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The Essence of Chukim
By Yoni Zelkowitz ("22)

Laws are an essential part of humanity dictating how
society functions in our day-to-day lives. At the beginning of
Parashat BeChukotai the Torah opens up by saying, “Im
BeChukatai Telechu Ve’Et Mitzvotai Tishmoru VeAsitem Otam”
(Vayikra 26:3). Shockingly, the Torah describes the need to
follow Hashem’s laws, before stating the need to follow His
Mitzvot! Generally, the most important aspects of a list are
listed first, in order to truly get the point across. Thus, since
chukim are quoted before all other mitzvot, there seemingly is
some special significance the torah gives to these
chukim.What is the nature of a Chok and why does it have
such significance that it would be placed before all other
Mitzvot?

Vayikra 19:19 also opens with a pasuk describing the
need for Bnei Yisrael to observe these Chukim: “Et Chukotai
Tishmoru”. Rashi comments on this Pasuk by stating that a
Chok is a law where the reason behind the law being given to
us, is not explicitly revealed by Hashem. Alternatively, one
can read Rashi’s comment in a different light: there is no
reason for the Mitzvah except the fact that it is Hashem’s will
for Bnei Yisrael to perform this Mitzvah. According to this
reading, doing these Chukim strengthens our relationship
with Hashem as we are just conforming to Him to appease
Hashem without necessitating a reason. This is comparable to
a husband conforming to the will of his wife for the sake of
Shalom Bayit. Ramban, when quoting Rashi, seems to
understand Rashi like the second reading, but disagrees
entirely. Ramban holds that the reason why these Chukim are
given without a reason is that the logic behind these Chukim
are so complex, that the human mind would not be able to
truly grasp their logic and thus the Yetzer HaRah would fight
back hard arguing that other nations would make fun of us.
To clarify, the Ramban is saying that there is a reason for these
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Chukim, (unlike Rashi’s second approach where there is no
reason for these Chukim), but the reason they are not revealed
to us is because they are too difficult for our brains to truly
understand. The Gemara (Kiddushin 61b), in fact, establishes a
direct linkage between following Chukim and receiving a
Bracha as well as not following them and receiving a

curse. This demonstrates the great importance of these
Chukim. Furthermore, Parashat BeChukotai continues on by
stating the sizable reward for following these Chukim: One’s
enemies will no longer be a threat, we will receive a great deal
of rain, and lastly that Hashem will be among us. Why does
following these Chukim result in this type of a blessing?
Because the fact that we would do Chukim, something that we
do not have the capability to understand, for the purpose of
serving Hashem, yields benefits. We receive a lot of rain to
improve our bodies, so that we can do the spiritual work and
serve Hashem correctly without any worries about one’s body
and its needs getting in the way. Our enemies will be scattered
so that we will be at peace and have no worries to distract us
from Torah. Lastly, Hashem will be among us as a result of
our deeping our spiritual relationship with Him.

Thinking Long Term
By Jared Kinches ("23)

In the first Aliyah of Parashat BeHar, the Torah
discusses the counting of the years until the Yovel year. Pasuk
Chet says: “VeSafarta Lecha Sheva Shabetot Shanim Sheva Shanim
Sheva Pe’amim VeHayu Lecha Yemei Sheva Shabetot HaShanim
Teisha Ve’Arba’im Shanah,” “ And you should count for
yourselves seven weeks of years, seven years seven times, and
those seven weeks of years will be 49 years.” Then, in Pasuk
Tet, the Torah tells us: “VeHa’avarta Shofar Teru’ah BaChodesh
HaShvi’i Be’Asor LaChodesh BeYom HaKippurim Ta’aviru Shofar
BeChol Artzechem,” “ And you shall blow the horn in the
seventh month on the tenth day of the month on Yom Kippur,
and the horn will pass through all your land.” The Torah then
tells us that the fiftieth year will be “sanctified” for all of the
residents of the land.

However, when the Torah talks about the counting of
the Omer in Parashat Emor, it states “USfartem Lachem
MiMachorat HaShabbat MiYom Havi’achem Et Omer HaTenufah
Sheva Shabatot Temimot Tihyenah,” “ And count for yourselves
from the day after the holiday, from the day you bring the
Omer HaTenufah, they will be seven full weeks” (VaYikra




23:15). At a quick glance the commandments in Emor and
BeHar seem to be nearly the same, besides what is being
counted. However, there’s one key difference between the
countings. The counting of the Omer is in plural,
“USfartem Lachem,” while the counting of the years until
Yovel is in singular, “VeSafarta Lecha.” The Gemara
(Menachot 65b) states that the Mitzvah of counting the
Omer is a Mitzvah for every person, not a Mitzvah on the
community: ““USfartem Lachem,” Shetehei Sefirah LeChol
Echad Ve’Echad.” However, in the context of counting to
the Yovel, the Sifra and Rambam in Mishneh Torah say
that the counting is a responsibility of the Sanhedrin. We
are told that the Sanhedrin is carrying out this Mitzvah on
behalf of all the Jewish people, explaining why the Torah
writes in BeHar, “Lecha” in the singular.

This key difference teaches us an important
concept in leadership. On our own, we simply count day
by day, but to be a leader, we need to count by years. On
our own, we are able to think about tomorrow or next
week, but to be a leader, we need to think long term and
focus on the future, ie. count by years. The Gemara in
Masechet Tamid states that Alexander of Macedon said to
the Chachamim that a smart person is someone who sees
and anticipates the consequences of his actions. Wise
leaders will always think about how their actions will
impact others not tomorrow, but for many years to come.
Everyone should strive to be like this. It can be as simple
as our interactions with friends and parents or being
careful with regard to COVID-19 as we count down the
days until the virus is gone. As Jewish people we need to
be the leaders that count by the years and think about the
future.

Payment for Canceled Pesach 2020

VacATions
By Rabbi Chaim Jachter

Rav Schachter — Equity and Compassion

In a ruling of great importance, Rav Herschel
Schachter (Piskei Corona number 27) urges those whose
Pesach programs were canceled to resolve payment issues
in Beit Din in a spirit of Pesharah/equity and compassion.
Rav Schachter’s brief ruling emerges from principles
articulated in classic sources from the Mishnah and
Gemara to the classic commentaries to the Shulchan
Aruch to the tradition of Batei Din for at least the past two
hundred years. Let us set forth the basis for his ruling.

6 Basic Principles

Principle #1 — A Employee’s Responsibility

The Mishnah (Bava Metzia 9:6) discusses a Chocheir, a
sharecropper who pays a fixed amount of crops as his rent
payments, who experiences a ruinous event to the crops he
raises. The Mishnah teaches that despite the calamity, he is
required to uphold his payment responsibilities’. The
Shulchan Aruch (Choshen Mishpat 334:1) in turn rules that an
employee is not entitled to payment if a catastrophic event
prevented him from completing the work for which he is hired
to perform?2. Thus, an employee is not excused even if
circumstances make it impossible for him to perform the work
for which he was hired.

Principle #2 — A Makkat Medina

The Mishna, however, excuses the Chocheir from
payment if the crops were ruined due to a Makkat Medina, a
community wide disaster. The question, though, is how far to
apply this principle. The Mishnah excuses the Chocheir from
his rental payments. Does the Halachah even require an
employer to pay his workers who are unable to complete their
assigned tasks due to a Makkat Medinah? Is the Chocheir’s
exemption unique or does it apply to all workers? This will be
addressed later in our discussion.

Principle # 3 — Tenai vs. Din Torah

The Mishnah (Bava Metzia 7:10-11, as explained by
the Gemara) records a dispute between Rabi Meir and Rabi
Yehuda as to whether the Halachah recognizes a contractual
stipulation (Tenai) that runs counter to the Torah’s monetary
laws. The Shulchan Aruch (Choshen Mishpat 291:17) rules in
accordance with Rabi Yehuda that such conditions, generally
speaking, are valid in the eyes of Jewish Law. This is relevant
to our situation in regards to a contract that calls for a
cancellation fee. Do customers who canceled due to the
corona pandemic have to pay the agreed upon cancellation as
set forth in the contract?

Principle #4 — Asmachta

However, not every monetary stipulation is validated
by the Halachah. A most important example is the case of an
Asmachta, a penalty clause. The Mishnah (Bava Batra 10:5)
presents a classic Asmachta scenario: A borrower who owes
one hundred dollars is able to pay fifty dollars when the loan
comes due. He pays the $50 and promises to pay an
additional $100 if he is unable to pay the remaining $50 owed
by the end of thirty days after the debt is due. The Halacha
follows Rabi Yehuda who rules that the borrower is not

! This principle is also articulated by the Mishna, Bava Metzia 9:2.
2 An exception would be if the employer foresaw the impending catastrophe
and the employee did not.



required to pay the $100 penalty in case he does not pay the
money by the end of the thirty days (Shulchan Aruch Choshen
Mishpat 207:12). The cancellation fee in our situation seems
like an Asmachta and payment would not be required.

Principle #5 — Im Ovir V'Lo A’avid Asheleim B'Meitva
The Mishnah (Bava Metzia 9:3), though, legitimates an

agreement made by an Aris (a sharecropper who pays a fixed
percentage of the crops he raises) who agrees to generously
compensate the owner of a field if he fails to work the field
according to their agreement (Bava Metzia 104a). The
standard agreement with an Aris, explains the Mishna,
includes such as clause, “Im Ovir V'Lo A’avid Asheleim B’
Meitva”, if 1 fail to work the field then I will generously
compensate for the lost crops. The payment is not a penalty;
rather, it constitutes appropriate compensation to the owner of
the field for the lost profits. In addition, the sharecropper
himself chooses whether he will work the field (Shulchan
Aruch 207:13). Do cancellation fee payments fit into this
category?

Principle #6 — Pesharah, Lifnim Meshurat HaDin and
Compassion
The Torah stresses the importance of resolving
monetary disputes based on equity (Pesharah) and acting
beyond the letter of the law (Devarim 6:18 with Rashi and
Ramban). The Gemara (Bava Metzia 30b) goes as far as to say
that the Beit HaMikdash/Jerusalem was destroyed due to
failure to act Lifnim Meshurat HaDin (beyond the letter of the
law). The following classic Talmudic story (Bava Metzia 83a)
poignantly illustrates this point:
Some porters [negligently (see Rashi and Maharsha)]
broke a barrel of wine belonging to Rabbah bar bar
Channah. He seized their garments [as a form of
payment], so they went and complained to Rav. Rav
told [Rabbah bar bar Channah], “Return their
garments.” [Rabbah] asked, “Is that the law?” Rav
replied, “Yes, [as it says in Mishlei 2:20], “You shall
walk in the way of good people.”” So [Rabbah]
returned their garments. They further claimed [to
Rav], “We are poor men, have worked all day, and are
hungry. Are we to get nothing?” Rav ordered
[Rabbah], “Go and pay them.” He asked, “Is that the
law?” [Rav] responded, “Yes, [as the same verse
continues], “And keep the path of the righteous.””
Rav’s ruling, as we shall see, is very relevant for our
current situation as we shall discuss.

A Landmark Ruling of the Maharam MiRutenberg and Rama
Now that we have set the background for our
discussion, we are ready to introduce a landmark ruling of the
major thirteenth century authority, the Maharam MiRutenberg

(cited in the Mordechai Bava Metzia 343). He rules thatin a

case where the local ruler forbade the teaching of Torah, the
employer must nonetheless pay the teacher until the end of
the term of the contract. In this case of a Makkat
HaMedinah, the Maharam expands the Mishna from
excusing rental payment to requiring the employer to make
a payment. While the Rama (Choshen Mishpat 321:1 and
334:1) cites this ruling as authoritative, there remains the
question as to whether the Maharam requires full payment
or only half payment and whether this is a ruling unique to
a Torah teacher or to any employee. Interpreting the ruling
of the Maharam MiRutenberg emerges as a matter of great
dispute among the major commentaries to the Choshen
Mishpat section of the Shulchan Aruch, as we shall now
outline.

The Shach, the Sma and the Netivot

The Shach (Choshen Mishpat 334:6) understands
the Maharam and the Rama to apply to all workers and that
they require the employer to make full payment as set forth
in their contract. The Sma (334:6) vociferously disagrees
arguing that the Maharam and Rama require only half
payment of wages (after all, neither party is at fault and
therefore the loss should be shared equally by the parties).
Since neither party is at fault in a case of a Makkat Medinah,
then the employer and employee share equally in the loss.

The Netivot?® (334:1), in turn, limits the Maharam
and Rama’s ruling to a Torah teacher. The Torah teacher is
forbidden by Halachah to receive a salary for teaching
Torah. The compensation he receives is fundamentally for
watching the children. Thus, even when the ruler forbids
teaching Torah, the employer must pay since the teacher is
able to provide the service for which he was fundamentally
hired, which is child care. However, if the ruler also
forbade providing child care then the employer would be
excused from payment.

Chatam Sofer, Rav Asher Weiss, Rav Tzvi ben Yaakov and
Rav Schachter

Rav Asher Weiss (Teshuvot Minchat Asher 2:120)
concludes, that since the Halacha has not arrived at a
definitive conclusion that it is proper to make a Peshara
between parties. Rav Weiss writes in the wake of the Hamas
war of 2010. Rav Tzvi ben Yaakov (in an essay printed in
Techumin volume 12), a leading Dayan in the Tel Aviv Beit
Din, also counsels making a compromise in the event of a
Makkat Medina. Dayan Ben Yaakov writes in the context of
the Persian Gulf War of 1991.

The Chatam Sofer sets the precedent for this in his
resolution of disputes in the wake of the Napoleonic
invasion of his hometown Pressburg during the Franco-

3 Rav Asher Weiss (Teshuvot Minchat Asher 2:220) believes that the Vilna
Gaon (Bi'ur HaGra Choshen Mishpat 321:7) concurs with the Netivot.




Austrian war at the turn of the nineteen century. The Chatam
Sofer (in his memoirs of the Jewish community’s forty day
exile from Pressburg, page 51) notes that he is unable to arrive
at a definitive Halachic ruling on this matter and thus counsels
the parties to arrive at a Peshara*.

Accordingly, Rav Schachter in calling for a Pesharah
for the canceled Pesach 2020 excursions is following in a long
standing tradition to compromise in such situations.

Contract Stipulations

What would be, though, if the contract specifically
stipulates that deposits are non-refundable? What if there is
the obligation to pay a cancellation fee as liquidated damages?
Rav Yonah Reiss, the Av Beit Din of the Chicago rabbinical
Council, correctly notes that “this will generally be
enforceable”. He cites Rav J. David Bleich (Contemporary
Halachic Problems, volume IV) who writes that such
agreements are valid as long as the damages "are reasonably
calibrated to actual loss sustained by the party”. Rav Reiss
continues, “However, when the contract has not been
performed at all and there is a complete lockdown preventing
others from utilizing the contract, this is a more difficult
argument, because that might be a genuine Asmachta
especially in the case of the cancellation fee as opposed to the
case of the down payment that might be used to offset
expenses or overhead."

We saw earlier that Halacha recognizes stipulations
that run counter to the Torah’s monetary laws. Moreover, we
noted that the Halacha validates the standard agreement made
between landowners and tenant farmers that “Im Ovir V'Lo
Avid Ashaleim B’Meitva”. Thus, as long as the damages are
“reasonably calibrated to the actual loss sustained” by the
Pesach excursion vendor then the agreement matches the
legitimated model of “Im Ovir V'Lo Avid Ashaleim
B'Meitva”.

Under normal circumstances, a cancellation fee also
matches the Im Ovir V'Lo A’vid Ashaleim B’Meitva model.
The vendor loses an opportunity to sell a spot to another
customer and thus the cancellation fee is fair and reasonable.
However, a customer cancelling due to the Covid pandemic
does not fit this model. Thus, Rav Reiss correctly notes that
such an agreement seems to constitute an unjustified
penalty/Asmachta and thus invalid by Halachic standards.

The Chatam Sofer, though, notes that he paid his employees even for service
not rendered during the forty two day exile. Rav Aharon Lichtenstein
similarly ordered Yeshivat Har Etzion to pay its Arab workers even when
they missed work when they were forbidden to enter Alon Shevut during the
Intifada. The Rabbinical Council of Bergen County, in turn, in April 2020
urged community members to pay their home help even for time missed due
to the Covid 19 pandemic.

Conclusion

As Rav Schachter notes in his aforementioned
Pesak/ruling, there is much for a Beit Din to consider to arrive
at a fair resolution of a dispute between customers and
vendors about canceled Pesach 2020 vacations. Insurance
payments, government payments, costs incurred are among
the many points that must be considered. Moreover, many of
the Pesach vacation entrepreneurs are facing staggering and
even devastating financial loss very much bringing to mind
the story of Rabbah bar bar Chanah and the impoverished
wine porters who faced ruin due to their mishap. Rav
Schachter is right on target and very much keeping within our
tradition in calling for compassion to be exercised in this
terrible situation.

During an extraordinarily difficult time Rav Schachter
has been a clear voice showing us the Torah way how to
handle an entirely unprecedented calamity in all its many
facets including proper resolution of the questions regarding
refunds for missed Pesach vacations. We have shown how his
ruling regarding Pesach program compensation flows from at
least two thousand years of Torah tradition. May we have the
fortitude and commitment necessary to live up to these ideals
in a manner in which our children and grandchildren will be
proud.
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