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In response to a constitutional challenge to the death penalty, the Supreme Court of India
developed a sentencing framework in 1980 to guide the discretionary power of judges in
choosing between life imprisonment and the death penalty. This framework in Bachan
Singhv. State of Punjab required sentencing courts to weigh the circumstances of the offence
and the offender, while also considering probability of reformation, and the suitability of
the alternative option of life imprisonment.! Subsequently, the framework developed in
Bachan Singh has been interpreted numerous times by the Supreme Court in the last four
decades. The interpretation and use of the Bachan Singh doctrine in the Supreme Court
has given rise to concerns about significant deviation, error and arbitrary application.

This report, however, is an attempt to understand capital sentencing, as practised at
the lowest level of the judiciary, i.e., the district and sessions courts in India. Almost all
existing research on capital sentencing in India focuses on judgments of the Supreme
Court. However, the trial court gets to appreciate evidence and examine the accused first-
hand, not only on points of conviction, but also sentencing. Moreover, lawyers and judges
at the trial level, being more local to the context, would presumably be better placed to
appreciate the circumstances of the offence and the offender, which are extremely relevant
to the process of individualised sentencing. It is imperative, therefore, to understand the
manner in which trial courts arrive at the decision of sentencing a person to death.

Our prior research in the Death Penalty India Report” reveals that appellate courts
ultimately confirmed death sentences in only 4.9% of the cases where trial courts had
imposed the punishment. 29.8% of the prisoners went from being sentenced to death to
being acquitted of all charges, while 65.3% of the death sentences were commuted to life
sentences.’ Prima-facie, this speaks of trial courts sentencing a large number of people to
death, whose cases do not meet the high threshold set by judicial standards determined
by the apex court. This project analyses and documents the use of the Bachan Singh
doctrine in trial courts in Delhi, Madhya Pradesh and Maharashtra. It also examines
the inconsistencies within the Supreme Court’s jurisprudence on capital sentencing,
and argues that the capital sentencing crisis in the trial courts is heavily influenced by
the confusion in the apex court.
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The sentencing trends and patterns we observed across trial court judgments in the
three states are grouped under three broad themes in this report. The first chapter
discusses the legislative and judicial evolution of the Bachan Singh framework, and
the ways in which it has been subsequently interpreted by the Supreme Court. The
chapter critically examines the inherent ambiguities in the Bachan Singh framework,
and grapples with the difficulty of its consistent application. The next chapter
discusses the different ways in which courts have interpreted the framework originally
developed in Bachan Singh and arrived at the imposition of the death sentence. The
treatment of aggravating and mitigating factors, and foreclosing unquestionably the
alternative option of life imprisonment, are also discussed here, and supplemented
with different statistical inferences from the trial court judgments. The third chapter
discusses the ways in which trial courts have applied Supreme Court precedents, in
arriving at the decision of imposing the death penalty. Emphasising the importance
of individualised sentencing within the Bachan Singh framework, it questions the
proposition that like crimes must always be treated alike. The fourth chapter of the
report focuses on penological justifications invoked by the trial courts while sentencing
people to death. Focusing on problems arising from the lack of clarity on sentencing
goals, the chapter shows how courts apply penological theories without properly
understanding their theoretical underpinnings, often going against the formulation
laid down in Bachan Singh. The last chapter is a numerical and visual representation of
capital sentencing data from trial courts in Madhya Pradesh, Maharashtra and Delhi.
The report concludes by drawing attention to the broader problems of sentencing
within the criminal justice system of India, not limited to capital cases alone.

The report exposes the broken state of capital sentencing in trial courts of
Maharashtra, Madhya Pradesh and Delhi and attributes it to the larger problem
of sentencing generally within the criminal justice system. The report concludes
with the argument that the imposition of death sentences will remain arbitrary and
unpredictable without a meaningful judicial discourse on the fair trial requirements
during sentencing.
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The Death Penalty India Report 2016 found that of over 1700 prisoners who were
sentenced to death by trial courts in the period 2000-2015, the appellate courts
ultimately confirmed only 4.9% of the sentences. 29.8% of the prisoners went from
being sentenced to death to being acquitted of all charges, while 65.3% of the death
sentences were commuted to life sentences. While on the one hand, this indicated that
appelate courts were working as a safeguard against indiscriminate impostition of the
death penalty, on the other hand, it reflected a crisis in judicial decision-making at the
level of the trial courts in capital cases. Further, this also meant that a large number
of prisoners were being unnecessarily sentenced to death, and spending time on death
row, before being acquitted or commuted. It was to understand why trial courts were
imposing the death penalty so frequently, when so many decisions were overturned,
that we decided to conduct this study. We felt it was necessary to analyse and document
the manner in which the sentencing framework developed in Bachan Singh has been
interpreted and applied at the level of trial courts.

The three states chosen for this study were Delhi, Madhya Pradesh and Maharashtra.
These states were important for several reasons, found as part of our prior research, as
part of the Death Penalty Research Project. Firstly, the death penalty was frequently
imposed in all the three states. Secondly, a large number of the decisions in capital cases
were overturned at the appellate level. Our research showed that in Delhi, of the 80
death sentences handed out between 2000-2013, over 60% had been either acquitted
or commuted by the Delhi High Court. In Maharashtra, out of the approximately 120
prisoners who were sentenced to death by trial courts between 2000-2013, more than
half of the prisoners had been acquitted or commuted by the Bombay High Court. At
the time of conceptualising the study, the exact statistics were not available for Madhya
Pradesh. However, we noticed a trend, especially in cases involving sexual violence,
that there had been short trials and quick confirmation proceedings by the High Court.

In order to accurately understand the frequent imposition of death sentences by trial
courts, and recognise patterns and trends of their decision-making process, it was

9 = DEATH PENALTY SENTENCING IN TRIAL COURTS



necessary to study the decisions over a significant period of time. Therefore, we decided
to examine judgments between 2000-2015.

In order to identify and obtain a list of death sentences imposed by trial courts of
Maharashtra, Madhya Pradesh and Delhi for the 16 year period, we wrote to the Chief
Justices’ offices of the three states. Once we obtained the list, we searched the trial court
websites for judgments. Due to the poor state of digitisation of trial court records in
India, we were only able to source some judgments from the later years for Maharashtra
and Delhi. A huge proportion of the judgments therefore had to be physically collected
from the record rooms of the High Courts and trial courts.

It is important to iterate here that, as s.366 of the Code of Criminal Procedure, 1973
requires that all death sentences imposed by trial courts be mandatorily sent to the
High Courts for confirmation, it was much easier to treat the High Courts as the main
sources of data collection. It is also important to mention that there were cases missing
from the lists provided by the High Courts. These gaps emerged when we went to
record rooms of the trial courts for data collection, and the staff shared some files of
death penalty cases that were not part of the official lists given to us by the High Courts.

It took us almost a year to collect the 215 judgments in this study. The data includes
43 judgments from Delhi, 90 judgments from Maharashtra and 82 judgments from
Madhya Pradesh. The process of data collection, most of which was from the record
rooms, revealed to us the poor state of maintenance and organisation of case records.
We often spent hours locating files in dusty record rooms and then carried these bulky
files to the nearest private photocopying facility.

In Delhi, we collected the judgments from the seven district courts. In Maharashtra

and Madhya Pradesh, we had to travel to the three benches of the respective High
Courts to collect hard copies of trial court judgments. For two judgments from as early
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as the 2000s, we had to travel to the districts of Mandsaur and Chhindwara in Madhya
Pradesh to procure copies of the judgments. Here, the cases had been decided in the
Supreme Court and the records had been sent back to the trial courts. Six judgments
from Madhya Pradesh were collected from the Madhya Pradesh standing counsel’s
office in Delhi as these cases were then pending in the Supreme Court.

Surprisingly, data collection in Delhi took us the maximum amount of time, and
required the most number of visits to the district courts. Further issues were created
because trial courts had been reorganised, such that cases originally from one trial
court, say Patiala House, were now found in another trial court, such as Saket. Data
collection was the easiest for Maharashtra owing to the swift coordination between
the three High Court benches. It was also the most digitised state in terms of record
keeping, as we were able to find several judgments online.

All judgments collected from Delhi and Maharashtra were in English. However, as all
trial court judgments from Madhya Pradesh, barring five, were in Hindi, they were sent
for translation into English.

During the data collection process, the research team familiarised themselves with
death penalty jurispurdence by reading existing literature on the subject as well as all
reported Supreme Court judgments since 1980 [Bachan Singh onwards]. This provided
the team with much needed perspective and a framework to read and review the 215
trial court judgments. Such preparation also allowed the team to dive deep into analysis
almost immediately after the data collection. Some time was taken for translation of
judgments from Madhya Pradesh, during which the team read through the judgments
from Maharashtra and Delhi. After an initial reading of all the judgments, the team
spent a few weeks discussing their findings and observations. Once a template was
created in Microsoft Excel for the extraction of data from the judgments, all judgments
were read again and the template was simultaneously filled in. This was followed by the
writing process.

11 = DEATH PENALTY SENTENCING IN TRIAL COURTS



CHAPTER 1

In an attempt to guide judicial discretion in
death penalty cases the Supreme Court of
India, through a five-judge constitution bench
in Bachan Singh v. State of Punjab, sought to lay
down a sentencing framework.* At its core,
the framework was meant to guide sentencing
judges in discharging their obligations under
5.354(3) of the Code of Criminal Procedure,
1973 (hereinafter CrPC), while choosing
between the punishments of life imprisonment
and death penalty.’ For all offences where life
imprisonment and death sentence were the only
options, the amendments to the CrPC in 1973
explicitly indicated the legislative preference for
life imprisonment as the default punishment.
S$.354(3) of the CrPC provided that while all

sentencing decisions must have accompanying

reasons, the imposition of the death sentence
required ‘special reasons’. Bachan Singh relied on
this requirement of ‘special reasons’ to develop
a sentencing framework applicable to s.354(3)
of the CrPC.

This chapter has two aims: one, to analyse the
development of the Bachan Singh framework
in the Supreme Court; and two, to discuss the
doctrinal gaps and concerns of the Bachan Singh
framework itself. In discussing the first part,
it will become evident through this chapter
that there have been major deviations from
the framework envisaged in Bachan Singh. The
doctrinal incoherence in the Supreme Court
has contributed in no small measure to the
near collapse of the Bachan Singh doctrine. The
resulting confusion in the Supreme Court’s
death penalty jurisprudence has clearly had a
dramatic impact on the trial courts. The death
penalty judgments from trial courts in Madhya
Pradesh, Maharashtra and Delhi demonstrate
the unrecognisable shape the Bachan Singh
doctrine has taken in the trial courts. The
impact of the doctrinal confusion on the trial
courts will be considered in the next chapter.

Part I of the chapter describes the legislative
evolution of sentencing in death penalty cases.
Part II discusses the judicial evolution of the
sentencing framework from Jagmohan Singh
to Bachan Singh. Part III traces the use and
development of the Bachan Singh framework in
subsequent cases starting from Machhi Singh.
Part IV highlights the inherent doctrinal gaps
that plague the Bachan Singh framework.

In the Code of Criminal Procedure, 1898, death
was the default punishment for murder,
requiring sentencing judges to give reasons in
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their judgment if they wanted to give life
imprisonment instead.® This provision was
clearly indicative of the legislative preference
for the death penalty, thereby making the
death penalty the norm, and life imprisonment
an exception. An amendment to the provision
in 1955 indicated a shift, as it removed the
requirement of written reasons for not
imposing the death penalty, reflecting no
legislative preference between the two
punishments.” A more dramatic shift came in
1973, through s.354(3) of the CrPC, which
default

punishment, requiring sentencing judges to

made life imprisonment the
give ‘special reasons’ while imposing the death
penalty.? This was a significant step, revealing
a legislative desire to limit the imposition of
the death penalty. The CrPC, 1973 also
bifurcated a criminal trial into two stages with
separate hearings, one for conviction and
another for sentencing.’

Pre-Bachan Singh

Since the early 1970s, the Supreme Court of
India has engaged with constitutional concerns
around judicial discretion in death penalty
sentencing. In1972, it upheld the constitutional
validity of the death penalty in Jagmohan Singh
v. State of Punjab.® The court observed that
the amount of discretion vested in sentencing
judges under the 1955 amendments to the
CrPC was not excessive, and that, therefore,
the arbitrariness of outcomes was not a
concern. In that regard, Jagmohan is hinged
on a strong belief in the need to maintain
wide judicial discretion. The court noted that
the exercise of judicial discretion on ‘well-
recognised principles’ was the best possible
safeguard against arbitrariness, without further
elaborating on these principles."

The initial steps towards creating a framework
for death penalty sentencing came in Ediga
Anamma v. State of Andhra Pradesh (1974).”
Justice Krishna lyer, speaking for the court,
lamented about the lack of statutory sentencing
guidelines under the 1955 amendment, which
compelled judges to decide outcomes based on
a ‘judicial hunch’. While commuting the
appellant’s death sentence to life imprisonment,
Iyer J. emphasised on the need for introducing
'facts of a social and personal nature', especially
at the sentencing stage, to help judges focus on
“not only the crime, but also the criminal”.” He
also hoped that bifurcation of a trial into
conviction and sentencing stages under s.235(2)
of the CrPC would enable the collection of
social and personal data of the offender,
thereby, aiding judges in “hearing the accused
on the point of sentence” before imposing the
appropriate punishment.

The meaning of ‘special reasons’ under s.354(2)
of the CrPC came to be discussed first in Rajendra
Prasadv. State of Uttar Pradesh.” The three-judge
bench, headed by Justice Krishna Iyer, discussed
the issue of streamlining sentencing discretion,
and observed that the legislature had not done
enough to channelise capital sentencing.” Iyer].
observed that ‘special reasons’ under the CrPC
meant factors relevant “not to the crime, but
to the criminal”, and in the guidelines, urged
sentencing judges to consider 'the personal
and social, the motivational and physical
circumstances' of the criminal along with
duration of incarceration and death row as
relevant factors. Rajendra Prasad also elaborated
upon circumstances that justify the imposition
of death, noting that a “callous criminal ..
jeopardising social existence by his act of
murder” is deserving of the death sentence.
Iyer J. extended this category to include
technologists, manufacturers and white collar
criminals who willfully jeopardise the lives of
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others to maximise their self-interest, as well
as hardened criminals and dacoits who cannot
be rehabilitated. Attempting to delineate the
contours of justifications for imposing the death
sentence, the court ruled that ‘special reasons’
would exist ‘only if the security of State and
society, public order and the interests of the

general public compel that course as provided
in Art. 19(2) to (6)’.

However, in its attempt to give meaning to
‘special reasons’ under s.354(3) of the CrPC,
Rajendra Prasad effectively failed to provide clarity
for sentencing judges. While the court expressed
a preference for individual circumstances of
the offender over elements of the crime, it also
attempted to identify certain categories of
offences and offenders where the death penalty
might be more justified. This attempt, in effect,
undercuts the idea of individualised sentencing.
Also, by reading factors like national security and
public order into ‘special reasons’ under s.354(3),
it significantly raised the risk of unguided
discretion making its way into sentencing.

Bachan Singh

The question of constitutional validity of
the capital punishment under s.302 of the
Indian Penal Code, 1860 (hereinafter IPC)
was again addressed before a constitution
bench of the Supreme Court in Bachan Singh
v. State of Punjab. The court was called upon
to decide the constitutionality of two issues:
first, the provision for death penalty under
5.302 of the IPC; and second, the sentencing
procedure articulated within ‘special reasons’
under s.354(3) of the CrPC. Answering the
first question in the negative, Justice Sarkaria’s
majority opinion held that s.302 of the IPC
met the standard of reasonableness in Article
19 and 21 of the Constitution.'® For the second
question, the petitioners argued that s.354(3)
vested unguided discretion with courts,

leading to the arbitrary imposition of the
death penalty. The court, however, held that
the 1973 amendments to the CrPC addressed
the concerns raised in its prior ruling in
Jagmohan, and said that a rigid formulation of
‘special reasons’ would be impractical as judges
would not be able to take account of variations

7" Therefore, the court was

in culpability.
ready to lay down only very broad guidelines
consistent with the legislature’s policy
indicated in s5.354(3) of the CrPC." This led to
the formulation of the sentencing framework,
which required the weighing of aggravating
and mitigating circumstances relating to
both the circumstances of the offence and the
offender, and deciding if the alternative option
of life imprisonment was unquestionably
foreclosed. According to Bachan Singh, for a
case to be eligible for the death sentence, the
aggravating circumstances must outweigh the
mitigating circumstances.

The majority opinion also seems to suggest
that determination of ‘special reasons’ under
$.354(3) of the CrPC requires sentencing
judges to establish that the alternative option
of life imprisonment under s.302 of the IPC
is unquestionably foreclosed. Thus, under the
Bachan Singh framework, the death penalty
can be imposed not only when the aggravating
factors outweigh mitigating ones, but also
when the alternative of life imprisonment is
unquestionably foreclosed. "

Weighing aggravating and mitigating
circumstances

In order to help sentencing judges identify
aggravating and mitigating factors, the court
reproduced the list suggested by Dr. Chitale,*
clarifyingthat these were onlyindicativeand not
exhaustive.” The court deliberately refrained
from suggesting an exhaustive list as this would
feter judicial discretion. Through Dr. Chitale’s
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In its attempt to give meaning
to ‘special reasons’ under
s.354(3) of the CrPC, Rajendra
Prasad effectively failed to
provide clarity for sentencing
judges. While the court
expressed a preference for
individual circumstances of
the offender over elements of
the crime, it also attempted to
identify certain categories of
offences and offenders where
the death penalty might be
more justified. This attempt,

in effect, undercuts the idea of

individualised sentencing

suggestion, the court also cast a special duty on
the prosecution to prove that the accused was
beyond reformation. It also emphasised upon
‘extreme youth’ as a compelling mitigating
factor, which should be given great weight in
the determination of sentence.

In an attempt to clarify the meaning of ‘well
recognised principles’ invoked in Jagmohan, the
majority held that that these were principles
crystallised by judicial decisions illustrative of
aggravating and mitigating circumstances in
individual cases.” The court also added that
the relative weight to be attached to each of
these factors would depend on the facts and
circumstances of the particular case, and that it
was not desirable to consider them in watertight
compartments, as they were often intertwined
and inseparable.* The court issued a caveat

that these factors must evidence aggravation of
an abnormal or special degree, and emphasised
that the scope of mitigating circumstances must
receive liberal and expansive construction.”
It is worth noting that the aggravating factors
were not identified for similar treatment.

Considering the alternative option of life
imprisonment

After weighing aggravating and mitigating
circumstances, if a sentencing judge concludes
that a case is eligible for the death sentence,
the Bachan Singh framework requires them to
consider the alternative option of life
imprisonment. Noting that 'a real and abiding
concern for the dignity of human life postulates
resistance to taking a life through law’s
instrumentality', the court held that the death
penalty could be imposed only when the
alternative option of life imprisonment was
‘unquestionably foreclosed’.** However, the
question as to how this determination could be
made was left open, without any further

clarification.

Post-Bachan Singh

The Bachan Singh framework has been in place
for over three decades. Subsequent courts
have attempted to further re-interpret it, and
unsurprisingly, given it new meaning, some of
which was, arguably, not originally envisaged
by Bachan Singh.”” This section describes the
developments in death penalty sentencning
since the pronouncement of the judgment
in Bachan Singh, by thematically discussing
trends that have pulled the framework in
different directions.

The dominance of ‘nature of crime’ in death
penalty sentencing

The framework for capital sentencing laid down
in Bachan Singh necessitated the consideration
of aggravating and mitigating circumstances
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of the offence and the offender while deciding
the appropriate punishment. As highlighted
above, it also required sentencing judges to
interpret mitigating circumstances expansively
and liberally. However, the trajectory of death
penalty sentencing in the Supreme Court has
endorsed a crime-dominant approach.

Three years after the judgment in Bachan Singh,
Machhi Singh attempted to further explain
the framework developed in Bachan Singh and
offered a crime-centric capital sentencing
framework.® Reflecting on the question of
death penalty, the court in Machhi Singh delved
into reasons of why the community as a whole
does not endorse the humanistic approach
Machhi Singh
introduced ‘collective conscience’ into the

of ‘death sentence-in-no-case’.

capital sentencing framework and laid down
five categories, where the community would
expect the holders of judicial power to impose
death sentence, because collective conscience
was sufficiently outraged.” These five categories
include motive of the crime, manner of its
commission, anti-social or socially abhorrent
nature of the crime, magnitude of the crime
and personality of the victim of the murder.”®
Instances were listed under each of these
categories. Notably, the examples cited by the
court point towards specific crime categories,
an approach that Bachan Singh specifically
guarded against.

In Ravji alias Ram Chandra v. State of Rajasthan,
the Supreme Court held that the nature and
gravity of the crime, and not the criminal,
was central to the question of deciding
appropriate punishment.” The Court opined
that punishment should conform to, and be
consistent with, the atrocity and brutality of
the crime, as well as the public abhorrence it
warrants, and that courts should respond to
society’s cry for justice against the criminal.”

Ravji was examined subsequently by a division
bench of the Supreme Court in Santoshkumar
Satishbhushan Bariyar v. State of Maharashtra,
which rendered it per incuriam Bachan Singh,
for its exclusive focus on crime.” The court in
Bariyar listed six more cases which had relied on
the incorrect precedent in Ravji.**

In Shankar Kisanrao Khadev. State of Maharashtra,
the court doubted the imposition of the death
penalty in several cases for their failure to
appreciate the circumstances of the accused,
including that of Dhananjoy Chatterjee v. State
of West Bengal, which had resulted in execution
of the accused.” Similarly in Sangeer and anr.
v. State of Haryana, the Court mentioned three
cases, Shivu v. Registrar General, High Court of
Karnataka,’® Rajendra Pralhadrao Wasnik v. State
of Maharashtra’’and Mohd. Mannan v. State of
Bihar,® where determination of sentence was
made only on the basis of the circumstances of
the crime, without taking the circumstances of
the accused into consideration.

While the legacy of cases like Machhi has

resulted in the sidelining of mitigating

circumstances in favour of the accused,
another trend adopted in some Supreme Court
judgments has been the summary dismissal of
the relevance of mitigating circumstances. In
Sevaka Perumal, the Court, dismissing mitigating
circumstances presented by the defence, held
that “these compassionate grounds would
always be present in most cases and are not
relevant for interference”’® In Shimbhu v. State
of Haryana, the Court held that punishment
should always be proportionate to the gravity
of the offence, and factors like religion, race,
and caste, economic or social status of the
accused cannot mitigate the punishment to a
reduced one of life imprisonment.*® Similarly
in Krishnappa v. State of Karnataka, the Court,
while deciding the sentence in a case of rape
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and murder, deemed the social status of the
accused irrelevant, and held that punishment
must depend upon the conduct of the accused,
the state and age of the victim and the gravity
of the crime.” These judgments, by deeming
irrelevant individual mitigating circumstances
of the accused, go against the pronouncement in
Bachan Singh. While in an individualized exercise
of sentencing these factors may not always
outweigh aggravating factors (and that depends
on facts and circumstances of individual cases),
to say that these factors will almost never
mitigate the sentence is contrary to the Bachan
Singh framework.* This was acknowledged by
the Supreme Court itself in Sangeer and anr. v.
State of Haryana, where the court observed that
the circumstances of the criminal, referred to in
Bachan Singh, appear to have taken a bit of a back
seat in the sentencing process.*

Another set of cases have crystallized categories
of crime deserving of the death penalty.
In Bhagwan Dass v. State of NCT of Delhi, for
instance, the court held that honour killings,
irrespective of the reason, deserve the death
penalty.** Similarly, in Mehboob Batcha v. State,
the court held that murder by policemen
in police custody was eligible for the death
sentence.” Such categorisation essentially
created judicially-mandated offences deserving
the death penalty, resulting in a rigid capital

which had been
specifically avoided in Bachan Singh.*

sentencing framework,

These developments - reducing the value of
mitigating factors favouring the offender, and
categorising certain crimes as necessitating the
imposition of the death sentence - to retain
consistency have evidently led to the creation of
a crime-centric capital sentencing framework.
This is antithetical to the framework envisaged
by Bachan Singh, which mandated an expansive
interpretation of mitigating factors.

The uncertain relationship between
aggravating and mitigating factors
Bachan Singh required sentencing courts
to weigh both aggravating and mitigating
circumstances of the offence and the offender
before deciding the punishment. It clarified
that the relative weight to be attached to
each of these factors would depend on the
facts and circumstances of the particular
case. Previously, Jagmohan had required
sentencing judges to decide the appropriate
punishment after ‘balancing’ circumstances
of the crime as well as of the criminal. The
seemingly insignificant change of vocabulary
from Jagmohan to Bachan Singh, requiring the
‘weighing’ and not ‘balancing’ of aggravating
and mitigating circumstances had grave
implications when Machhi Singh attempted to
build on the Bachan Singh framework. Taking
forward Jagmohan’s concept of ‘balancing’ of
aggravating and mitigating circumstances,
Machhi Singh introduced a balance-sheet
approach, and required courts to draw up
a balance-sheet, giving full weightage and
striking a just balance between aggravating
and mitigating factors.*” A mere ‘balancing’
gives the option to balance out mitigating
and aggravating factors against each other,
absolving sentencing courts of the duty to
assign reasons for apportionment of weight
to every relevant factor. The kind of judicial
rigour that comes with the weighing exercise
is significantly diluted in drawing up a balance
sheet. Unsurprisingly, this judgment paved
the way for subsequent sentencing courts
to simply list aggravating and mitigating
circumstances in a tabular format, in two
columns against each other, followed by
the conclusion that aggravation outweighs
mitigation. This has rendered the exercise
meaningless where the focus is more on
meeting the technical requirements, rather
than an actual meaningful consideration of
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aggravating and mitigating factors in deciding
the sentence. What makes this extremely
problematic is that courts generally have
access to aggravating factors of the crime
through the case records, unlike mitigating
factors of the accused which need further
investigation. Hence, in most cases where the
death penalty is imposed, aggravating factors
are numerically higher than mitigating factors,
making it easier for courts to categorise the
case as one deserving the death sentence.

In 2009, the Supreme Court in Bariyar

reformulated  Bachan  Singh’s idea  of
individualised sentencing, by calling sentencing
courts to give reasons for apportionment
of weights to aggravating and mitigating
circumstances.” In 2013, the Supreme Court,
in Gurvail Singh v. State of Punjab, introduced
a new imagination for the role played by
aggravating and mitigating circumstances.*’
Laying down a three-step process, comprising
the crime, criminal and then the rarest of rare
tests, Radhakrishnan J. held that imposition of

the death penalty requires full satisfaction of

both the crime test, through an examination
and the
criminal test, which requires that there must

of aggravating circumstances,
be absolutely no mitigating circumstance
favouring the offender.’® After the satisfaction
of both these tests, the court must finally apply
the rarest of rare test, which in turn, would
depend on society’s perception of the crime as
deserving of the death penalty, and not that
of the individual judge deciding the case. The
court indicated a list of illustrative factors,
including society’s abhorrence, extreme
indignation and antipathy to certain types of
crimes like the rape and murder of minor girls,
especially intellectually challenged minor girls,
minor girls with physical disability, old and
infirm women with those disabilities, that the

sentencing courts could look into.”

In Shankar Kisanrao Khadev. State of Maharashtra**
and in Ashok Debbarma v. State of Tripura,”
the Court reiterated the crime, criminal and
the rarest of rare test crafted in Gurvail Singh.
However, a three-judge bench in Mahesh
Dhanaji Shinde v. Stave of Maharashtra, held that
the crime and criminal test went beyond what
was laid down in Bachan Singh.**

Role of prosecutors in leading evidence on
reformation

Bachan Singh reproduced Dr. Chitale’s list of
aggravating and mitigating circumstances,
one aspect of which placed the burden on
the prosecution to lead evidence to show
that the accused is beyond reformation.
This has become a contested aspect of the
Bachan Singh sentencing framework, wherein
some judgments have read it as a mandatory
requirement, and others refused to read it that
way.” Recently, in 2018, the Supreme Court
restated and re-established the duty imposed
on the prosecution’® In Rajendra Prahladrao
Wasnik, the Supreme Court clarified that the
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standard for the prosecution when proving that
the accused cannot be reformed has to be one
of ‘probability’, and not one of ‘impossibility’
or ‘possibility’.’” These decisions hold conduct
in jail, conduct outside jail if on bail, medical
evidence about mental make-up, and contact
with family, as relevant factors towards
adjudicating the probability of reformation.
Despite these decisions, confusion still persists
about the role of reformation in death penalty
sentencing, as the question of the probability of
reformation has often been decided by looking
back at the manner of commission of the crime.

The introduction of ‘public opinion’ in various
forms

The introduction of ‘collective conscience’ into
the capital sentencing framework by Machhi
Singh made way for the entry of other similarly
amorphous standards into the scheme. In
Dhananjoy Chatterjee v. State of West Bengal,
the Supreme Court, while imposing a death
sentence, held that appropriate punishment
enables courts to respond to ‘society’s cry for
justice’.’® This measure of punishment, in turn,
must depend upon the atrocity of the crime,
the conduct of the criminal and the defenceless
and unprotected state of the victim.

In Bariyar, the apex court observed that public
opinion was incompatible with the Bachan Singh
framework, since the constitutional role of the
judiciary mandates placing individual rights ata
higher pedestal than majoritarian aspirations.*
Another inherent problem it identified with
this approach was the difficulty to precisely
define what public opinion on a given matter
actually is.°°

In Rameshbhai Ratchod v. State of Gujarat,* the
Supreme Court was of the view that expression
‘rarest of rare’ was used in Bachan Singh to read
down and confine the imposition of capital

punishment to extremely limited cases. Hence,
the significance of this expression could not be
watered down on a perceived notion of a “cry
for justice’.* In Om Prakash v. State of Haryana,*
the Court observed that there was significant
tension between responding to  society’s
cry for justice and Bachan Singh’s sentencing
framework, and held that courts are bound
by precedent and not by the incoherent and
fluid responses of society.®* Recently, in 2018,
the Supreme Court commuted death sentences
in MA Antony @Antappan v. State of Kerala and
Channulal Verma v. State of Chattisgarh, noting
problems with imposing punishment based on
collective conscience.®

Despite these concerns, however, the Supreme
Court, in some cases, continues to impose
death sentences invoking public opinion as a
justification. Collective conscience found its
most recent endorsement in the Supreme Court
judgment in the December 2012 gangrape case
of Mukesh and anr. v. State of NCT of Delhi, and
continues to be used rampantly across trial and
appellate courts in India.®

Determination of ‘life imprisonment’ is
unquestionably foreclosed

Besides the weighing of aggravating and
mitigating circumstances, sentencing courts are
also required to give meaningful consideration
to the sentence of life imprisonment under the
Bachan Singh framework. Bachan Singh, reflecting
the legislative intent behind making the death
penalty an exceptional punishment, held that a
capital sentence could be imposed only when the
option of life imprisonment was unquestionably
foreclosed. How this question could be
determined, was not something that Bachan
Singh clarified. Machhi Singh made a subtle shift
of lowering the standard for consideration of
life imprisonment from it being ‘unquestionably
foreclosed’ to one of ‘inadequacy’. The Court

19 = The Bachan Singh Framework



observed, ‘..death sentence must be imposed
only when life imprisonment appears to be
an altogether inadequate punishment having
regard to the relevant circumstances of the
crime, and provided, and only provided, the
option to impose a sentence of imprisonment for
life cannot be conscientiously exercised having
regard to the nature and circumstances of the
crime and all the relevant circumstances’.*” Such
a framing of this standard by Machhi Singh makes
it seem like one of a much lower threshold, and
dependent on the circumstances of the crime.
It has pushed the death penalty sentencing
jurisprudence towards judges examining
whether life imprisonment would be adequate
for the crime in question. The extensive use
of Machhi Singh by sentencing judges has
exacerbated this error, with judges often relying
on the description of the crime to come to the
conclusion that life imprisonment would be
‘inadequate’, rather than establishing that life

imprisonment was ‘unquestionably foreclosed’.

In Santosh Bariyar, Justice S.B.Sinha, speaking
for the Supreme Court, interpreted the
question of life imprisonment within the
context of reformation and clarified that “life
imprisonment can be said to be completely futile
only when the sentencing aim of reformation
can be said to be unachievable”.®® The court
also imposed a duty on the court “to provide
as to why the convict is not fit for any kind of

reformatory and rehabilitation scheme”.’

A significant development came in 2015, with
the widening of the ‘unquestionably foreclosed’,
by a constitution bench of the Supreme Court
in V. Sriharan v. Union of India.”® Reaffirming its
ruling in Swamy Shraddhanada @ Murli Manohar
Mishrav. State of Karnataka,” the Supreme Court
held that it is open to the appellate courts
to impose a life sentence for the rest of the
prisoner’s natural life, without any possibility

of review or parole, in cases where death is one
of the statutorily prescribed punishments. The
court held that the State government’s power
of remission under s.432 of the CrPC could
be ousted while determining the sentence in
an appellate court. Constitutional powers of
pardon of the Governor and President under
Articles 161 and 72, respectively, remained
untouched. Two dissenting judges in the case
found the formulation to be a violation of the
separation of powers. The Sriharan sentencing
formulation is supposed to be a middle ground
between death and anormallife sentence (which
makes a prisoner eligible for consideration
for remission after 14 years). Interestingly, in
Sangeer and anr. v. State of Haryana, the court
had expressly disagreed with the formulation
of the Supreme Court in Shraddhananda,
which subsequently found affirmation with the
constitution bench.’”” Notably, only appellate
courts have the power to impose this sentence
under Sriharan.

An examination of the apex court’s judgments,
which have decided between life imprisonment
and the death penalty, reveals that Machhi Singh’s
standard of ‘inadequacy’ has found purchase
in death penalty sentencing. This has altered
the sentencing courts’ duty fundamentally,
requiring them to answer the question of life
imprisonment in light of the circumstances of
the crime. This essentially makes the Bachan
Singh framework redundant, since all crimes
punishable with death are likely to involve
significant levels of brutality and heinousness.

The judicial evolution of the Bachan Singh
framework over nearly four decades has
revealed many gaps in the original framework,
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and given rise to many confusions. At the core
of the uncertainty surrounding the Bachan
Singh framework is the lack of normative clarity
on sentencing factors. Though the framework
requires judges to consider aggravating and
mitigating factors, Bachan Singh did not provide
any conceptual clarity on the reasons for such a
requirement. A reading of Bachan Singh does not
reveal the penological considerations behind
judges being required to consider sentencing
factors like age, socio-economic background,
mental state and reformation. By baldly
asserting that these are relevant factors and
no more, it left future sentencing judges the
discretion to fill this normative gap with their
own considerations.

Further, the lack of a theoretical basis for
the framework developed in Bachan Singh
has impacted the procedural fairness of
sentencing proceedings. A failure to indicate
the integral role of sentencing factors subjects
the collection, presentation and consideration

of these factors to a very low threshold. With
no real judicial discourse on these aspects of
sentencing, implications on the fairness of trials
with very poor quality sentencing proceedings
remain unexplored.

This section delves deeper into these doctrinal
gaps within the Bachan Singh framework, to
understand questions about procedural and
substantive aspects that it leaves unanswered.

Onus to produce sentencing material

In March 2019, the Supreme Court in
Khushwinder Singh v. State of Punjab, confirmed
the death sentence imposed on the accused,
while acknowledging that the defence had not
presented any mitigating material before the
court.” The death sentence, therefore, was
imposed only by taking into consideration
aggravatingcircumstances. This raises significant
questions as to the onus of producingand eliciting
aggravating and mitigating circumstances,
relevant at the time of sentencing.

In a few instances, Supreme Court judges have
also played an active role in eliciting relevant
mitigating material favouring the accused, from
the defence counsels.”* The Delhi High Court,
in Bharat Singh v. State of NCT of Delhi, got the
probation officer to present a social investigation
report showing the conduct of the accused in
prison, before commuting the death sentence.”
In Mukesh and anr. v. State, the Supreme Court
decided to look at relevant mitigating material
thathad notbeen presented before the trial judge,
acknowledging its relevance to sentencing.’
However, none of the judgments saw the courts
elaborating upon the role of sentencing judges
in cases where the defence fails to produce
mitigating circumstances favouring the offender.

For a sentencing hearing to meet acceptable
fair trial standards, the threshold cannot be a
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perfunctory conversation with the accused,
or shallow statements as to their age and
socio-economic status. The American Bar
Association notes that the process of eliciting
sentencing material is complex, and should
necessarily involve skills of social workers and
mental health professionals.” Yet, inadequate
legal representation resulting in production
of very poor sentencing material in death
sentence cases is a reality of the Indian
criminal justice system. Death penalty case
law (both confirmations and commutations) is
rife with superficial references to sentencing
factors - a consequence of both the lack of
standards on collection of materials and
the absence of a normative foundation for
considering such materials. Despite this,
however, in an adversarial system, a proactive
role for the judge to elicit and seek sentencing
information raises institutional concerns, as
the ability and resources available to judges, in
this regard, is far from certain. Hence, instead
of requiring the judge to undertake a roving
exercise, institutional coherence might nudge
us in the direction of addressing this through
robust standards of legal representation for
capital cases.

What materials are relevant for
sentencing? Why are mitigating
circumstances relevant?

While Bachan Singh provides an indicative, not
exhaustive, list of aggravating and mitigating
circumstances, it does not clarify why these
factors are relevant in a sentencing hearing.

Mitigating circumstances provide insight into
an individual’s historical, social, biological,
and psychological context. Such information
pertaining to their life history enables
sentencing courts to meaningfully locate
the individual in their unique context by

providing a cohesive narrative of their life.

This contextualisation allows for the courts
to understand the implication of these life
experiences on the individual and take them
into account while deciding the quantum
of punishment to be imposed. However,
the absence of an underlying normative
understanding of mitigation and its role in
sentencing, leaves the field open for judges to
arbitrarily discard sentencing factors or not
accord appropriate weight to those factors.

Ediga Anamma, and later Santa Singh, indicate
some penological rationale behind considering
mitigating circumstances, observing that these
factors personalise the punishment so that the
reformist component is as much operative as
the deterrent element. However, Bachan Singh
fails to build upon this idea. The sentencing
framework does not clarify that the list of
aggravating and mitigating factors cannot be
exhaustive, since the purpose of the sentencing
exercise is individualising punishment, and in
that exercise of individualisation, there are
numerous possibilities in constructing the
social, personal and psychological history of
the individual.

Evidentiary Standards
Bachan Singh provides no
the standard of proof that is to be used

guidance on

for considering sentencing materials. An
examination of procedural rules in other
jurisdictions shows that most commonwealth
countries require aggravating circumstances
to be proved beyond a reasonable doubt. For
instance, this is true in Canada by statutory
requirements, and in Australia and England
by judicial precedent.”® The United States
sees a wide variety of prescribed evidentiary
standards at sentencing across the different
states, but the preponderance standard has
become the most prominent alternative to
the no-prescribed-burden approach. The U.S.
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Supreme Court, while deciding the right to
jury trial under the Sixth Amendment in
Blakely v. Washington, held that certain kinds of
sentencing facts must be tried before a jury and
proven beyond a reasonable doubt.” Blakely
mandates, however, attach to a narrowly
defined category of aggravating facts.

The Supreme Court of India, in Santa Singh,
suggested that affidavits could be used to place
a wide variety of material (distinguished from
‘evidence’) that have a bearing on sentence.
It clarified that if the parties disagree on the
veracity of the materials, then evidence can
be led as per the requirements of the law of
evidence.®® This method of using affidavits to
place sentencing material has been affirmed
subsequently in cases like Dagdu®, Mukesh, and
Accused X.**
However, evidentiary concerns at the
sentencing stage rarely arise in India because
sentencing submissions before courts are mostly
perfunctory, and limited to the economic
background of the accused, number of
dependents or the lack of criminal antecedents.
Even in the current state of sentencing,
questions of reformation hold out the potential

for very significant evidentiary concerns.

Remedying Sentencing Errors

Bachan Singh provides hardly any guidance
on questions of a constitutional threshold
for a sentencing hearing, or the creation of
remedies for deficient sentencing hearings.
A prominent example of this is the issue of
same day sentencing, which has received
differential treatment by different judgments
of the Supreme Court. While one line of
cases® recognises that the absence of a
separate hearing is a procedural impropriety,
another set of cases holds that a pre-sentence
hearing is not a mandatory requirement as

long as an opportunity is given to the accused
to furnish evidence on sentencing.®* Further,
there is significant divergence, on the course
of action to be adopted by appellate courts
when sentencing hearings are found deficient
at trial. While one line of cases has seen the
remand of the case to trial, another set of
appellate courts has taken it upon themselves
to cure sentencing defects.®’

In Arif v. Registrar, the Supreme Court
mandated an oral hearing of death sentence
reviews, justifying it on grounds of different
judicially trained minds coming to different
conclusions.?® Given this context, it becomes
difficult to appreciate the constitutional logic
behind remedying trial court sentencing errors
at the appellate stage. Moreover, this approach
also deprives the accused of the right to appeal
against the sentencing decision of lower
courts.” Yet, the failure of Bachan Singh to
anticipate such problems arising in the course
of capital sentencing has given subsequent
courts free rein to adopt varied approaches
when confronted with procedural sentencing
errors at the level of lower courts.

Weighing Aggravating and Mitigating
Factors

At the core of the Bachan Singh framework is
the identification of aggravating and mitigating
factors followed by the application of judicial
mind to these factors. However, Bachan Singh
has very little to offer in terms of guiding
judicial discretion on this aspect. Perhaps the
only real assistance appears in one line of the
majority opinion that requires sentencing
judges to give mitigating factors a ‘liberal and
expansive’ reading (the absence of such an
approach for aggravating factors is instructive).

The lack of any real guidance on weighing
aggravating and mitigating factors has led to
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a crime-centric focus in sentencing, and has
also resulted in some judgments outrightly
dismissing any role for mitigating factors, as
discussed above. Some judgments have even
gone to the extent of dismissing a whole class of
mitigating factors, before attempting to weigh
them against aggravating factors. For instance,
the Supreme Court in Krishnappa v. State of
Karnataka held that socioeconomic status,
religion, race, caste or creed of the accused
or the victim are irrelevant considerations
in sentencing policy.* This has been further
exacerbated by poor quality of sentencing
material presented by the defence and lack
of engagement on meaningful fair trial rights
during sentencing. The role of the prosecution
in leading evidence to show that the accused
is beyond reformation has also not received
any clarification in Bachan Singh, leading to
inconsistent and arbitrary compliance by
subsequent courts.

Bachan  Singh,

through its sentencing

framework, aspired to create room for
individualised capital sentencing, requiring
judges to consider the role of each individual
accused within their social context. However,
it did not throw light on the methods for doing
so, or on the normative requirement for the

same. Resultantly, the very foundations of the
Bachan Singh framework have been unsettled
by subsequent decisions.
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CHAPTER 2

In the last chapter, we discussed the gaps
and confusion that emerged from the Bachan
Singh sentencing framework and indicated
the deviations from the original meaning of
the framework with its judicial evolution.
The present chapter attempts to exhibit the
compliance of the trial courts of Madhya
Pradesh, Maharashtra and Delhi with the
sentencing framework laid down in Bachan
Singh, along with the impact of the Supreme
Court’s watering down of the framework on
trial courts. A reading of the 215 trial court
judgments across the three states suggested
an overwhelming reliance on aggravating
circumstances of the crime to impose death
sentences. Before we started discussing the
exact nature of such reliance, it was evident

that the Machhi Singh sentencing framework
was largely driving sentencing in trial courts.
The data also revealed a wide gap between
the approach to mitigating circumstances in
Bachan Singh and the dominant approaches in
the trial courts.

Bachan Singh indicated that a liberal and
expansive construction is to be adopted in the
identification and apportionment of weight
to mitigating factors. However, its failure
to provide a normative framework to allow
the lawyers and courts to truly appreciate its
relevance in sentencing had an obvious impact
on the trial courts of Maharashtra, Madhya
Pradesh and Delhi. Neither did it seem like
the defence lawyers presented comprehensive
arguments, nor did the trial courts ask for
such. The large number of cases with same day
sentencing is indicative of this reality. This
section on mitigating circumstances looks at
both the arguments made by defence lawyers
and the treatment of mitigating circumstances
by the trial courts.

Arguments by defence®®

The trial court judgments across the three
states exhibited deficient quality of sentencing
arguments by defence lawyers in the cases. It
is pertinent to point out that since the scope
of this study is restricted to the study of trial
court judgments, the evaluation of sentencing
arguments made by defence lawyers does not
account for any submissions [oral or written]
that may have been made by the defence
lawyers. A closely connected aspect to deficient
sentencing arguments by defence lawyers is
the practice of same day sentencing which was
found to be rampant with 44% cases having
sentencing hearings on the same day as the
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pronouncement of guilt. Same day sentencing
has an obvious impact on the nature and quality
of arguments that are eventually presented
before the court. Consequently, the trial court
judgments found the defence counsels making a
mere mention of facts pertaining to the accused
when praying for leniency. Contextualisation of
different facts, aspects and information about
the life of the accused person in relation to
their physical, psychological and social context
was sorely missing from these arguments.
Lack of such contextualisation made it rather
easy for trial courts to not duly consider these
factors. The trial court judgments found the
defence lawyers frequently mentioning the
young or old age of the accused, their lack of
criminal antecedents, presence of dependants
as mitigating factors to ‘plead mercy’ before
the court.”® The judgments did not make any
mention of the lawyers providing context to
these factors, and explaining how they had
impacted the life of the accused and their
relevance for the purposes of sentencing.
Young age is indicative of culpability and is
also linked to decision making abilities and
the probability of reform. This was, however,
completely missing from the judgments and
can be related back to the doctrinal deficiency
in the Bachan Singh framework, which does not
provide a normative structure for lawyers and
courts to understand the relevance and role of
mitigating factors during sentencing.

In most cases where the presence of dependants
was recorded in the judgments as a mitigating
factor argued by defence lawyers, it was evident
that it was done without going into details
of the relationship or how the dependants
would be affected if the accused was given the
death penalty.” Further, in several cases, the
judgments recorded the defence lawyers only
making a mention of all family members of the
accused, without attempting to show how they

were dependent on the accused for survival.
Such arguments do not carry weight as they
do not enable the trial court to assess how the
accused is placed within their family and how a
death sentence would prejudice them through
collateral or consequential damage.

Another indicator of the ineffective quality of
arguments by defence counsels as recorded in
the judgments was the lack of individualised
arguments in cases involving multiple accused.
Of the 52 cases across the three states where
multiple accused persons were involved,
individual mitigating circumstances for each
accused were argued only in nine cases.” In
these cases, when arguments were made about
individual mitigating circumstances, they were
done in a perfunctory manner, without going
into the personal circumstances of each of the
offenders. For example, in State of Maharashtra
v. Prakash Dhaval Khairnar,” the lawyer
representing the accused persons did not make
any submission regarding their individual
roles in the offence. Additionally, the lawyer
did not even argue young age as a mitigating
factor for one of the accused who was 19 years
old. In State v. Saquila and ors., a case involving
kidnapping and murder for human sacrifice,
no individualised mitigating arguments were
made by the only lawyer representing the
six accused.” In fact, in this case, the only
mitigating circumstance cited for all the
accused was that they were first time offenders.
In Statev. Jagrar and ors., the lawyer representing
all the four accused persons submitted only the
age of each accused as an individual mitigating
factor. No argument regarding their individual
roles in the offence was made.” In Stace of MP
v. Manoj and ors., all the four accused persons
were sentenced on the same day, without
their lawyer arguing any individual mitigating
circumstances besides age.”® In State of MP v.
Paryati Bai and ors., five accused persons were
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represented by one lawyer while one accused
was represented by a different lawyer.”” Both
the defence lawyers did not submit any
mitigating arguments for the accused and there
was no discussion surrounding their individual
roles in the offence. In, State v. Nihal Ahmed Rais
Ahmed Shaikh & Anr., both accused persons were
represented by the same lawyer who did not
present individual mitigating circumstances
for each accused or discuss individual roles in
the offence.”

Treatment of mitigating circumstances by
trial courts

The inadequate nature of arguments made by
defence lawyers had an impact on the trial
courts’ engagement with mitigating factors
during sentencing. The trial courts mainly
relied on aggravating circumstances to impose
death sentences. The Madhya Pradesh trial
courts’ reliance only on aggravating factors to
impose death sentences was particularly high.
In as many as 51 judgments out of a total of 82 in
Madhya Pradesh, no mitigating circumstances
were considered during sentencing. 41 out of 90
cases from Maharashtra adopted this approach.
In Delhi, in 18 out of a total of 43 cases, the
decision did not include consideration of
mitigating factors.

Mitigating factors argued by defence lawyers
were summarily dismissed in a significant
number of cases. Brutality of the crime
emerged as one of the main reasons for
dismissal of mitigating factors. They were
found to be irrelevant in sentencing owing
to the heinous nature of the crime. Such
dismissal of mitigating factors portrayed the
understanding of mitigation as an excuse for
the crime. Judgments from Maharashtra and
Madhya Pradesh® strongly evidenced such an
understanding. For instance in Vasanta Sampat
Dupare, the age of the accused and the presence

SENTENCING ARGUMENTS BY DEFENCE
(NUMBER OF CASES)

DELHI

MADHYA PRADESH

MAHARASHTRA

@ Lack of criminal antecedent

@ Youngage

@ Dependants

@ Circumstantial evidence
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of dependents were dismissed by the trial court
because, accordingto the court, these factors did
not lessen the gravity or enormity of the crime
committed by the accused'. In Sadashiv Jecappa
Kamble, the court dismissed young age and the
possibility of reformation of the accused on the
basis of the manner of commission of the crime,
which involved extreme brutality. Similarly, in
Charanlal, which was a case of rape and murder,
the court summarily dismissed all mitigating
circumstances by posing the following
questions: “Can any mitigating circumstance
be a reason for such a beastly act? Can such
a person gain mercy and sympathy from the
society? Can such a person have repentance for
his deeds and reform for the good? Should the
court allow such a person to live a grand life

after serving the punishment?”'%

The court’s response to mitigating factors in
Charanlal is the starkest example of trial courts’
understanding of the scope and concept of
mitigating factors. This is attributable to the
gap in Bachan Singh, which did not provide a
normative framework for sentencing courts to
appreciate its role in sentencing.

Another mode of dismissing mitigating factors
that the trial court judgments revealed was
the reliance on precedents. Trial courts in
30 judgments, which included 12 cases from
Maharashtra, 14 cases from Madhya Pradesh
and 4 cases from Delhi, relied upon two kinds
of Supreme Court precedents to dismiss
mitigation. The first kind were decisions that
were evidently antithetical to the Bachan
Singh framework, in laying down principles
dismissing the relevance of one or few
mitigating factors. In five cases from Madhya
Pradesh, we found that the socio-economic
condition of the accused was dismissed
as a mitigating factor by relying upon the
case of State of Karnataka v. Krishnappa.'®

Krishnappa held that ‘socio-economic status,
religion, race, caste or creed of the accused
or the victim are irrelevant considerations in
sentencing policy’. Similarly, we found courts
in Delhi relying upon Narayan Chetanram
Chaudharyv. State of Maharashtra,'** and courts
in Maharashtra relying upon Sevaka Perumal v.
State of Tamil Nadu'®” to dismiss young age as a
relevant mitigating factor.

The second kind of reliance on precedents
involved cases with similar facts regarding the
crime or the accused. For instance, if aggravating
circumstances outweighed the young age of the
accused in a case of rape and murder, the trial
court would rely on this precedent in a similar
case to dismiss young age as a relevant mitigating
factor. Young age, along with other mitigating
circumstances, might have been outweighed by
the aggravating circumstances in an earlier case.
However, replicating such an outcome inafuture
case goes against the grain of individualised

sentencing envisaged under s.235(2)%*

given the
importance of factual specificity when it comes
to both the accused and the crime, and the

unique nature of the outcome.

Sometimes trial courts also dismissed mitigating
factors on the basis of whimsical observations
made without any deliberation. For example, in
the case of State of NCT of Delhi v. Rajesh Kumar,
the court dismissed the argument of the defense
that the accused were poor, on the basis of the
fact that they had engaged private lawyers for
themselves.'” Similarly, in the case of Stare of
Maharashtra v. Kamal Ahmed, that the accused
was suffering from tuberculosis was dismissed
as an irrelevant mitigating factor since it is a
very common disease in India.'” In the case
of State of Madhya Pradesh v. Dileep @ Dipu, the
court dismissed young age as a mitigating factor
by stating that 'sexual crimes are generally not

committed by old people'.!”
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The most commonly listed mitigating factor by
trial courts across the three states was the age
of the accused - in 18 cases in Delhi, 11 cases in
Madhya Pradesh, and 19 cases in Maharashtra.
We use the word ‘listed’ and not ‘considered’
owingto the quality of discussion aroundit; such
discussion lacked depth or even an attempt to
draw any linkages between the young age of the
accused and their blameworthiness/culpability
and/or the probability of reformation. It was
merely listed, along with a couple of other
mitigating factors and subsequently dismissed.
This was a practice in nearly all cases where
young age was listed as a mitigating factor. In
cases where old age was argued as a mitigating
factor, it was dismissed by the court stating that
since the accused was old, there was little or no
scope for reformation. For example in State v.
R. P. Tyagi, the court dismissed the old age of
the accused on seeing no scope for reformation
because the accused was a retired policeman.'*®
Similarly, in Bharar Singh the court considered
the old age of the accused as an aggravating
factor in light of the fact that it was the rape

and murder of a minor girl.'%

The other commonly listed mitigating factor
was the presence of dependents. Here too,
the depth and quality of consideration was a
concern, as the courts routinely failed to go
beyond merely mentioning the number of
family members of the accused, before stating
that such was not sufficient in light of the
aggravating factors. In one case, Statev. Surender
and Ors, the court held that the presence of
dependants did not hold good for the accused
since he committed the murder in front of his
children."® In a few cases, the court in fact went
a step further and noted that since the family
members of the accused did not come to meet
them in court or while they were in custody,
this actually constituted an aggravating factor.
For example in the case of State v. Rajesh Kumar,

the court noted that the wife and children of
the accused had given up on him and did not
visit him even once during the trial, considering
that an aggravating factor." Similarly, in State
v. Raminder Singh @ Happy, the fact that the wife
of the accused had left him after the incident
and that his wife, mother and children had not
visited him even once during the trial, were

considered as aggravating factors by the court."

The probability of reformation has been
identified as a mitigating circumstance in
Bachan Singh. However, most trial court
judgments revealed that the courts had not
considered the probability of reformation of
the accused during sentencing. Chapter V
provides the data on this for Maharashtra,
Madhya Pradesh and Delhi. In a small number
of cases, where the probability of reformation
of the accused was considered, it was
backward looking, i.e., tied to the brutality
of the crime. Chapter V indicates this trend
across the three states with it strongest in
Madhya Pradesh. The determination of the
probability of reformation should necessarily
be independent of the circumstances of the
crime. A reliance on the crime to make such
a determination defeats the very purpose
of this consideration, which is to assess the

probability of reform.

A peculiar trend that we noticed across the
three states was the treatment of the absence
of remorse as an aggravating circumstance. In
most cases, trial courts did not look at remorse
during sentencing but in cases that they did, it
concluded on the basis of their demeanour that
the accused was not remorseful. In such cases,
the courts did not specify what acts of the
accused led them to believe that they were not
remorseful, and how their demeanour felt so.
For instance, in the case of State of Maharashtra
v. Sadashiv Jetappa Kamble, the court observed
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that the accused did not show any repentance
as there was no evidence on record to show
that he was remorseful.’” Even for cases where
the court did state why it felt that the accused
was unremorseful, such was mostly linked to
the crime itself and not to any post-offence
conduct of the accused. For example, in Stare
of Maharashtra v. Mayankaur Baldevsingh Sardar'™,
which was a case of honour killing, the court
held that the accused were not remorseful, as
they felt they had preserved the sanctity of
their caste through the act. This approach was
observed in several other cases as well. The
table below provides the data from the three
states on this aspect.

LACK OF REMORSE

DELHI

18% OF 43 CASES

MADHYA PRADESH

6% OF 82 CASES

MAHARASHTRA

14% OF 90 CASES

Number of cases where lack of remorse was
treated as an aggravating factor

Q-+

= Total number of cases

Lack of remorse was also used to dismiss the
probability of reformation in 6 cases™ from
Maharashtra and in 3 cases"® from Delhi. In
the United States, many state courts have
found remorse to be an appropriate mitigating
factor to consider when assigning criminal
punishment. However, many states have
also found the absence of remorse to be an
appropriate aggravating factor when calculating
an appropriate criminal punishment."”” There
also exists literature that argues against the
use of remorse in sentencing.”® Application
of remorse is not seen to fit within the just
deserts model because it does not assist in
determining the severity of the sentence. It is
argued that while the retributivist theory is
‘forward looking’ and primarily concerned with
assigning punishments that are ‘in proportion
to the severity of the offense,” feelings of
remorse neither assist in determining the
blameworthiness of an accused person, nor
do they repair the harm caused." In death
penalty sentencing in India, remorse finds a
place because it is considered as an indicator
of the probability of reform of the accused.
However, given the ambiguity around
determining remorse, using the absence of it
as an aggravating factor raises serious concerns

about the rights of the accused.

In a context where mitigating circumstances
were hardly presented and argued, aggravating
circumstances found overwhelming reliance
from trial courts to impose the death sentence.
It is pertinent to point out here that the
most commonly considered aggravating
circumstances in trial courts corresponded
to the five categories that have been laid
down in Machhi Singh. As discussed in the last

chapter, the Supreme Court in Machhi Singh
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observed that if these categories were met
in a case then the ‘collective conscience’ of
the society would necessitate the imposition
of the death sentence. Other than these five
crime categories laid down in Machhi Singh, the
trial courts relied on ‘collective conscience’
itself as an aggravating factor, which was also
conceptualised by the Court in Machhi Singh,
and later took shape in the form of other
amorphous categories like ‘society’s cry for
justice’. Besides this, the presence of criminal
antecedents was a commonly argued and
considered aggravating factor in the trial courts
of Maharashtra, Madhya Pradesh and Delhi.

MANNER OF COMMISSION y
OF CRIME

CASES IN DELHI

OF

CASES IN MADHYA PRADESH

OF

CASES IN MAHARASHTRA

OF

The most commonly argued and considered
aggravating factors across the three states was
the manner of commission of the crime, raised
in 113 cases.”® In a few cases, the prosecution
highlighted the details of injuries inflicted,
to show that the crime was extremely brutal,
arguing that this was an aggravating factor.

For example, in the case of State v. Ranjeet, the
public prosecutor drew the court’s attention
to the testimony of a doctor witness, who
conducted the postmortem of the dead body
and found numerous nail marks on the face of
the deceased, multiple nail marks on the neck
and numerous other abrasions and scratches on
the person of the deceased.' He argued that the
injuries were a result of the force used by the
convict while he was trying to rape the child,
due to the child’s resistance. In the case of State
of Maharashtra v. Dilip Premnarayan Tiwari, one
of the arguments of the prosecutor was about
the number of blows inflicted by accused on the
victim."” The court also relied on this argument
while sentencing the accused to death. Barring a
few such cases, however, most saw prosecutors
merely stating that the manner in which the
crime was committed was brutal or was such
as to constitute an aggravating factor requiring
the imposition of the death sentence. Brutality
of the crime involved was in fact one of the most
commonly cited aggravating circumstances by
the prosecution. In such cases, the prosecution
merely mentioned that the crime was extremely
brutal, thereby warranting the death penalty.
This is especially relevant in light of the
findings that the trial courts overwhelmingly
imposed death sentences on the basis of the
crimes themselves.

The description of injuries from the post
mortem report as an aggravating factor was
a practice common to the trial courts of
Maharashtra. For instance, in the case of
State v. Tulshiram, the court went into the
details and gave a specific description of the
injuries as described in the post-mortem
report, observed that there were twelve blows
which the accused inflicted on the deceased,
and noted that the surviving victim’s face had
been disfigured.' Similarly, in the case of Szate
v. Tika Ram,"** the court noted that the crime
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was one of extreme brutality and highlighted
the medical details of each wound on each of
the deceased persons - these were counted as
separate aggravating factors.

PROFILE OF VICTIM @

CASES IN DELHI

© 0O

CASES IN MADHYA PRADESH

©

CASES IN MAHARASHTRA

The profile of the victim was another common
aggravating factor across the three states.
Within this broader category of the profile of the
victims, there was discussion on the age of the
victims, their helpless and innocent nature, lack
of provocation on the part of the victims, and
their social location.”” The age of the victims,
especially if they were children, featured as a
compelling aggravating factor across the three
states. In cases of sexual violence and murder
against children, the fact that the victim
was a child was often the main aggravating
circumstance that was considered by courts.

Another commonly considered aggravating
factor in cases where the accused was known
to the victim was the relationship between the
accused and the victim. In these cases, breach
of the trust placed in the accused by the victim

BREACH OF TRUST

CASES IN DELHI
CASES IN MADHYA PRADESH
CASES IN MAHARASHTRA

© 0

was considered as an important aggravating
factor. For instance, in State of Madhya Pradesh v.
Mohammad Shafique,"* the fact that the accused
killed his pregnant wife and children, who he
was required to protect and provide security
to, was the main aggravating factor considered
by the court.

Collective conscience, which was introduced
to death penalty sentencing by Macchi Singh v.
State of Punjab, was frequently considered by
trial courts as an aggravating factor across the
three states. From a reading of the judgments
that invoked collective conscience, it appeared
to play a more determinative role in deciding
the sentence. For instance, in such cases, the
trial courts opined that the crime was heinous
enough to shake the collective conscience of the
society and therefore, the harshest punishment
available under the law had to be meted out to
the offenders. In State of NCT of Delhi v. Vinod
Dantla,””’ a case involving rape and murder of
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COLLECTIVE CONSCIENCE

CASES IN DELHI

OF

CASES IN MADHYA PRADESH

OF

CASES IN MAHARASHTRA

OF

a minor, the court considered the outraging of
collective conscience as an aggravating factor
and noted that the circumstances of the crime
arouse social wrath - even though none of this
was argued by the prosecution. Similarly, in the
case of State of Maharashtrav. Chandrabhan Sudam
Sanap,””® the prosecution did not argue anything
at sentencing except for a lack of mitigating
circumstances - but the court considered shock
to the collective conscience as an aggravating
factor. Of the 112 cases in which collective
conscience was a factor impacting the courts’
decisions, in 63 cases the courts considered
absolutely no mitigating factors.'

In cases involving sexual offences and terror
offences, the nature of the offence received
significant discussion as an aggravating factor.
Criminal antecedents of the accused was
commonly argued and considered as an
aggravating circumstance. In 2 cases in Delhi, 12
in Maharashtra and 9 in Madhya Pradesh, the

prosecution cited the criminal antecedents of
the accused as an aggravating factor. However,
it must be clarified here that what constituted
criminal antecedent varied across cases and
states. For instance, in the case of State v.
Surender @ Sonu Punjabi,”° the prosecution
placed on record details as to the involvement
of the accused in past crimes. The prosecutor in
this case argued that the convicts Sunil, Sudhir,
Surender @ Sonu Punjabi and Suresh @ Phullu
had track-records of violence, and had been
previously involved in many serious violations;
as far as the convict Sunil was concerned, he was
involved in eight other cases. This, however,
was an exception as, in most other cases, the
prosecutor merely mentioned that the accused
did not have a clean past and should not be
treated leniently. In fact, in a few cases, the
prosecution did not even argue this on the basis
of prior convictions, but simply mentioned
that the accused had been previously 'involved

in anti-social/criminal activities'."”!

Even the trial courts’ treatment of criminal
antecedents varied across the states and across
cases. There was no clarity on what constituted
criminal antecedents, raising the larger
concern of standard of proof for aggravating
and mitigating factors at the sentencing
stage, discussed in the last chapter. In Delhi,
courts’ acceptance of the existence of criminal
antecedents was based on evidence of previous
conviction. However, in Madhya Pradesh and
Maharashtra, the standard immensely varied. For
instance in State of Madhya Pradesh v. Birju,”* the
court concluded that the accused was a history-
sheeter on the basis of testimony of prosecution
witnesses that the accused had 24 cases pending
against him. In State of MP v. Rajendra Adivasi®
the fact that the prosecution argued that there
were pending cases against the accused, and that
this was not refuted by the defence lawyer, was

used to conclude that the accused was a habitual

33 = Evidence from Trial Courts



offender. However, in State of MP v. Dilip Bankar,
the court concluded that the accused was a
habitual offender on the basis of the certified
copy of a judgment of previous conviction

presented by the prosecution.”

An overwhelming reliance on aggravating
factors, coupled with minimal and inadequate
consideration of mitigating factors by
trial courts, resulted in the outweighing of
mitigating factors leading to the imposition of
the death sentence. The table below shows that
in a significantly high number of cases across
the three states, mitigating circumstances did
not find a ‘mention’. We use the word ‘mention’
because the figures correspond to cases where
courts did not acknowledge the existence of
mitigating factor(s). These figuresdonotinclude
the cases where mitigating circumstances were
mentioned but not necessarily considered by
trial courts in line with Bachan Singh.

As mentioned above, even in cases where
courts engaged with mitigating factors, they
did not qualify as ‘consideration’ because they
were dismissed before the weighing exercise.
In the few cases where the court attempted to
weigh aggravating and mitigating factors, it
either followed the problematic balance sheet
approach or just mentioned that it had weighed
the factors. There was no discussion to indicate
how the courts went about the weighing
exercise, and what weight was accorded to each
factor that eventually resulted in the imposition
of the death sentence.

The cases that adopted abalance sheet approach
simply listed aggravating and mitigating
circumstances in a tabular format against

NO MENTION OF MITIGATING
CIRCUMSTANCES

DELHI

42% OF 43 CASES

MADHYA PRADESH

62% OF 82 CASES

MAHARASHTRA

47% OF 90 CASES

Number of cases where mitigating circumstances
found no mention in the judgments

Qo+

= Total number of cases

each other in two columns. The balance sheet
approach is not part of the original framework
developed in Bachan Singh. It was introduced
to death penalty sentencing by Machhi Singh™
and seems to have a found a purchase in trial
courts. In Sangeer and anr. v. State of Haryana,”
the Supreme court critiqued the balance
sheet approach. It was of the view that the
circumstances of the crime and the criminal are
completely distinct and different elements and
cannot be compared with one another. It further
noted that Bachan Singh had discarded this
proposition in Jagmohan Singh but Macchi Singh
revived it. In two cases in Delhi,”’ trial courts
took the balance sheet approach a step further.
Mitigating and aggravating circumstances were
listed in a tabular format against each other and
then, by virtue of aggravating circumstances
being a longer list than mitigating ones, they
were said to be ‘numerically’ outweighed by
aggravating circumstances.

In cases where the courts mentioned that
they had weighed aggravating and mitigating
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THE BALANCE SHEET APPROACH

DELHI

4

MADHYA PRADESH

2

MAHARASHTRA

Number of cases that adopted the balance
sheet approach

@ + @ = Total number of cases

circumstances, there was nothing beyond this
acknowledgment to evidence the same. The
mention of the weighing was followed by the
outcome that the aggravating circumstances
had outweighed mitigating ones. No reasoning
or deliberation of the courts was provided with
respect to the weight attached to the identified
aggravating and mitigating factors, which led

the courts to the outcomes.”®

IV.UNQUESTIONABLY FORE-
CLOSING LIFE IMPRISONMENT

death
courts rarely meaningfully considered the

In imposing the sentence, trial
alternative of life imprisonment. Sentencing
courts can impose death sentence only
when the alternative of life imprisonment is
unquestionably foreclosed. This is an explicit
requirement laid down in Bachan Singh and
has its basis in 5.354(3) of the CrPC, wherein
life imprisonment is the default option and
the death sentence requires special reasons.
Instead, the judgments evidenced trial courts
only stating the reasons for imposing the
death sentence without first establishing (as
required by the statute and precedent) that life
imprisonment is unquestionably foreclosed.

Consideration of Life Imprisonment by
trial courts

MADHYA
PRADESH

MAHA-
RASHTRA

DELHI

Crime based determination on the
question of Life Imprisonment

As discussed by the Supreme Court in Santosh
Bariyar, a determination that life imprisonment
is unquestionably foreclosed would necessarily
require sentencing judges to show that the
accused was beyond reformation. However,
even in the small number of cases where
the trial courts rejected life imprisonment
explicitly, they mostly did so on the basis of
brutality of the crime and not on considerations
of reformation. In all the cases in which life
imprisonment was considered, the courts chose
not to impose life imprisonment on the basis of
brutality of the crime.
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Unquestionably foreclosed v. Inadequacy

The threshold for rejection of life imprison-
ment as a sentence, as per Bachan Singh, is
that it should be unquestionably foreclosed.
However, as discussed in the last chapter,
Machhi Singh lowered this threshold by
holding that death sentence must be imposed
when life imprisonment would seem to be
an ‘inadequate’ punishment. A reading of
the trial court judgments suggested that
no uniform standard was followed by trial
courts for dismissing life imprisonment as a
punishment; some courts dismissed it when
it seemed to be unquestionably foreclosed,
while some dismissed it when it seemed to be
an inadequate punishment. Of the 8 cases in
Delhi that considered life imprisonment, all of
them dismissed it as being inadequate instead
of being unquestionably foreclosed. 22 cases
in Madhya Pradesh considered the question of
life imprisonment and also dismissed it on the
basis of inadequacy. 18 cases in Maharashtra
used the threshold of inadequacy to dismiss
life imprisonment and seven determined
that it was unquestionably foreclosed. One
case in Maharashtra used neither of the two
thresholds, while another went on to hold
that imposing life imprisonment would be a
mockery of justice.

Role of Reformation

In the few trial court cases from the three States
where probability of reformation was considered
during sentencing, the determination of the
same was often backward looking, focusing on
the crime. Courts made a determination about
the probability of reformation by considering
the aggravating circumstances of the crime.
In 14 cases (out of 82) from Madhya Pradesh,
probability of reformation was considered
during sentencing and dismissed on the basis
of crime in 9 cases. Similarly, in Delhi, in 4
of the 10 cases where it was considered, the

circumstances of the crime resulted in its
dismissal. Among 38 of the 90 cases from
Maharashtra that considered probability of
reformation during sentencing, 27 dismissed it
on the basis of brutality. What is noteworthy is
that in none of these cases did the prosecution
lead evidence to show that that the accused was
beyond reform.

The determination of the probability of
reformation should necessarily be independent
of the circumstances of the crime. Determining
it by looking at the crime defeats the purpose of
this consideration as the very core of the idea
is to see if there is a probability of reforming
the guilty. Reliance on psychiatry through
clinical risk assessments is one manner in
which other jurisdictions evolved to decide on
the question of reformation. However, it has
its own limitations and is fraught with ethical
dilemmas for clinicians. Any risk assessment
is a commentary upon a likely outcome, or a
number of outcomes. It is the ‘probability’, not
the ‘possibility’, of a given event occurring that
is described.”® The Supreme Court in Birju'*° and
Anil @ Arikswamy Joseph' suggested calling for a
probation officer’s report to determine whether
the accused could be reformed or rehabilitated.
Relying on the same, the Delhi High Court in
Bharat Singh'** called for a social inquiry report,
on the basis of which it made a determination
regarding the probability of reformation.
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CHAPTER 3

Role of
Precedents
in Death
Penalty
Sentencing
in Trial
Courts

Il.INTRODUCTION

The trial court judgments in death sentence
cases across the states of Maharashtra, Madhya
Pradesh and Delhi relied significantly on
precedentsin sentencing decisions thatimposed
the death penalty. The use of precedents was not
limited to understanding the requirements of
the sentencing framework and had a significant
role to play in individualised sentencing as well.

While the former is a legally justifiable way of
relying on precedents, using precedents as a
substitute/alternative to the individualised
nature of sentencing goes against the idea of
individualised justice envisaged under s.235(2)
of the CrPC. The chapter examines the
principle of ‘similar cases, similar treatment’
on which such use of precedents is based. It
is further argued that the aforementioned
principle often misunderstands the problem
of arbitrariness in death penalty sentencing.
This confusion is present in existing academic
literature and also in the Supreme Court cases.
Locating this confusion in an insufficient focus
on processes and an overemphasis on outcomes
mapped against the nature of the crime, the
chapter makes an argument for a far more
rigorous sentencing process.

Il. USE OF PRECEDENTS BY TRIAL
COURTS

Operating within a model of vast judicial
discretion, courts have relied on sentencing
‘principles’ laid down by appellate courts
in various decisions. The need for reliance
on these principles comes from the lack of
sufficient guidance to courts on the sentencing
framework laid down in Bachan Singh - while
identifying aggravating and mitigating factors,
the apportionment of weight to individual
factors, the eventual weighing of them, and then
‘unquestionably’ foreclosing the alternative of
life imprisonment. In such a scenario, principles
from the appellate court decisions seem to drive
trial courts’ understanding of the requirements
and application of the Bachan Singh framework.

However, the data from trial court judgments
of Maharashtra, Madhya Pradesh and Delhi
suggest that the use of precedents by trial courts
was not limited to a reliance on ‘principles’ to
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understand the Bachan Singh framework. Trial
courts also used precedents significantly in the
individualised assessment of punishment in a
manner that raised important concerns.

Reliance on precedents by trial courts of
Maharashtra, Delhi and Madhya Pradesh can
broadly be categorised into two categories: (i)
reliance on principles evolved from precedents
to guide sentencing requirements; (ii) reliance
on precedents as part of the individualised
sentencing exercise to determine whether the
accused is eligible for the death sentence or not,
both of which are discussed below.

Using precedents to discern sentencing
principles

Trial courts of the three states relied on
principles evolved from the Supreme Court
and the High Court cases. However, reliance
on the High Court cases was not as frequent.
Mainly, these principles included the meaning
of the Bachan Singh framework, the general role
of mitigation and/or mitigating factor(s) in
sentencing, and penological justifications to
impose the death sentence.

Before we get into the reasons for which trial
courts relied on principles culled out from
precedents, we want to draw attention to the
fact that these 215 judgments evidenced
frequent use of principles from per incuriam
judgments. In common law, a judgment that is
per incuriam has no legal force or validity, and
does not count as precedent. The concept of
per incuriam is very narrow and applicable only
in two circumstances - first, to a judgment
that is passed in ignorance of a relevant
statutory provision, and second, one that is
passed without considering binding precedent
of a coordinate or larger bench." In case there
are two or more mutually irreconcilable
decisions of the Supreme Court, the earliest

view is considered valid as the succeeding ones
would fall in the category of per incuriam."*
As part of the Supreme Court jurisprudence
on the death penalty, cases imposing the death
sentence have been held in the recent years to
be per incuriam. In Santosh Bariyar, the court
examined the decision in Ravji v. State of
Rajasthan' and held that the sole focus of the
case on the

crime, by excluding the

circumstances of the criminal, is in
contravention of prior decisions of the
Supreme Court, and thus, per incuriam. In
three cases, Santosh Bariyar, Sangeer,'*® and
Shankar Kisanrao Khadev. State of Maharashtra,"*’
the Supreme Court acknowledged errors in 16

cases, involving death sentences to 20 persons.

Three judgments'* from Madhya Pradesh relied
on the very principle in Rawji - it is the crime
and not the criminal that is relevant during
sentencing - that was subsequently declared
per incuriam. A very common phenomenon
involved trial court judgments citing a number

49 along with other

of per incuriam decisions,
cases, thereby making it difficult to identify
the extent of the reliance on these per incuriam
judgments. The citing and use of per incuriam
decisions (even if it is in conjunction with other
judgments) compromises the validity of the
reasoning and raises the possibility of vitiating

the sentencing decision entirely.

Reliance on principles from precedents was
made for three broad reasons across the three
states: first, to borrow from a precedent its
understanding of the Bachan Singh sentencing
framework; second, to discern principles
pertaining to the role of mitigation and/
or mitigating factor(s) in sentencing, but
invariably to dismiss mitigation in the case; and,
lastly, to demonstrate authority for penological
justifications that trial court judges used while
imposing the death sentence.
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Trials courts across the three states frequently
cited and extensively quoted from Bachan
Singh, Macchi Singh and other cases to draw
from them the meaning and application of
the Bachan Singh framework. Across the three
states, we found that Macchi Singh was cited
more frequently than Bachan Singh. Macchi Singh
and subsequent courts since Bachan Singh have
attempted to further interpret and build on the
framework originally developed in Bachan Singh.
These interpretations as discussed in Chapter
I have often diluted and given conflicting
interpretations to the framework originally
propounded in Bachan Singh. Trial courts relied
on precedents with varying understandings of
the Bachan Singh framework.

Trial courts also used legally incorrect precedents
to form an understanding of mitigation and/or
of individual mitigating factors. The reliance
here was of two kinds and it was always to dismiss
the relevance of all or individual mitigating
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factors in the case before the trial court. The first
kind of reliance on precedents was on those cases
that have dismissed the relevance of mitigation
or individual mitigating factors, per se, in death
penalty sentencing, and hence can be
characterised as ‘incorrect in law’. The second
kind of reliance was the result of incorrect

(legal)

judgments whereby sentencing judges dismissed

interpretations of Supreme Court
individual factors as a matter of principle. In
such cases, the Supreme Court’s imposition of
the death sentence, after considering different
sentencing factors, was interpreted by trial
courts as precedent for non-consideration of
certain mitigating factors per se. To illustrate
this point, consider Case A where the Supreme
Court had considered age as one of mitigating
factors but imposed death nonetheless on the
basis that aggravating factors outweighed the
mitigating factors. Subsequently, trial courts
have interpreted Case A as authority for the
position that age is not a relevant mitigating
factor to be considered during sentencing.

A popular example of the first category across
states was the Supreme Court judgment in
Krishnappa v. State of Karnataka,”® which held
that social, economic, religious, educational
and caste status are not relevant during
sentencing. In State of NCT of Delhi v. Tika
Ram,®" the trial judge relied on the principle
in theSupreme Court judgment Om Prakash
@ Raju v. State of Uttaranchal™ - that young
age cannot be a mitigating factor if collective
conscience is shaken, to dismiss young age
in that case. In State of MP v. Veerendra,” the
trial court relied on the principle in State of
Rajasthan v. Jamil Khan™* - that in a case of rape
and murder of a minor, age, socio-economic
background and other psychic compulsions of
the accused are not relevant during sentencing.
In State of Maharashtra v. Chandrabhan Sudam
Sanap," the trial court relied on the principle in
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Shabnam v. State of U.P.,” that when an offence
is calculated and diabolical, the age of the
accused is not a relevant mitigating factor. All
of these principles are incorrect in law because
they go against Bachan Singh, a Constitution
bench judgment that lays down mitigation as
an inherent part of death penalty sentencing.

An example of the second category was a
trial judge’s reliance in Stare of Maharashtra
v. Ravi §/O Ashok Ghumare®™ on State v. Raju
Jagdish Paswan.®® In Raju, the young age of
the accused was outweighed by aggravating
circumstances including the nature and
manner of commission of the offence. In Ravi,
the trial court interpreted and picked up Raju’s
outweighing of young age as a mitigating
factor, as a ‘principle’ to dismiss young age
as a relevant mitigating factor. Therefore,
rather than young age being considered and
then outweighed as a result of individualised
sentencing, it was dismissed as irrelevant to
sentencing by using the principle incorrectly
culled out from Raju. In Nihal Ahmed Rais
Ahmed Shaikh,”® the trial judge relied on a
Bombay High Court judgment in Amir @
Ammu v. State of Maharashtra'® to dismiss
young age as a mitigating factor. In Amir, the
court outweighed young age in view of the
brutality in that case. However, in Nihal the
court understood the outweighing of young
age in Amir to mean that, when crime is brutal,
young age is not a relevant mitigating factor.

We also found trial courts across the three states
using precedents to extensively quote their
reflections on penological justifications. These
penological justifications were not limited to
observations of the courts, but quite often were
substitutes to the Bachan Singh framework itself.
The manner and the content of their usage will
be dealt with specifically and in detail in the
next chapter.

Outcome based reliance on precedents

Besides relying on precedents for sentencing
principles, trial courts also employed
precedents in the exercise of individualised
sentencing, which is being problematised here.
Such reliance was qualitatively different from
the one mentioned in the previous section.
Here, trial courtsreplicated either the outcome
of a ‘similar’ precedent or its treatment of
mitigating factors. Sentencing judges used
precedents to establish similarity purely on the
basis of the crime in question, and then used
the precedent to impose the death penalty
without really undertaking any individualised
sentencing. Similar cases were also used as
the basis to dismiss mitigation or individual
mitigating factors in a case. Therefore, the
‘similar cases’ precedential framework emerged
almost as an alternative to the individualised
exercise of sentencing. Rather than weighing
aggravating and mitigating circumstances in
a case towards deciding the outcome in that
context, similarity was invoked to replicate
the sentence or dismiss mitigating factors

from the precedent.

It is important to iterate at this point that
the use of the ‘similar cases’ framework is not
unique to trial courts, but is something often
invoked in Supreme Court judgments in death
sentence cases when confirming or commuting
death sentences.

The data from the three states revealed that
the basis of similarity was overwhelmingly
founded on the circumstances of the crime.
It was based on an individual or a group
of circumstances of the crime, including
similarity based on something as ambiguous
as collective conscience and brutality of the
crime. The specific circumstances of the crime
across the three states that the similarity was
based on can be broadly categorised into: (i)
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the nature of the crime, (ii) the relationship
between the accused and the victim(s), (iii)
the number of victims, (iv) the nature of
evidence, (v) the nature of the victim, (vi)
the manner of commission of the crime,
including the nature of weapons, (vii) motive,
(viii) provocation and (ix) role of the accused
in cases involving multiple accused persons.
The only circumstance of the convict on the
basis of which similarity was established to use
precedents was the age of the accused.

Most cases across states saw trial courts using
more than one basis of similarity while using
precedents. However, it is difficult to ascertain
the exact role qualitatively played by a similar
case in determining the sentence. While in
some cases it appears to be the only aspect
determinative of the outcome, in some others
it is difficult to make such a claim.

Similar cases, similar outcomes

This section discusses in detail the trial courts’
reliance on ‘similar’ precedents to replicate the
sentence. Similarity was invoked mainly on the
basis of circumstances of the crime. For

instance, a trial court hearing a rape and murder
case would rely on a precedent involving a
‘similar’ crime to impose the same sentence.

Machhi Singh laid down five instances when the
collective conscience is so shocked that the
community willexpect personsinjudicial power
to impose the death sentence. These include:
(i) the manner of commission of the crime; (ii)
the motive for commission of the crime; and
(iii) the anti-social or socially abhorrent nature
of the crime; (iv) the magnitude of the crime;
(v) the personality of the victim of the murder.
Each category also lists various instances as
examples. These five categories focus merely
on aggravation. We found trial courts regularly
relying on these categories to impose the death
sentence, which sometimes took the form
of literal adherence.”® While this was a very
rare phenomenon in Delhi and Maharashtra,
it was frequent in Madhya Pradesh. By literal
adherence, we mean that similarity was drawn
between the case before the court and Machhi
Singh’s five categories. Using the circumstances
of the crime, compliance with either all or one
of the categories was shown to impose the
death sentence.

In Madhya Pradesh and Delhi, the nature of
brutality was a basis for identifying a similar
case for comparison. The ambiguity of the basis/
ground of comparison allowed space for the
court to use any case to further its argument,
since every case eligible for death sentence
could in some way be described as ‘brutal’.
However, we saw that trial courts were relying
only on a few cases while discussing brutality
and in such a scenario, it becomes difficult
to understand how trial courts chose to rely
on these particular cases. In Delhi, Devender

Pal Singh'®* was cited in at least 6 cases'”’

as a
similar case on the grounds of brutality. 3 out

of these 6 cases involved murder simpliciter.
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The remaining 3 cases involved the rape and
murder of a minor, the offence of kidnapping,
murder and a terror offence. It is evident that
the offences in these cases were very different
from each other, making us wonder about the
basis for reliance on Devender, a case involving
a terror offence.

In cases of rape and murder of a minor, the
fact that it was a case of rape and murder of a
minor was itself a popular basis of establishing
similarity. This was most frequent in Madhya
Pradesh because it had the most number of
cases concerning the rape and murder of
minor girls. Across the three states, Rajendra
Prahladrao Wasnik,'** Kamta Tiwari,'® Laxman
Naik,'** and Molai'” were the most popular
similar cases in this category. In all these
cases, the Supreme Court affirmed the death
sentence based on aggravating circumstances
because, according to the court, mitigating
circumstances did not exist. It is problematic if
sentencing courts in a case of rape and murder
of a minor rely on these ‘similar’ cases to
impose the death sentence because this takes
away the possibility of considering mitigating
circumstances, which might very well be
present in the case, along with the aggravating
ones when deciding the sentence.

In Maharashtra, the trial courts in 6 cases'®®
used the word ‘identical’ for similar cases
when relying on them to decide the outcome.
In State v. Victhal Tukaram Atugade,'®® the trial
judge relied on Rajendra Prahladrao Wasnik'"°
and Md. Mannan @Abdul Mannan."" Wasnik
was cited as a similar case by the prosecution
where death sentence was imposed. Similarity
was found on the fact that the case at hand
and the cited cases involved a victim girl,
seven years of age, who the accused had raped
and murdered in a brutal manner. These
two cases were used to conclude that Vitthal

deserved the death sentence. The trial judge in
view of the observations of the Hon’ble Apex
Court in Rajendra Pralhadrao Wasnik v. State
of Maharashtra and in Md. Mannan @ Abdul
Mannan v. State of Bihar, held that “facts of the
present case and facts of the above referred
authorities are identical and in view of
observations of Hon’ble Apex Court in above
referred authorities, I have no hesitation to
hold that present case falls within the category
of rarest of rare case.””*In Anil alias Raju Namdeo
Patil,'” the prosecution cited Henry West Muller
Roberts v. State of Assam'* and in Anil Jagannath
Pawar, the prosecution cited Saibanna v. State
of Karnataka,"” while asking for the death
sentence during sentencing arguments. The
trial judges in both these cases observed that
the cited cases were identical to the case at
hand. However, the trial court judgments in
both these cases did not say anything beyond
this for us to certainly know how much of a
role it played in sentence determination.

Similar cases, similar treatment of
mitigation

Similar cases were also used by trial courts to
dismiss mitigation as a whole or to dismiss
individual mitigating factors.”® While a

dismissal of mitigation or mitigating
circumstances in similar cases that were cited
by trial courts could have been a result of an
individualised sentencing exercise, to rely on
these cases to dismiss mitigation in the case at
hand necessarily pulls away from individualised
sentencing. In Prakash Vinayak Rao Shingnapure
v. State of Maharashtra,"”” the trial judge relied on
State  of

Maharashtra”® as a similar case to dismiss the

Ajitsingh  Harnamsingh ~ Gujral .

possibility of reformation and rehabilitation of
the accused. The similarity was drawn on the
basis of the relationship between the accused
and victims. In both cases, the accused had
killed his own family. Uma Shankar Pandey v.
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State of Madhya Pradesh'® was relied on as a
similar case by the trial court in Mohd. Shafique
v. State of Madhya Pradesh'™° to dismiss mitigation
as a whole. The basis of similarity was that in
both cases the accused had killed family

members while they were asleep.

The age of the accused was the only
circumstance of the accused [and not of crime]
that was used to invoke similarity across the
three states, but was limited to the dismissal of
mitigating factors raised or present in the case.
In Ram Singh v. State of NCT of Delhi,”®' the trial
court relied on Kasab,'"®* Acbir,”® Vikram Singh,'®*
Shivu,'® Jai Kumar,"®¢ and Dhananjoy®” as similar
cases on the basis that the accused were young
in all these cases, as in the present case. The fact
that young accused persons were sentenced to
death in these cases was then used to dismiss
young age as a mitigating factor for all the
accused persons in Ram Singh. Similarly, in
Padmnath v. State of MP,”®® the fact that the
accused was around 18 years was used as a basis
for comparison with Lokpal Singh v. State of
Madhya Pradesh.”® In Lokpal Singh, the accused,
of 18 years, was sentenced to death. The trial
judge relying on this case dismissed young age.
It is pertinent to mention here that three
accused persons in this case were sentenced to
death. While two accused persons were of a
young age, of around 18 years, the third accused
person was 52 years old. However, there was no
discussion on other mitigating factors or a
discussion specific to each accused person. It
was limited to the dismissal of young age by
citing Lokpal Singh.

In the previous section, we have discussed the
problematic use of the ‘similar cases’ framework

by trial courts and the Supreme Court in death
sentence cases. Besides being a questionable
approach to individualised sentencing in death
sentence cases, the ‘similar cases’ framework
points to alarger problem that plagues the death
penalty sentencing discourse in India. The use
of the framework is rooted in the underlying
principle that similar cases must receive similar
treatment. It seems to apply with as much force
at the post conviction/sentencing stage as at
the substantive law stage.”® The framework is
also supported by most academic writing on

191

death penalty sentencing and the Supreme

own discussion on arbitrariness
2

Court’s
in death penalty sentencing.” Dominant
literature on the subject captures the problem
of arbitrariness by focusing on unequal
outcomes in similar cases, and attributes it to
the inconsistent application of the Bachan Singh
sentencing framework. Ascribing infirmities to
the Bachan Singh framework itself is very rare,"
and there has not been sufficient discussion on
the source of arbitrariness being within Bachan
Singhitself. Trial courts, too, have invoked cases
with similar crimes where the death sentence
was imposed, and used those to justify the
imposition of death in the cases before them.
While this can be seen as one way of responding
to the dominant discourse on arbitrainess
in death penalty sentencing, by focusing on
divergent outcomes in similar cases, we argue
that such reliance leads to a new set of concerns
vis-a-vis precedent in capital sentencing.

The
‘application’ of the Bachan Singh framework has

argument concerning inconsistent
been the focus of most literature highlighting
arbitrariness in death penalty sentencing in
India. However, even within the inconsistent
‘application’ line of argument, the nature
and source of the inconsistencies have been
articulated differently. The 262nd Law

Commission Report on the Death Penalty
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(2015) draws from existing literature to
discuss different strands of the inconsistent
‘application’ argument.

Similar crime, different punishment

In 1998, Dr. S. Muralidhar™ highlighted
arbitrariness in sentencing by examining
various Supreme Court cases, to argue that
there were several instances where a similar
crime had not invited the same punishment.
He used Harbans Singh v. State of Uttar Pradesh
to highlight an instance where the appeals of
three accused arising from the same crime
resulted in different outcomes before three
different benches of the Supreme Court. One
accused was convicted, sentenced to death and
subsequently executed. The death sentence
of another accused was commuted by the
Supreme Court, while the criminal appeal of
the third accused was dismissed, the mercy
plea was rejected by the President, and the
death sentence was subsequently commuted by
the Supreme Court under Article 32. Further,
Dr. Muralidhar compared different cases with
similar crimes and the same number of victims
to demonstrate the different outcomes in those
cases. For example, he compared the decisions
in four separate cases - Om Prakash,' Shivram,"°
Bhoora"” and Nirmal Singh'® to illustrate his
point. Dr. Muralidhar highlighted the nature
of the crime and the number of victims in each
of these cases, inviting our attention to the
different outcomes in these cases. His concern
(in that section of his article) seemed to be that
the court reached different outcomes in what
he considered to be similar cases, where the
similarity was drawn from the nature of the
crime and the number of victims.

In Om Prakash, seven persons were murdered,
but mitigating factors like young age, the lack
of criminal antecedents and the possibility of
reform were considered to commute the death

sentence. However, in Shivram five persons
were murdered, but the death sentence was
confirmed despite young age and lack of
criminal antecedents, among others, being
argued as mitigating factors. However, the
court was of the view that the aggravating
factors in the case outweighed the mitigating
ones. Therefore, one of the ways arbitrariness
was shown was through similar cases (with
similarity based on the facts of the crime)
ending up with different outcomes.

Inconsistent treatment of sentencing
factors

Besides highlighting ‘similar cases’ resulting in
different outcomes, Dr. S. Muralidhar also
highlighted the arbitrariness in the weight
attached to mitigating factors and used the
decisions in Major RS Budhwar'®® and Shankar**°
to illustrate his argument. In Major RS Budhwar
v. Union of India, two murders by subordinate
army personnel on the orders of superior
officers were not seen as warranting the death
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sentence. The court pointed out that the
accused had acted under dictation, surrendered
within two days of the commission of the
offence and spoken the truth in the form of
confessions that helped bring superiors to
book. However in Shankarv. State of Tamil Nadu,
the confessions by the accused that led to the
solving of the crime, did not help mitigate the
deathsentence awarded to them. Itisimportant
to note here that confessions was not argued as
a mitigating factor by the defence lawyers in
any of these cases.

In 2008, Lethal Lotrery* drew attention to the
inconsistencies in attitudes towards a number of
factors that have affected death penalty
sentencing. Age was one such factor that the
report examined. Supreme Court cases were
cited to bring out the inconsistency in the
treatment of young age. One strand of cases
concerns the imposition of the death sentence,
despite the accused being young, with the
observation that ‘well-established law’ is clear
that age would not come into consideration,***
and the other strand was where death sentences
were commuted with the observation that young
offenders should not be sentenced to death*®.

The decisions of the Supreme Court in Aloke
Nath Dutta,*** Santosh Bariyar,*” and Shankar
Khade*® also highlighted similar concerns
with sentencing factors receiving inconsistent
treatment. Bariyar®® and Khade*® closely
examine sentencing trends in cases involving
the rape and murder of minors to highlight
the inconsistency in their treatment of
neither aggravating or mitigating factors. For
instance, Justice Madan Lokur’s judgment in
Khade discusses the treatment of young age
of the accused in cases of rape and murder
of minors.””® The judgment takes the view
that young age was not considered to be a

210

sufficient mitigating factor®® in Dhananjoy

Chatterjee™™ (27 years), Jai Kumar™* (22
years) and Shivu & anr.”® (20 and 22 years
respectively). The judgment in Khade then

4 also

goes on to cite another set of cases,”
involving the rape and murder of minors,
where young age was used as a mitigating
factor to commute the death sentences, such
as in Amit v. State of Maharashtra,” and Amit v.
State of Urtar Pradesh.”® The judgment in Khade
also examined the treatment of ‘probability of
reformation or rehabilitation’ as a mitigating

27 where,

factor. It cites one line of cases
without any expert evidence that includes Jai
Kumar,*® B.A. Umesh,*® and Mohd. Mannan,**°
the ‘probability of reformation’ is ruled out
despite no expert evidence being adduced
to establish that. However, the lack of such
expert evidence is used to commute the death
sentences in Nirmal Singh,” Mohd. Chaman,***
Raju,”” Bantu,”* Surendra Pal Shivbalakpal,*

Rahul®* and Amit v. State of Uttar Pradesh.*”’

Therefore, it is the inconsistent use of individual
factors across cases, and the inconsistent attitudes
towards the same factors in different cases by
different benches, which has been articulated as
the inconsistent application of Bachan Singh
framework by the literature in this section.

Varied interpretation of the Bachan Singh
framework

The
attributed the inconsistency of factors used

Supreme Court in Bariyar further
for commutation and confirmation of death
sentences (discussed in the previous section) to
the varied interpretations of the Bachan Singh
framework.”® Supreme Court judgments in the
last decade have expressed the concern that
the Bachan Singh framework has been subject
to multiple meanings by different benches
and that there has been no discernable and
principled basis on which people have been

sentenced to death.??

45 = Role of Precedents in Death Penalty Sentencing in Trial Courts



Unequal outcome as the manifestation of
arbitrariness in sentencing

Most literature on the issues in this chapter
identifiestheinconsistentapplicationofthe Bachan
Singh framework as the source of arbitrariness
in death penalty sentencing. Invariably much
of the literature focuses on demonstrating
arbitrariness by focusing eventually on the
outcome. The Supreme Court’s understanding
of the arbitrariness problem is epitomised by
the judgment in Shraddananda that “on the one
hand there appears a small band of cases in which
the murder convict is sent to the gallows on
confirmation of his death penalty by this Court
and on the other hand there is a much wider
area of cases in which the offender committing
murder of a similar or a far more revolting kind
is spared his life due to lack of consistency by
the Court in giving punishments or worse the
offender is allowed to slip away unpunished on
account of the deficiencies in the criminal justice
system”. Similarly, the Supreme Court in Bariyar
demonstrated arbitrariness by listing cases where
the death penalty had been affirmed, and where it
had been commuted, to show the inconsistency of
factors attributing it to the varied interpretation
of the Bachan Singh framework.

Outcome as the manifestation of arbitrariness
is the most tangible way of showing it, given the
special nature of death penalty as a punishment.
Building on a similar understanding, the
Supreme Court in Bariyar offered a solution to

repel objections of arbitrariness°

in sentencing.
Deriving from the mandate of precedent
based sentencing envisaged in Bachan Singh,”!
it suggested a comparative analysis of the case
before it with other purportedly similar cases

to make the sentencing process equal. This was

also reiterated by the Law Commission of India
in its 262™ Report on the Death Penalty.”
By comparative analysis, the court meant
an identification of a pool of equivalently
circumstanced capital defendants. The purpose
of such comparison was not to take away from
the discretion available to courts, but to bring in
consistency in identification of various relevant
circumstances. This compelled careful scrutiny
of mitigating and aggravating circumstances,
and then factored in a process by which
aggravating and mitigating circumstances,
appearing from the pool of comparable cases,
could be compared. The court acknowledged
that the weight which is accorded by the
court to particular aggravating and mitigating
circumstances may vary from case to case in
the name of individualised sentencing, but, at
the same time, reasons for apportionment of
weights shall be forthcoming. Such an exercise
according to the court would meet fairness and
the equal protection clause ingrained in Article
14, as it would address the questions relating
to fair distribution of punishment amongst
similarly situated convicts. The court also
shared Sharaddananda’s® sense of disquiet and
agreed with it that a capital sentencing system,
which results in differential treatment of
similarly situated convicts, effectively classifies
similar convicts differently with respect to their
life under Article 21.

Theunderstandingoffairnessasfair distribution
amongst like offenders is derived from the
principle that like cases should be treated alike.
However, this understanding often obscures
the key question of what factors make cases
relevantly alike. For instance, Bariyar uses the
phrase ‘similarly situated convicts’ and ‘equally
circumstanced capital defendants’ for a pool
of comparable cases. The phrases by itself do
nothing to offer clarity. Shraddananda, from
which Bariyar extensively quotes, refers to
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similarity in the context of “murder of a similar
or far more revolting kind”. Therefore, while
Bariyar suggests a similarity based on offender,
Shraddananda’s ~ similarity is
in brutality of the offence. This leads to the
functional problem of identifying a pool of

foregrounded

comparable cases. It is not clear whether such
similarity is to be based on the circumstances
of the accused or on the circumstances of the
crime.”* Even if it were to be Bariyar’s pool of
similarly situated convicts, thereisnoindication
in the judgment how such identification is
to be made. If attempted, such identification
would be extremely difficult given the scant
nature of information about the accused
that is available to the sentencing courts, as
evident from our findings. Such identification
is also problematic theoretically, since the
number of factors that could conceivably be
compared is practically endless.””” Therefore, a
comparison with the ‘pool of comparable cases’,
based on any metric to identify aggravating
and mitigating factors, would necessarily
take away from the individualised nature of
sentencing. An individualised exercise would
require the identification of aggravating and
mitigating factors with liberal and expansive
construction”® to mitigating circumstances in
the context of an individual case. Borrowing
from and comparison with circumstances
from ‘similar’ cases precludes the possibility of
identifying and considering mitigating factors
that might be exclusive to that particular case.
Such predetermined categories would lead
to standardisation of the sentencing process,
which Bachan Singh categorically warned
against while emphasising on the importance

of individualised nature of sentencing.””’

Comparison with a pool of comparable cases
while sentencing, as suggested by Bariyar,
promotes distributive justice by bringing
equality in sentencing. According to the court

in Bariyar, one can never determine whether
one has received one’s fair share except
by comparison with that which has been
allocated to others. Thus, it is an equality of
outcome for similar cases that, in the court’s
understanding, qualifies as sentencing equality.
Though the court clarified that the mandate of
equality is applicable to the sentencing process
rather than the outcome, an outcome-based
equality ignores process-based considerations.
A focus on equality outcomes can limit the
consideration of intent, motive and the
offender’s characteristics. If all punishments
were perfectly individualised for all offenders,
then no offender would be punished unequally.
Equality does not mean sameness; the term
more commonly refers to the consistent
application of a comprehensible principle,
or a mix of principles, to different cases.”®
Therefore, the focus on equality in sentencing
should be more on inputs and processes rather
than on outcomes.

The aim in this chapter has been to highlight
the nature of reliance on precedents made
by trial courts in death penalty sentencing.
The focus is specifically on the problematic
use of precedents to decide the quantum of
punishment by giving a go by to the exercise
of individualised sentencing. It is, however,
important to reiterate that this practice is not
unique to trial courts but is something that has
been picked up from the Supreme Court. Such
approach to death penalty sentencing is further
connected to the outcome-based understanding
of equality at sentencing.

While equality of outcome is appealing as a
metric of fairness, this approach privileges a
few values over all others. It turns the criminal
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justice system largely into a deterrence and
incapacitation driven equation, leaving little
room for reformation and just-deserts. Such
an approach sits uncomfortably with the
capital sentencing framework as originally
developed by Bachan Singh, in which offender
characteristics (the circumstances of the
criminal) are equally important component to
the circumstances of crime. Drawing similarity
based on the circumstances of the crime and
replicating outcomes of similar cases take
away the possibility of considering offender
characteristics unique to each individual
convict. Bachan Singh held that the death
penalty can only be where the alternative of life
imprisonment is unquestionably foreclosed.
To foreclose such a possibility, reformation
necessarily has to be considered, which
again means taking offender characteristics
into account. An outcome-based approach
to address the problem of inequality and

arbitrariness in sentencing does not take into
consideration the circumstances of the convict
and focuses only on establishing similarity and
replicating outcome of a similar case. Thus, it
leads to the standardisation of sentences that
Bachan Singh categorically warned against and
saw as contrary to individualised justice.””

The focus of sentencing equality has to be on
processes and not on outcomes. Within the
current sentencing framework in death penalty
cases, this would mean equality in terms of
compliance with all steps of the sentencing
framework developed in Bachan Singh. Further,
within each step, there has to be equality in
the extent of such compliance, to ensure that
it matches the standards envisaged in Bachan
Singh. We acknowledge that ensuring quality
compliance with each stepis a challenge because
of the existing conflicting interpretations of the
sentencing framework, discussed extensively in
Chapter I. The gaps and limitations identified
in the framework developed by Bachan Singh in
Chapter I need to be bridged as a first step in
moving towards fostering equality of processes
at sentencing.
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CHAPTER 4

The 215 trial court judgments invoked a
variety of penological justifications while
imposing the death penalty. In the absence of
sentencing guidelines in India, judges deciding
appropriate punishment rely on prior judicial
pronouncements and legislative enactments, to
determine penological goals during sentencing.
This is especially true of capital sentencing
in India, where a constitution bench of the
Supreme Court, through Bachan Singh, 1aid down
a sentencing framework for subsequent courts
deciding between life imprisonment and the
death penalty, premised on certain penological
goals. The court in Bachan Singh, for its own part,
sought guidance on legislative intent through
the amendments to the CrPC, which made life
imprisonment the norm, and death penalty the
exception. This, for the court, was indicative of
the legislative will to do away with retribution,

understood as vengeance, as a legitimate

sentencing goal. However, judgments on
death penalty sentencing in India demonstrate
a vast variation in sentencing motivations
of judges and the impact it has on quantum
of punishment. An analysis of penological
justifications invoked in trial court judgments
raises a range of concerns, including their use
without any justification whatsoever, inaccurate
understandings of penological theories and a
complete lack of clarity on sentencing goals
being pursued. This chapter focuses on these
issues, while highlighting the problems with the
Supreme Court’s jurisprudence on sentencing

goals in capital sentencing.

This chapter begins with a brief overview of
the theoretical foundations of different
penological justifications that are often relied
upon while decidingbetween life imprisonment
and the death penalty. Following this, the
chapter traces the manner in which the
Supreme Court of India has invoked these
justifications while confirming death sentences,
beginning with the majority opinion in Bachan
Singh. The next section of the chapter focuses
on the major implications of the Supreme
Court’s use of penological justifications in
capital cases. The first of these, as the chapter
notes, is that sentencing judges often fail to
adhere to theoretical underpinnings of
different

invoking them in individual sentencing

penological justifications, while
decisions. Secondly, there is very little clarity
on what material sentencing judges are
examining to guide them on pursuing certain
penological goals over others, especially since
many of them go against the very grain of
Bachan Singh. This in turn, leads to a situation
where each individual judge invokes and
applies penological goals, according to their
personal predilection. These implications are
then linked to the broader problem of a lack of
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clarity on sentencing goals generally, which is
particularly exacerbated in capital cases. This
chapter also raises concerns regarding the roles
of different stakeholders in deciding and
prioritising sentencing goals, and challenges
the normative assumption that judges should
have wide discretion in choosing penological
goals during (death penalty) sentencing.

In its jurisprudence around capital sentencing,
Indian courts have invoked a variety of
penological goals, to justify the imposition of
the death penalty. While the details about the
manner in which courts have dealt with
sentencing goals are discussed subsequently,
this section touches upon the theoretical
foundations of the different kinds of penological
justifications. It also discusses challenges
confronting judges in applying these sentencing
goals, both individually and collectively, while
deciding outcomes. The aim in this section is
to underscore the significant features of these
justifications, and to subsequently contrast
their application by courts, thus highlighting
how courts completely disregard the theoretical
underpinnings of punishment theories, even
while applying them in individual cases.

The two categories of penological justifications,
discussed here, can be broadly grouped into
retributive and utilitarian theories. A brief
discussion on these theories below is followed
by a detailed description of how they have been
used by courts.

Retributive Justifications

Retributive justifications seek to punish

offenders for the harm caused by the crime

they committed. They are deontological,
judge actions based on notions of moral duty,
and justify punishment as a means of righting
moral wrongs of criminal behaviour. There are
two approaches to retributive justifications for
punishment - lex talionis and just deserts.

+ Retribution understood as vengeance, or lex
talionis, emphasises on inflicting punishment
equal to the pain and suffering caused by the
crime. This theory, mandates causing exactly
the same amount of harm, in degree and kind,
to the offender, as was caused to the victim,
and is captured by the phrase, 'an eye for an
eye'.**® Modern criminal justice systems often
consider lex talionis an outdated concept,
mostly for reasons of its inapplicability to
all situations, especially in cases where the
exact amount of harm caused by the offence
cannot be assessed. Moreover, the theory also
stumbles upon questions of why offenders

deserve punishment in the first place.”*

« Retribution understood as just deserts is based
on the principle of proportionality and seeks
to inflict only that amount of punishment
that the offender deserves. This deservedness
of the offender is measured through factors
of the crime such as heinousness and
harm caused to the victim, as well as the
circumstances of the offender, such as age,
prior criminal record, relationship with the
victim, etc.”** A huge challenge in applying
retributive theory to sentencing practice
is the difficulty in determining the precise
amount of punishment that is deserved by the
offender, which is to be specifically tailored
by accounting for the offender’s individual
circumstances. Despite limitations, the

theory of just deserts, or proportionality, has

great appeal in criminal justice systems, and
serves as a commonly cited justification for

punishment generally.
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Utilitarian Justifications

Utilitarian justifications of punishment are
non-retributive, and don’t seek to punish the
offender for the sake of extracting vengeance
for harm caused to the victim and the society.
Rather, the underlying philosophy of all such
justifications is to derive some greater good from
the punishment itself. The most commonly
used utilitarian justifications are as follows:

Deterrence

The deterrent theory of punishment seeks
to prevent further crime by deterring
potential offenders, including the offenders
themselves, from reoffending.*¥ While one
line of disagreement on the deterrent theory
is the inability to determine if criminal law
and punishment have any deterrent impact,
the other and more intense disagreement is
whether an additional quantum of punishment
can lead to a measurable decrease in the crime
concerned.***Inthe contextofthedeath penalty,
therefore, the question to ask concerning
deterrence is not whether the death penalty
has a deterrent effect, but if it has a greater
deterrent impact than life imprisonment.
Studies on deterrence, however, have provided
no conclusive evidence of the deterrent impact
of harsh criminal punishment in general, and

the death penalty in particular.?*

Criminologists often provide two responses to
highlight the weakness of the deterrent theory
of punishment - the rationality fallacy and
the knowledge fallacy. While the knowledge
fallacy questions the assumption that offenders
are aware of the quantum of punishment while
committing crimes, the rationality fallacy
notes that offenders are not always rational
decision makers at the time of committing the
crime, and act under a range of emotions such
as guilt, anger, shame, fear, or helplessness, or
their behaviour was influenced by a spectrum
of mental health concerns (even if not touching

upon the insanity defence).**

Despite these limitations, sentencing courts
and criminal justice systems continue to rely
on deterrence while imposing punishments.
One way to balance this reliance, in a way
that does not override concerns about the
limitations theory, is by adopting Immanuel
Kant’s approach to punishment.”*’ According
to Kant, ‘[Punishment by government for
crime] can never be administered merely as
a means for promoting another good, either
with regard to the criminal himself or to civil
society, but must in all cases be imposed only
because the individual on whom it is inflicted
has committed the crime.”®*® This means that
invoking deterrence would be appropriate when
combined with other non-utilitarian sentencing
goals, especially proportionality. This would
mitigate the doubts about the utilitarian effects
of deterrence, by ensuring that offenders are
punished not only for utilitarian purposes, but
also in a manner and quantum proportionate to
their own culpability.

Incapacitation

The theory of incapacitation, which seeks
to prevent crime, by removing them from
the society either by way of imprisonment
or execution, is often argued to be one of the
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most certain and tangible goals of punishment
within the criminal justice system.”’ Yet, the
doubts as to the effectiveness of this sentencing
theory arise in the context of determining the
exact quantum of punishment that would be
necessary for protecting the society, while
simultaneously not over-punishing or under-
punishing the offender. These concerns are
relevant, taking into consideration the realities
of the criminal justice system, such as limited
capacities of prisons and cost of imprisonment.
Thus, while imprisoning every criminal for
long periods of time, or executing every person
convicted of a death-eligible offence, might
appear to be a logical extension of the theory
of incapacitation, it comes into conflict with
other realities of criminal justice system,
especially the cost of prison-expansion and
imprisonment. Empirical legal work on this
issue has suggested that while prison-expansion
might have an initial incapacitative effect, the
extra prison capacity might cost more than
the social cost of crimes prevented, because
substantial diminishing returns are likely to set
in after the prison-expansion actually begins.?°

Reformation and Rehabilitation

The theory of reformation is based on the
assumption that all offenders are capable of
reformation, and they can lead regular lives
once detached from the situations that led
them to offend in the first place.”" As theories
of punishment, reformation and rehabilitation
seem almost oxymoronic. Yet, their relevance
cannot be undermined, because unless every
offender is to be executed or locked away for
life, justice delivery systems will want them to
be returned to the society as contributing
members. In the context of the death penalty,
executing a person who might be capable of
reformation would appear disproportionate,
and almost unecessary. The challenge with
practically implementing reformation and

rehabilitation in sentencing offenders is often
centered around the fact that it is almost
impossible to determine in the present. Even
risk-assessment tests, which try to determine
the probability of reformation, are
commentaries upon a likely outcome, or a
number of outcomes, making them not decisive

of the question of reformation of an individual.

The Supreme Court in Bachan Singh invoked
penological goals in both upholding the
constitutionality of the death penalty and
providing guidance to future sentencing
courts to choose between life imprisonment
and the death penalty. For the majority, one
of the strongest reasons for upholding the
constitutionality of the death penalty was that
it did not believe that the punishment was
bereft of any philosophical penal justification,
particularly deterrence and just deserts. The

judgment cited Supreme Court precedents,**

research studies/reports™”

and philosophical
material,”* to demonstrate the recognition
of deterrence as a valid objective along with
the deterrent value of the death penalty.
Dismissing the argument that there are no
definite statistics as to the death penalty being
a sufficient deterrent, the court observed,
“statistics as to how many potential murderers
were deterred from committing murders,
but for the existence of capital punishment,
are difficult, if not impossible to collect”.?
Invoking retributive value of the death penalty,
the court noted that retribution, as a means for
expressing the society’s reprobation was not a
totally outmoded concept, as it was not driven
by ‘vindictiveness’ or the 'instinct of the man of

the jungle', but rather, with the measurement
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of deserts.”® The court made it evident that
it was not giving its approval for retribution
as vengeance but was going for the broader
concept of ‘retributive justice’.”’

In laying down a sentencing framework for
subsequent courts to follow, the majority
highlighted  the

punishment, as well as reformation, in deciding

role of proportionate
appropriate punishment. The majority required
sentencing courts, deciding between life
imprisonment and the death penalty, to look
at aggravating and mitigating circumstances
of the offence as well as the offender, to
determine culpability. Reformation also played
an important role in the majority’s framework,
as the death penalty could only be imposed in
cases where the accused could be proved to be
beyond reformation.

According to  Bachan Singh, therefore,
different penological justifications play a role
in determining the question of appropriate
punishment. However, the most significant
factor within this framework is played by the
culpability of the accused, which, in turn, is
linked to proportionality. Further, this must be
answered along with questions regarding the
probability of reformation of the accused. Other
utilitarian justifications become relevant only
in conjunction with, and not in exclusion of,
these justifications. The theory of retribution
as vengeance, or lex talionis, however, takes
a backseat in the Bachan Singh framework,
dismissed as the ‘outmoded instinct of the man

of the jungle’.

After Bachan Singh, Machhi Singh expanded the
sentencingframework developedin Bachan Singh
and brought in ‘collective conscience’ as one of
the elements to be considered while deciding
the quantum of punishment.”® According to
Machhi Singh, when a member of the society
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violates the idea of mutual protection by killing
another member, the society may withdraw its
protection and require the holders of judicial
power to inflict the death penalty.”® Such a
formulation, based on collective conscience,
gives way for public opinion to be brought in
during capital sentencing. This, in turn, made
way for retribution, understood as vengeance,
or lex talionis, to take prominence in capital
sentencing in India - a factor categorically
rejected by Bachan Singh.

Post-Machhi, the Supreme Court, in several
judgments on the death penalty, often invoked
different penological justifications, adding
to the discourse on sentencing goals, while
confirming death sentences. In Dhananjoy
Chatterjee v. State of West Bengal,*° the court
ruled that appropriate punishment enabled
courts to respond to society’s cry for justice.
Subsequently, several courts have used ‘society’s
cry for justice’ as a valid reason to impose the
death penalty.” This concept of responding
to society’s cry for justice, does not fit into
the just deserts model of punishment based on
culpability, but is rather hinged on retribution,
understood as lex talionis. This is because this
penological justification displays complete
disregard for individual circumstances of the
offender. In Dhananjoy, the court observed that
there were no mitigating circumstances in the
case, though the counsel for defence had raised
arguments around young age. Further, the court
also did not discuss why the question of life
imprisonment was unquestionably foreclosed,
thereby raising doubt on whether death was
really the most appropriate punishment in
this case. In Ravji v. State of Rajasthan,”* the
Supreme court not only invoked ‘society’s cry
for justice’ while imposing the death sentence,
but also went a step ahead and stated that the
circumstances of the criminal are not germane
considerations while imposing punishment.**®
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Through the introduction of elements like
‘collective conscience’ and ‘society’s cry for
justice’ in deciding individual capital cases,
the focus of sentencing shifted from deserts or
deservedness of the offender to retaliation for
crime committed, preventing future crimes,
protection of society, and sending a message
to society, which were not envisaged by Bachan
Singh. Invoking these justifications, therefore,
gave way to the imposition of the death
penalty without considering or even discussing
mitigating factors in favour of the accused.

Another commonly cited justification for
confirming death sentences by the Supreme
Court is deterrence. Supreme Court judgments
have often

imposed the death penalty

while highlighting the importance of strict

punishments in order to create fear of the law
and prevent commission of crimes. For instance,
citing reasons such as the “need to impose
such maximum punishment under the law as a
measure of social necessity which may work as
a deterrent to the other potential offenders,***
the language deterrence must speak in that it
may be conscious reminder to the society and
undue sympathy would be harmful to the cause
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of justice”* and “an inadequate sentence would

fail to produce a deterrent effect on the society

at large and similar others”,*®

the Supreme
Court has imposed the death penalty in several
cases. The thrust of these judgments is the
need to impose severe punishments generally,
so that people fear the law and do not commit
crimes. In some other cases, the Supreme Court
has also mentioned deterrence, stating that it is
a valid penological goal and therefore relevant

to the sentence.?’

The above discussion draws attention to the
large variety of penological justifications
that the Supreme Court has invoked while
confirming death sentences. The judgments
suggest that the Supreme Court has relied
on different penological theories, some even
in stark contrast to precedent laid down in
Bachan Singh, and used them to justify the
imposition of the death penalty. Resultantly,
the jurisprudence on sentencing goals vis-
a-vis capital sentencing is fraught with
contradictions and confusion, and does not
present a clear path for subsequent sentencing
courts to follow. This section discusses different
implications of this phenomenon, arising out
of the broader problem of a lack of clarity on
sentencing goals.

Dilution of Bachan Singh’s principle

Bachan Singh’s sentencing framework required
subsequent sentencing courts to take into
account penological justifications relevant to
the accused, which determine individual desert
on the basis of aggravating and mitigating
factors and the probability of reformation.
However, subsequent judgments, focusing
on deterring future offenders and accounting
for broader penological goals while deciding
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individual capital cases, have taken away from
Bachan Singh’s formulation, which intended
to focus on the severity of the crime as well
as the circumstances of the accused. Further,
by imposing death sentences citing criminal
justice policy goals, the Supreme Court has
effectively substituted the original capital
sentencing framework developed in Bachan
Singh with these justifications, and made it
possible to impose a death sentence on the basis
of broader penological goals, without adhering
to the framework at all.**® By not going into the
question of suitability of life imprisonment in
such cases, the court has further strayed away
from Bachan Singh’s formulation. For subsequent
sentencing courts that seek to impose the death
penalty under the Bachan Singh framework,
culpability is one of the most important aspects
that needs to be considered in deciding between
life imprisonment and the death penalty.
With heavy consideration of factors such as
satisfying ‘society’s cry for justice’, deterring
future potential offenders from committing
crimes, and so on, these judgments have
undermined culpability and drifted away from
individualised sentencing prescribed by Bachan
Singh. Moreover, superficial engagement with
mitigating circumstances of the offender by the
courts implies that the only relevant factors are
those related to the offence, thereby making
the outcome completely crime-centric.

The theory of proportionality or just deserts
thus, appears to have taken a backseat in the
process of capital sentencing in India. Only
utilitarian goals gain relevance, allowing the
offender to be used as a means to secure some
social benefit such as crime reduction, leaving
no room for individual desert. Arriving at
the appropriate punishment in an individual
sentencing case requires striking the right
balance between retributive and utilitarian

9

justifications.”®® This is especially true of
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criminal justice systems, like India’s, which do
not have one single goal that must be pursued

20 However,

while imposing punishments.
in several capital confirmation cases, as
discussed above, the Supreme Court has relied
either solely on utilitarian justifications like
deterrence, to send a message to society, or
invoked retribution, understood as lex talionis,

to ‘satisfy the society’s cry for justice’.””!

The morality of using an individual as a means
to secure larger societal benefit has often been
criticised, especially since it might lead to
the imposition of a hugely disproportionate
punishment to send a message to society.””
Essentially, individualised sentencing becomes
irrelevant when other utilitarian factors take
over, because society’s interests then begin
to take precedence over deservedness of the
individual.”” Kant had warned against imposing
any criminal punishment for amerely utilitarian
reason, as solely using such justifications might
go against other fundamental principles of

4

modern penology.”* It is important to note

here that though, according to Kant, utilitarian

Justifications



reasons come into play when an individual
is to be punished for a crime, there are moral
concerns with punishing one individual to
deter others. Besides, unlike colonial times
where most felonies were punishable by
death, modern penological systems are based
on gradation of punishment based on the
culpability of the individual and severity of
the crime.””” Imposing a punishment solely for
sending a message to society, therefore, not
only goes against the Bachan Singh framework,
but also against the foundational questions of
modern penological systems.

Incorrect application of penological
theories and crime-centric approach
Besides straying away from basic principles
of penology, the Supreme Court’s invocation
of penological justifications, such as
proportionality and deterrence, also raises
concerns about the correct understanding and

applicability of the same.

The essence of the theory of proportionality
lies in carving out a suitable individualised
punishment.”’® Relying on the theory of
proportionalityrequiresconsideringaggravating
and mitigating circumstances of both the crime
and the accused to decide the sentence. Most
Supreme Court judgments, which frequently
invoke and dedicate paragraphs discussing the
relevance of proportionality, have arrived at the
death sentence by giving a go-by to mitigating
circumstances, which is an inalienable part of
the theory.

Similarly, the theory of deterrence is premised
on avoiding over-punishing or under-punishing
offenders, so as to correctly achieve the greater

” Moreover,

good of preventing crimes.”
since the actual deterrent impact of criminal
sanctions is doubtful, the theory should only

be invoked in a manner that does justice to

other sentencing goals, instead of merely
giving individuals disproportionately harsh
punishments for a larger consequentialist aim

of preventing crimes.*”®

Such an approach reflects an inadequate and
shallow understanding of the theoretical
underpinnings of penological justifications
that courts seek to apply. The problem with
this, then, is that while courts may give an
impression of imposing the death penalty
only after taking into account different
circumstances of the offence and the offender,
the actual sentence is driven by the nature of
the crime, without due regard to the factors of
the offender. Therefore, the penological theory
of retribution understood as lex talionis finds
application in such cases.

Broader problem concerning lack of
clarity on sentencing goals

Administration of the death penalty in India
is fraught with challenges and confusions
for sentencing courts deciding between life
imprisonment and the death penalty. Supreme
Court judgments, which invoke a variety
of penological justifications without really
prioritisingoneover theother, make the picture
more confusing for lower courts. For its own
part, the Supreme Court faces the challenge
of a lack of guidance from the legislature on
the point of prioritising sentencing goals. This
problem in the context of capital sentencing
stems from the bigger concern about a lack of
clarity regarding underlying penological goals
of the Indian criminal justice system. This
lack of clarity on sentencing goals has assumed
greater proportions in the context of capital
sentencing, given the irreversible nature of
the punishment.

This is a serious issue confronting most criminal
justice systems today, and even jurisdictions
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that follow the model of sentencing guidelines
often stumble on the issue of prioritising one
sentencing goal over another. The Federal
Sentencing Guidelines in the United States
were adopted in a bid to avoid unwarranted
sentencing disparity.””” At the time of their
adoption, the guidelines were presumptive and
departure was allowed under two circumstances
- firstly, when prosecutors filed a motion stating
that the accused provided substantial assistance
during the investigation, and secondly, when
the judge felt that the factors relevant to the
case at hand had not been captured by the
guidelines. The guidelines were made advisory
by the Supreme Court in United States v.
Booker, for violating the constitutional rights
of defendants guaranteed under the Sixth
Amendment.”®® Despite being advisory, these
guidelines have been subject to much criticism,
and one major point of this is that they do not
permit the consideration of race, sex, religion
or individual mitigating circumstances of the
accused, thus prioritising treating equal harms
equally over individualised sentencing.*®
Similarly, in the United Kingdom, where
sentencing decisions are guided by the Criminal
Justice Act, 2003, there is no fixed purpose that
courts need to adhere to while deciding the
appropriate punishment. The five purposes of

sentencing, set out under the said Act, include,
the punishment of offenders, the reduction of
crime (including its reduction by deterrence),
the reform and rehabilitation of offenders,
the protection of the public and the making
of reparation by offenders to persons affected
by their offences.”®* The lack of a hierarchical
order among these different sentencing goals
makes it completely discretionary for the
adjudicating judge to decide which purpose is
relevant to what degree in a particular case.?®
This has led to significant critique for want of

consistent application.?**

However, in India, judges have no guidance,
either from the legislature or from an
independent body such as a sentencing
commission, on the philosophical foundations
of imposing specific punishments for particular
crimes. This enlarges the scope for replacing
systemic values with that of individual judges
who might consider one penological theory
more relevant and applicable than the others.
Mrinal Satish has argued that the lack of
principles and unfettered discretion granted
to courts in their sentencing function leads
to arbitrariness in sentencing outcomes, thus
violating the constitution.”®

Moreover, the lack of clarity on sentencing
goals to be pursued has enabled individual
judges to invoke these theories and use them
as sentencing factors instead, essentially
Bachan  Singh
framework. Instead of arriving at a punishment

substituting them for the

by weighing aggravating and mitigating
factors of the individual case, while pursuing
broad sentencing goals, judges end up using
factors like ‘sending a message to the society’,
‘protecting the society’, and ‘satisfying society’s
cry for justice’, which play a determinative role
in deciding appropriate punishment, trumping
all individual factors of the case.
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While the morality of using an individual to
pursue larger consequentialist aims of sending a
message to society or preventing crimes remains
unclear, such use of penological theories speaks
volumes about the problem with the sentencing
processes in India. When Supreme Court
judges invoke sentencing justifications based
on their own penological philosophies, lower
courts follow suit and tread on similarly murky
grounds while deciding between life and death.
The subsequent section demonstrates how this
confusion has played out in trial courts while
imposing death sentences.

Retribution as Revenge

Trial courts, while discussing appropriate
penological justifications, rarely explicitly
admit that capital punishment is being
imposed to avenge or take revenge for the
crime committed. However, the language in
the judgments emphasises on the brutality
of the offence, helplessness of the victim,
etc. and points towards building a character
of the accused that is akin to a monster or
a demon. This betrays the sentiment of the
court, exposing the underlying justification of
lex ralionis for imposition of the death penalty.
Moreover, in such judgments the punishment
is imposed only on the basis of the brutality of
the crime, without any regard for mitigating
factors of the offender. For instance, in State
of Madhya Pradesh v. Jitendra and anr.,”*® a case
of murder, the court observed that death was
the least punishment they could get, since 'it is
not legal' to put them to death in the manner
in which they Kkilled the victim. Similarly, in
State v. Dilip Bankar,” a case involving the rape
and murder of a minor, the court said that if
there was a punishment greater than the death

penalty, even that would be less, considering
the monstrosity of the crime. In the Staze v.
Raosaheb Ramchandra Thombare,”® a case of
murder where a father killed his children, the
court, in a rare instance, expressly endorsed
lex talionis, noting that tit for tat is permissible
in some cases. There were a total of 14 such
cases from Madhya Pradesh, three from Delhi
and two from Maharashtra. The three cases
from Delhi involved terror offences. This was
interesting because, as has been discussed
in the previous chapters, judgments from
Delhi engage more with discussions around
mitigation and circumstances of the offender.
However, in terror offences, such an approach
appears to have been completely abandoned.
In State v. Mohd. Afzal,® referred to as the
‘Parliament attack case’, the court imposed
the death penalty while observing “... the act
of conspiring with the foreign terrorists for
attacking Indian Parliament is so horrendous,
revolting and dastardly that it has aroused
intense and extreme indignation in the
community. I therefore consider that it is a
rarest of rare cases where the three accused
persons should be given death penalty instead
of life imprisonment”. In State v. Mohd. Julfikar
AlL,*° involving a bomb blast in a bus, the court
observed that the crime of terror is the worst
possible crime against humanity and imposed
the death penalty holding that “this is a rarest
of rare type of case, where the accused must
be punished with the death penalty ... as life
imprisonment would be grossly inadequate”.
In State v. Mohd Arif, which involved an attack
on the Red Fort, the court observed that any
sympathy for terrorists who have no respect for
human life would be misplaced and, therefore,
the only appropriate punishment here would
be that of the death penalty. In all these
three cases, the sentencing orders talk at great
lengths about the perils of terror offences,
emphasising the need to respond with the
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harshest punishment available in law, without
any discussion whatsoever on mitigating
circumstances of the offender.

Another justification, along the retributive,
which has been used by trial courts across
the three states while imposing the death
penalty, was to keep the faith of the society
in the justice system intact by imposing the
most severe punishment under the law. For
instance, in State of Madhya Pradesh v. Mahesh
Kurmi,”" the court imposed the death penalty
holding that punishment must be just and
adequate so that the public does not lose
its faith in the criminal justice system. The
defence counsel had raised the argument that
if the accused is given the death penalty, he

will not get a chance to repent his actions,
but the court dismissed it saying that it
would be inappropriate to give the accused a
chance looking at the enormity of the crime.
Other mitigating factors of young age and the
presence of dependants were also dismissed on
the basis of brutality of the crime. In Chapter
V, we have discussed how the question of
alternative option of life imprisonment and
the possibility of reformation have been
dismissed on the basis of brutality of the crime.
Using such justifications leaves little room
for consideration of individual mitigating
circumstances of the offender, and makes the
punishment crime-centric, contrary to the
requirement of Bachan Singh.

Deterrence without sufficiently engaging
with mitigating circumstances

Among utilitarian justifications, trial courts
have most commonly wused deterrence,
particularly general deterrence, while imposing
the death penalty. This justification has
been used in 17 judgments in Delhi, in 19 in
Maharashtra and in 34 in Madhya Pradesh.
While invoking this justification, courts have
justified it with the necessity of sending a
message to society that such heinous crimes
will not be spared and that the offenders will be
given the harshest punishment under the law.
Interestingly, such a justification was invoked in
crimes considered to have a large-scale impact
on society, particularly in cases of the rape and
murder of minor girls. For instance, in State of
Madhya Pradesh v. Bantu @ Naresh Giri,* the
court imposed death stating that “the maximum
punishment permissible under the law should
be awarded such that this punishment will work
as a deterrent for future criminals.” Similarly, in
State of NCT of Delhi v. Bharat @ Mannu®” where
the court, while imposing a death sentence,
observed, "In the recent past, the society has
seen a steep increase in the incidents of sexual
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assaults upon women and more particularly
upon minor girls. Time has come when the
courts should deal with such heinous crimes
sternly in order to send a strong message to the
society so that nobody dares to engage in such
brutal crimes". In 2 cases in Delhi, 4 cases in
Maharashtra and 2 cases in Madhya Pradesh,
cases of sexual offences saw the imposition of
capital punishment on the sole basis of the need
to create a deterrent effect.

Other crimes where death was imposed by
invoking deterrence, included a case of honour
killing, and murder prompted by a love affair.
In these cases, the court took it upon itself the
task of carving out a suitable punishment, and
through these punishments, sought to regulate
the conduct of people in society. In State of
NCT. of Delhi v. Om Prakash,* involving an
honour killing, the court, while imposing the
death penalty opined that the punishment was
necessary so that it is known in society that such
cruel and barbaric acts cannot be allowed to
take place in developed metropolitan cities. In
State of Maharashtra v. Harish Baburao Sasane,”
where a woman was killed by her lover for
refusing to marry him, the court noted that a
death sentence was appropriate to deter others
so that in society, girls would be free to move
without fear of such wicked youths.

In most of these cases, deterrence is the sole
justification for the sentence, reiterating
concerns about a shallow understanding of
theoretical underpinnings of penological
justifications highlighted in the section above.
Even when it is accompanied with other
justifications, those are driven by the brutality
of the offence, helplessness of the victims, and
so on, thus boiling down to vengeance, or lex
talionis. For instance, in State of Madhya Pradesh
v. Tattu Lodhi,”° the court observed that giving

the strictest possible punishment to such

criminals would not only serve the objective of
justice, but also send an appropriate message to
society, creating a fear in the minds of people
who are thinking of committing such a crime.
Similarly, in State v. Sanjay Kumar Valmiki,*®’
a case of rape and murder of a minor girl, the
court imposed capital punishment because
“the nation had failed its children by not giving
them a society where they could move freely

without being hounded upon”.**®

The principle of proportionality never finds a
place in such cases, as mitigating circumstances
are almost never considered and, often, not even
presented by defence counsels. For example, in
State of Maharashtra v. Govind Vaman Patil, the
court did not consider any mitigating factors
and, noting that the defence counsel did not
ask for any leniency in punishment, lauded the
advocate for being so righteous. In the State of
Maharashtra v. Harish Baurao Sasane,’*® where
a man was accused of killing his lover, the
defence counsel mentioned that he had tried to
commit suicide during the course of the trial,
and was repentant of the crime. However, the
court dismissed the argument on the ground
that there was no documentary evidence, and
held that the accused was trying to evade legal
punishment by raising such arguments. Such
an approach of trial courts, similar to that
adopted by the Supreme Court, reveals a focus
on creating a general sentiment of deterrence
instead of individualising the punishment vis-a-
vis the offender. It validates the argument that
when punishment is imposed for instrumental
purposes like sending a message to society,
there is little or no room for consideration of
mitigating circumstances of the offender.

Use of incapacitation and lack of
discussion around life imprisonment
Another utilitarian justification frequently used
by trial courts is that of incapacitation, aimed
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at placing the offender in a position where
they are unable to re-offend. Like with other
justifications, trial courts rarely explicitly use
the word ‘incapacitation’ in their judgments,
but phrases such as ‘remove from society’, ‘cut
off from society to prevent future commission
of crime’, etc., suggest the use of this theory of
punishment. For instance, in State of Madhya
Pradeshv. Pyare Khan,>®' the court noted that the
accused was a danger to the lives of innocent
citizens, and therefore found it necessary to
impose the death penalty. Similarly, in Stare
of Maharashtra v. Sahebrao@ Navath Sopal
Kale,’®* a case of robbery and murder, the court
observed that 'the very existence of the accused
is a threat to the society', thus necessasitating
the imposition of the death penalty. This
justification was most frequently used in
Maharashtra with 30 cases relying on it to
impose the death penalty. 5 cases in Delhi and
24 in Madhya Pradesh relied on this theory.

Interestingly, in cases where this theory was
rejected, or was not considered, arguments
around mitigation did not attempt to explain
how the question of life imprisonment was
unquestionably foreclosed, or why the accused
was beyond reformation. For instance, in
Sahebrao mentioned above, though the defence
counsel raised the argument that both the
accused persons were juveniles at the time of
commission of the crime and should therefore
be shown leniency, the court rejected the
argument on the basis of brutality of the crime.
In the case of State v. Najir Mohiddin’”, where
a man had been convicted for the murder of
his children, the court observed that since
the family of the accused was dead, he had
no responsibilities left and this in turn would
enable him to turn into a bigger criminal,
thereby making it necessary to remove him
from society by way of a death sentence. On
the question of adequacy of the alternative

of life imprisonment, the court held that the
pre-planned nature of the brutal crime makes
it impossible to consider a punishment more
lenient than the death sentence. In a case of
multiple murders in State v. Pyare Khan,’®* the
court noted that the accused was a danger to
the lives of innocent citizens and, therefore,
it was necessary to impose the death penalty.
The question of life imprisonment was not
considered and no mitigating factor was
found relevant in this case. Similarly, Stare of
NCT of Delhi v. Brij Kishore,’® where a man had
murdered the secretary of a cooperative society
which had prevented his father from carrying
on his business, the court imposed the death
penalty ruling that the accused was a menace
to the society and must be removed, given that
he had killed a person who was only performing
his duty. In Statev. Jagdish @ Sagar Chaudhuri,’®
a case of robbery and murder of an elderly
couple, the court, while observing that the
city of Mumbai had become dangerous for
the elderly, held that unless the accused were
given the death sentence they would commit
similar crimes again. It rejected the alternative
punishment of life imprisonment on grounds of
brutality of the crime.

As discussed in the previous section, the need
to incapacitate must necessarily be balanced
against carving out a proportionate punishment
and other realities of the criminal justice system.
In the context of the death penalty, the court
imposing the punishment must necessarily be
sure of the fact that the accused will re-offend
and therefore is a threat to society. However,
trial courts across Delhi, Madhya Pradesh
that the
accused would re-offend based merely on the

and Maharashtra have assumed

brutality of the crimes, without going into any
other assessment of the dangerousness of the
offender. Resultantly, they have relied on the
theory of incapacitation, without answering
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why the alternative option of life imprisonment
is inadequate. This is also linked to the question
of reformation, which was another aspect the
courts did not consider while imposing the death
penalty in such cases. In order to determine the
most appropriate punishment, it is necessary
to look at the question of reformation in a way
that is independent of the circumstances of the
crime. Therefore, the question of reformation
of the offender cannot be dismissed on the basis
of brutality of the crime. Some jurisdictions
determine this question by relying on psychiatry

97 However,

through clinical risk assessments.
it has its own limitations and is fraught with
ethical dilemmas for practitioners. Further, any
risk assessment is a commentary upon a likely
outcome, or number of outcomes. The Law
Commission of India, in its 262nd Report on the
death penalty, also noted that any commentary
on recidivism is a futuristic prediction, and

08 The manner in

thus bound to be arbitrary.
which trial courts impose the death penalty,
without attempting to even discuss questions of
adequacy of life imprisonment and probablity of

reform, makes the use of incapacitation suspect.

Improper understanding of
proportionality/just deserts

A majority of trial courts judgments have
invoked the theory of proportionality, and
imposed the death penalty on grounds of any
other punishmentbeing disproportionate, given
the brutality of the crime. This justification
was invoked in 22 cases in Delhi, 25 in Madhya
Pradesh and 42 in Maharashtra.

Although the trial courts claimed to be using
the theory of proportionality, interestingly,
the focus was largely on the brutality of the
crime, the manner of its commission, the
profile of the victim, and so on. Mitigating
circumstances were completely ignored in
the sentencing process while determining

appropriate punishment. For instance, in
State v. Rajkumar Mane,*®® the court imposed a
death sentence on a man accused of killing his
brother’s wife and son and held that there were
no mitigating circumstances, despite noting
previously that the motive for the murder was
the fact that the accused’s brother had sons,
and he himself had a mentally-challenged
daughter because of which he felt that he would
not get a share in the family property. In Szate
v. Raju Dadabha Borge,”° where the accused was
convicted for murdering his wife and children,
the court observed that “after thinking over
the sociological, juridical, humanistic and
criminal behaviour with the psychology for a
considerable time and ... repeatedly churning
my thoughts, on the point of imposing the
minimum punishment provided for the
offence, my conscious pricked me suggesting
that [ am probably not doing justice with the
society, the living children and to the judicial
process by not imposing the adequate and the
only punishment, the only punishment which
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the accused deserves, which is that of the death
penalty”’" Although the court claimed to be
imposing death after considering all factors, it
is noteworthy that mitigating circumstances
were rejected based on the brutality of the
crime and profile of the victim.

This crime-centric approach was extremely

common, wherein trial courts imposed
death claiming that the punishment was
proportionate, but determining proportionality
from brutality of the offence itself. In Chapter
V, we have discussed that in 8 cases in Delhi,
9 cases in Maharashtra and 8 cases in Madhya
Pradesh, neither did the defence counsel
present any mitigating circumstances, nor did
the courts ask for it. In as many as 18 cases in
Delhi, 42 cases in Maharashtra and 51 cases in
Madhya Pradesh, though the defence counsels
cursorily mentioned mitigating circumstances
like age, socio-economic circumstances,
presence of dependants, etc., these found no
mention in the courts’ reasoning. Interestingly,
they were outweighed by a numerical exercise
through a balance sheet in 4 cases in Delhi, 9
cases in Maharashtra and 2 cases in Madhya
Pradesh. These numbers highlight how the
theory of proportionality has been misapplied
by Indian courts, both at the appellate and trial

levels, while imposing a death sentence.

While upholding the constitutionality of the
death penalty, Bachan Singh invoked and
discussed penological justifications, at the heart
of which lies striking a balance between
brutality of the crime and culpability of the
accused. However, subsequent benches of the
Supreme Court have invoked penological

justifications in a way that moves away from
the Bachan Singh framework, and let solely
retributive or deterrent elements creep into the
capital sentencing framework. Trial courts, as
discussed above, have promptly followed suit.
However, such use of penological theories in
capital sentencing not only dilutes the
framework of Bachan Singh, but also does not do
justice to the theoretical underpinnings of the
This
concerns about the manner in which death

theories themselves. raises serious
penalty is administered in India, revealing that
despite judicial and legislative safeguards, it is
the brutality of the crime, devoid of other
considerations around circumstances of the
criminal, that drives the imposition of the

punishment.
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CHAPTER b

Quantitative
Data

I.INTRODUCTION

This chapter is data visualisation of death
penalty sentencing from trial courts in Madhya
Pradesh, Maharashtra and Delhi. The data
presented seeks to throw light on the nature
of crimes involved along with multiple aspects
of the sentencing process. The data on the
time given for sentencing hearings, (non)-
consideration of mitigating factors, and life
imprisonment as an alternative punishment,
are all an effort to understand the nature and
extent of the compliance with the Bachan
Singh framework. The data presented helps to
begin understand the crisis in death penalty
sentencing in trial courts and opens a window
into the manner in which the confusion in the
Supreme Court on death penalty sentencing
has trickled down to the courts below.

Il. NATURE OF CRIMES

322 prisoners across Maharashtra, Madhya
Pradesh and Delhi were sentenced to death in
215 cases between 2000 - 2015 by trial courts.
The data across these three states shows that
49% of the prisoners were sentenced to death
for murder simpliciter, while 28% had the
death penalty imposed for murder involving
sexual offences. However, in Madhya Pradesh
the trend was significantly different compared
to Maharashtra and Delhi. In Madhya Pradesh,
49% of the death sentences were imposed for
murder simpliciter, while 36% were for murder
involving sexual violence. In Maharashtra,
46% of death sentences were for murder
simpliciter and 25% were for murder involving
sexual violence. The figures for Delhi were 59%
murder simpliciter cases and 23% murder cases
involving sexual violence.

Murder simpliciter: This category
includes cases where the prisoners
were convicted under s.300 of the IPC
(murder), or s.300 of the IPC (murder)
along with the Arms Act, 1959, the
Explosive Substances Act, 1908, and
the Scheduled Castes and Scheduled
Tribes (Prevention of Atrocities) Act,
1989.

Murder involving sexual offences:
Includes cases where the main offence
along with the murder charge was rape.

Terror offences: Includes cases where

the prisoners were convicted under

the Terrorist and Disruptive Activities
(Prevention) Act, 1987 (TADA), the
Prevention of Terrorism Act, 2002, the
Unlawful Activities (Prevention) Act,
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196,7 or for the offence of ‘waging war’ under s.121 of the IPC.

Kidnapping with murder: Includes those cases where the main offence along with the
murder charge was kidnapping.

Dacoity/robbery with murder: Includes cases where prisoners were convicted for dacoity
or robbery with murder under s.392 or s.396 of the IPC.

Drug offences: Includes cases where prisoners were sentenced to death under s.31A of

the Narcotic Drugs and Psychotropic Substances Act, 1985 (NDPS) for a repeat conviction
under the Act.

NATURE OF NUMBER OF NUMBER OF PRISONERS
CRIME CASES SENTENCED TO DEATH

Murder Simpliciter 6 Q 9 Q 9 @
Murder involving

sexual offences®”

Kidnapping

and Murder

Dacoity/ Robbery and

Murder

® DELHI @ MADHYAPRADESH @ MAHARASHTRA
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lll. NATURE OF EVIDENCE ACROSS THE 215 CASES

NATURE OF
CRIME

DELHI

MAHA-
RASHTRA

Total Number of Cases

Eyewitness Testimony

s.27 Recovery Evidence®®

Approver’s Evidence

Last Seen Evidence®*

Forensic Evidence

Confession to Police under
Anti-Terror Laws

® DELHI @ MADHYAPRADESH

* (out of 5 where
applicable)

® MAHARASHTRA

* (out of 5 where
applicable )
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NATURE OF EVIDENCE IN MURDER CASES INVOLVING SEXUAL OFFENCES

NATURE OF
CRIME

DELHI

MADHYA
PRADESH

MAHA-
RASHTRA

Total Number of Murder Cases Involving
Sexual Offences

Eyewitness Testimony

s.27 Recovery Evidence

Last Seen Evidence

Forensic Evidence

IV.DURATION BETWEEN
CONVICTION & SENTENCING
HEARING

5.235(2) of the CrPC bifurcates a trial into the
conviction and sentencing stages, and s.354(3)
requires sentencing judges to give special
reasons if they choose death sentence over life
imprisonment as the appropriate punishment.
The object behind the legislation is to ensure
that a just and suitable punishment is imposed
after the accused has had enough opportunity
to gather evidence on the question of sentence.
Information such as age, socio-economic
condition, criminal antecedents, etc., will have
a bearing on the question of sentence. It is for
this reason that a sentence pronounced on the
same day is rather weak in the eyes of the law.”®

The duration between pronouncement of guilt

and the sentencing hearing reveals that trial
judges and lawyers do not take sentencing
seriously. Date of conviction and sentencing
hearings were available in a total of 211 out of
the 215 cases across the three states, and 44%
of the cases had sentencing done on the same
day as the conviction.”® This concern is rather
acute in Madhya Pradesh where same-day
sentencing was observed in 76.9% of the cases.
Maharashtra had sentencing on the same day
in 34.4% of the cases, but 57% of the cases had
sentencing on the same day or with just a 24-
hour gap. Delhi fared better relatively with
53.4% of sentencing hearings taking place at
least one week after the conviction.

It becomes important to note the impact of
same-day sentencing on the consideration of
mitigatingfactors. Nomitigatingcircumstances
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were considered in 41 of the 60 same-day
sentencing cases in Madhya Pradesh and in 16
of the 31 same-day sentencing cases in
Maharashtra. The two same-day sentencing
cases from Delhidid not consider any mitigating
circumstances either.

Even in cases where same day sentencing did not
take place, the time duration between conviction
and sentencing hearing was not sufficient for an
in depth mitigation exercise. The median of
duration between conviction and sentencing
hearing across the three states was one day. It
was O, 2 and 7 days respectively for the state of
Madhya Pradesh, Maharashtra and Delhi.

Same day sentencing’ or sentencing with no
substantial time between guilt pronouncement
and sentencing hearing is antithetical to the
Bachan Singh framework because it inevitably
leads to no substantial information about the
accused being presented before the courts,
making courts rely only on the circumstances
of the crime while deciding the punishment.
While deciding between life imprisonment
and death sentence, trial court judges are

detailed
about the accused before they weigh aggravating

expected to have information
and mitigating factors. The information is
also needed to guide courts in making the
extremely difficult determination about the
probability of reformation, which cannot be
redundant by being based on the nature of the
crime. Lack of adequate information about the
accused renders it impossible for a trial judge to

determine the sentence as per fair trial norms.

As discussed in the preceding chapters, the
sentencing framework developed in Bachan

Singh necessarily requires sentencing courts
to identify and weigh aggravating and
mitigating circumstances relating to both
the circumstances of the crime and those of
the accused. Bachan Singh further guides this
balancing exercise by mandating that mitigating
circumstances (and not aggravating ones) must
receive liberal and expansive construction.® It
is evident that the identification of mitigating
circumstances is integral to the sentencing
process when choosing the death sentence
over the default option of life imprisonment
provided in the Code of Criminal Procedure,
1973. In that context, it becomes crucial to
determine sentencing practices adopted by
judges when dealing with mitigating factors.
Our research reveals that the practice of not
identifying mitigating factors is rampant and
should be a matter of grave concern. The non-
identification of mitigating factors certainly
comes prior to the concerns about the manner
in which mitigating factors are treated. Such
a widespread practice of not considering any
mitigating factors raises very serious questions
about the fairness of the trial and takes death
penalty sentencing very close to being a purely
crime-centric exercise.

There is a close connection between the cases in
which mitigating factors were not considered
and same-day sentencing.

The non-consideration of mitigating factors
points to problems with the approach to
sentencing from both the bar and the bench.
It is evident that sentencing judges do not set
any meaningful standards (or any standards
at all) for the mitigation evidence that is to
be presented on behalf of the accused. And
it is evident that defence lawyers do not
demand sufficient time to collect and present
mitigating evidence. This issue brings to the
fore an unresolved question concerning the
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NO MITIGATING CIRCUMSTANCES
MENTIONED®*"” (NUMBER OF CASES)

DELHI

18 (42%)

MADHYA PRADESH

51(62%)

MAHARASHTRA

42 (47%)

framework in Bachan Singh - whether the
defence lawyer is solely responsible to bring
such mitigation evidence on behalf of his/
her client or should the sentencing judge also
play a proactive role in demanding mitigation
evidence of sufficient quality that meets the
requirements of a fair trial?

In 49 out of 90 cases from Maharashtra,
25 out of 43 cases from Delhi and 31 out of
82 cases from Madhya Pradesh, mitigating
circumstances did find a ‘mention’. However,
these ‘mentions’ were far from amounting to
a meaningful ‘consideration’ of mitigating
around

circumstances. The arguments

mitigation made by defence lawyers as

SAME DAY SENTENCING CASES
& NO MITIGATING CIRCUMSTANCES
MENTIONED

DELHI

11% OF 18 CASES

MADHYA PRADESH

80% OF 51 CASES

MAHARASHTRA

38% OF 42 CASES

Number of same-day sentencing cases among
@ cases where no mitigating circumstances
mentioned

_ Total number of cases where no
mitigating circumstances mentioned

®+

recorded in the trial court judgments did not
go beyond routine narration of facts around
sympathy, young age, and dependants. The
courts often reiterated the mitigating factors
mentioned by defence by listing them down
with no real engagement with these factors.
Mere listing of mitigating factors does not meet
the requirements of Bachan Singh and makes
the purpose of requiring sentencing judges to
consider mitigating circumstances redundant.

VI. AGE OF ACCUSED

Bachan Singh recognizes young and old age of
theaccusedasrelevantmitigatingcircumstances
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to be be given great weight in the determination
of sentence.’” When available, age of the
accused has to be identified and considered as a
mitigating circumstance and weighed against
othermitigatingand aggravating circumstances.
37% of the prisoners (for whom details about
age were available in the judgment) were in
between 18-25 years of age.

The Court in Bachan Singh placed special
emphasis on young age as a mitigating factor. It
was of the view that “extreme youth can instead
be of compelling importance” and that it must
be given great weight in the determination of
sentence.”” Given the importance of young
age explicitly laid out in Bachan Singh, the
proportion of cases involving very young
accused where no mitigating circumstances are
mentioned is rather large and inexplicable.

NO MENTION OF YOUNG AGE AS A
MITIGATING CIRCUMSTANCE

DELHI

24 CASES
MADHYA PRADESH

33 CASES
MAHARASHTRA

45 CASES

Number of accused for whom no mitigating
@ circumstances mentioned among those
between 18-25 years of age

Total number of accused between 18-25
@+0-=

years of age
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DISCUSSION ON THE POSSIBILITY OF
REFORMATION

DELHI

MADHYA PRADESH

MAHARASHTRA

@ Total number of cases

® Number of cases where possibility of reform
discussed

In cases where possibility of reformation was
@ dismissed, number of cases where the basis of
dismissal was the circumstances of crime

*No cases for all three states, where prosecution led evidence to
show that accused is beyond the probability of reform

VII. ‘PROBABILITY OF
REFORMATION’ AND DEATH
PENALTY SENTENCING

Asdiscussed in Chapter I, the capital sentencing
framework under Bachan Singh comprises two
distinct steps. The first step is identification
and weighing of aggravating and mitigating
factors related to both circumstances of the
crime and those of the accused to determine if
the case might qualify for the death penalty.
The second step involves the sentencing judge
determining that the alternative punishment
of life
foreclosed.” The probability of reformation is

imprisonment is unquestionably
a crucial strand and has a role within both steps
of the framework. Firstly, it has been explicitly
recognised by Bachan Singh as a mitigating

can consider.’”

circumstance that courts
Secondly, the question of reformation becomes
integral to consideration of whether the option
of life

foreclosed. Towards this consideration Bachan

imprisonment is unquestionably
Singh places the burden of proof on the State of
leading evidence to show that the accused
cannot be reformed.*** However, it is contested
if this duty is a mandatory one.”” Our findings
from trial court judgments across the three
states documents the fact that the probability
of reformation is hardly ever considered and,
even when it is, it is incorrectly tied to the
brutality of the crime. Though paragraph 206
of Bachan Singh states that the burden is on the
state to show that the accused cannot be
reformed, we observed that the prosecution did
not discharge this burden in any of the 215
cases. Even the trial courts hardly ever discussed
the question of reformation while deciding
between life imprisonment and death penalty.
In Maharashtra, out of a total of 90 cases, in 52
cases the trial courts sentenced the accused
persons to death without considering the
probability of reformation. Among 82 trial
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court judgments in Madhya Pradesh, only 14
discussed reformation, and 10 out of 43 did so
among the judgments from Delhi.

The determination of the probability of
should be

of the crime.

reformation independent  of

circumstances Determining
probability of reformation by looking at the crime
defeats the purpose of this consideration, as the
core of the idea is to see if there is a probability
of reforming the guilty. In the few cases where it
was considered, the determination of the same
was often backward looking, focusing on the
crime. Courts made a determination about the
probability of reformation by considering the
aggravating circumstances of the crime. In 14
cases (out of 82) from Madhya Pradesh where
probability of reformation was considered during
sentencing, it was dismissed on the basis of crime
in 9 cases. Similarly, in Delhi, in 4 of the 10 cases

where it was considered, the circumstances of
the crime resulted in its dismissal. 38 of the 90
cases from Maharashtra that considered the
probability of reformation while sentencing, and
27 dismissed it on the basis of brutality.

VIIl. WHETHER QUESTION OF LIFE
IMPRISONMENT CONSIDERED?

In imposing the death sentence, trial courts
rarely ever discussed the reasons for life
imprisonment being unquestionably foreclosed.
This explicit requirement laid down in Bachan
Singh has its basis in s.354(3) of the CrPC,
wherein life imprisonment is the default option
and the death sentence requires special reasons.
Instead, trial courts seemed to only state
the reasons for imposing the death sentence
without first establishing (as required by the

CONSIDERATION OF LIFE IMPRISONMENT

DELHI

MADHYA PRADESH

MAHARASHTRA

In 100% of the cases where Life Imprisonment was discussed,
it was dismissed on the basis of the brutality of the crime

@ Number of cases where the question of life imprisonment was discussed

*No cases for all three states, where life imprisonment was unquestionably foreclosed
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statute and precedent) that life imprisonment
is unquestionably foreclosed. In the small
number of cases where trial courts rejected life
imprisonment explicitly, they mostly did so on
the basis of brutality of the crime and not on
considerations of reformation.

The numbers point to a complete breakdown
of the sentencing framework developed in
Bachan Singh. As can be seen from the table
above, trial courts in the vast majority of cases
do not give any reasons for the inadequacy of
life imprisonment. And even when they do
engage with life imprisonment, its rejection is
based on the brutality of the crime and no other
consideration. The lack of compliance with the

requirements laid down in Bachan Singh shows
that death penalty sentencing is no longer
carried out on any principled basis.

IX.IN CASES INVOLVING MULTIPLE
ACCUSED, WHETHER INDIVIDUAL
ROLES IN CRIME CONSIDERED?

A combined reading of ss.235(2) and 354(3)
of the CrPC, along with the judgment in
Bachan Singh, establishes the requirement
on individualised sentencing. In essence,
this means that sentencing judges have to
consider each accused separately and this has
given rise to concerns in cases involving death

COLLECTIVE CONSCIENCE/SOCIETY'S CRY FOR JUSTICE INVOKED

90 |
80 82
70
60 |
50 |

40 |

Number of cases

30

20 |

10 |

Delhi

@ Total Number of cases

Madhya Pradesh

90

Maharashtra

State

@ Number of cases where collective conscience/society’s cry for justice mentioned

Cases where collective conscience/society’s cry for justice invoked and no mitigating circumstances

considered
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sentences to more than one accused. Given
the requirement of individualised sentence,
a sentencing judge has to consider the role of
each accused in the crime along with weighing
aggravating-mitigating factors separately for
each of them. However, in the three states in
this study, there has been very little compliance
with this requirement.

In 17 cases (out of 82) in Madhya Pradesh which
involved more than one person sentenced to
death, individual role in crime was considered
during sentencing only in five cases. Individual
mitigating circumstances were considered only
in one case case in the state. In Maharashtra, 23
cases (out of 90) that involved more than one
person sentenced to death, individual roles in
crimes and individual mitigating circumstances
were considered during sentencing in 16 and
four cases respectively. 12 cases (out of 43) in
Delhi involved more than one person sentenced
to death. However, individual role in crime and
individual mitigating circumstances were
considered during sentencing only in two and
four cases respectively. As is evident from the
data, only a very small proportion of cases saw
sentencing  judges consider  individual
mitigating circumstances while sentencing
multiple accused to death in a single case. It is
just as much a cause for concern that sentencing
judges have not considered individual roles in
the commission of the crime when multiple

accused are involved.

As discussed in Chapter I, while mapping the
evolution of the sentencingframework developed
in Bachan Singh, subsequent interpretations
of the framework have often conflicted with

the original framework. In particular the ever-
increasing invocation of collective conscience/
society’s cry for justice as a justification for the
death penalty’® has been a serious cause for
concern, as it does not fit into the framework
in Bachan Singh that required judges to only
consider the circumstances of the crime and the
criminal. Perception of the crime in society at
large has no place in the framework developed
in Bachan Singh and, as acknowledged in Bariyar,
judges have no way of reliably determining
factors such as ‘collective conscience’. When this
trend is compared alongside the observation that
trial courts do not seriously consider mitigating
factors, it demonstrates significant movements
away from the Bachan Singh framework.

Trial courts in Delhi demonstrated the most
frequent use of collective conscience/ society’s
cry for justice by invoking it in 72% of the cases.
While sentencing judges in Maharashtrainvoked
it in 51% of the total cases, it was observed
that, once it was invoked, the judges did not
consider any mitigating circumstances in 50%
of the cases. While a qualitative assessment of
these judgments in chapter II reveals the nature
of reliance on indeterminate standards like
collective conscience/ society’s cry for justice,
we found that a significant number of these cases
had not considered any mitigating circumstance
once they invoked these considerations.

In common law, a judgment that is per incuriam
has no legal force or validity, and does not
count as precedent. The concept of per incuriam
is very narrow and applicable only in two
circumstances - first, to a judgment that is
passed in ignorance of a relevant statutory
provision, and second, to one passed without
considering binding precedent of a coordinate
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PER INCURIAM JUDGMENTS CITED

90 |
80 | 82
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60

50 |
43

Number of cases

40 |
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20

10 10

Delhi

Madhya Pradesh

90

Maharashtra

State

@ Total Number of cases

or larger bench. In case there are two or
more mutually irreconcilable decisions of the
Supreme Court the earliest view is considered
valid as the succeeding ones would fall in
the category of per incuriam. As part of the
Supreme Court jurisprudence on the death
penalty, a number of cases imposing death
sentence have been held in the recent years to
be per incuriam. In Bariyar, the court examined
the decision in Ravjiv. State of Rajasthan and held
that the sole focus of the case on the crime by
excluding the circumstances of the criminal
is in contravention of prior decisions of the
Supreme Court on the issue, and thus, per
incuriam. In three cases of the Supreme Court,
Bariyar, Sangeet, and Shankar Kisanrao Khade v.
State of Maharashtra, the Court acknowledged
error in 16 cases involving the death sentence

. Number of cases that cited one or more per incuriam judgments

to 20 persons.

We found trial courts across the three states
citing per incuriamjudgments during sentencing.
Out of the 82 cases in Madhya Pradesh, 37
cases cited per incuriam judgments, while 10 out
of 43 cases in Delhi and 27 out of 90 cases in
Madhya Pradesh did so. In as many as three
cases in Madhya Pradesh, trial judges relied on
the principle in Rayji that it is the crime and
not the criminal that is the relevant during
sentencing, which resulted in it being declared
per incuriam. The widely prevalent practice was
to mention a number of per incuriam decisions
along with many other cases, thereby making
it difficult to determine whether these per
incuriam judgments have been only cited or
actually relied upon. Therefore, while it would
be incorrect to say that the entire reasoning
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in judgments citing per incuriam decisions is
flawed, it certainly raises questions about the
manner in which courts sentence and impose
the harshest punishment under law. We do,
however, admit that some trial court judgments
cited Supreme Court decisions that were only
subsequently declared per incuriam. But even in
these cases, concerns arise about what should
be done when Supreme Court judgments are
declared per incuriam.

Inferences

The data in this chapter on nature of crimes
and nature of sentencing hearings that have
resulted in the imposition of death sentence
on 322 prisoners across 215 cases in these three
states, placed with the qualitative findings from
the previous chapters, truly depicts the nature
of crisis that pervades death penalty sentencing
amongst the lowest criminal courts of the
country. It raises questions about the procedure
that has been followed to impose the harshest
punishment in law on these 322 prisoners. The
Supreme Court in Bachan Singh in line with the
legislative policy discernible from ss. 354(3)
and 235(2) of the CrPC laid down a sentencing
framework for courts to guide judicial discretion
and curb arbitrariness in deciding between life
imprisonment and death penalty. However,
the data in this chapter, reveals the absolute
indifference of trial courts towards a sentencing
hearing. A separate sentencing hearing, with
substantial time between guilt pronouncement
and sentencing hearing, and implementation
of the Bachan Singh framework to arrive at
a sentence, are at the core of individualised
justice. The deplorable state of compliance with
these mandatory requirements is a flagrant
violation of an accused person’s constitutional
right to a fair trial.
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The findings from this study need to be understood within the framework of the right
to a fair trial, of which sentencing forms an important part. The shallow engagement on
issues of sentencing by trial courts ranged from improper interpretation and application
of Bachan Singh sentencing framework, problematic engagement with precedent and
lack of clarity on sentencing goals. While the problems with capital sentencing are not
unique to trial courts and plague the appellate courts as well, the relevance of the study
lies in understanding the state of death penalty sentencing in trial courts. Significant
number of persons are sentenced to death by trial courts and spend substantial period
of incarceration on death row only to be acquitted or commuted by the High Courts
or Supreme Court. The broken state of sentencing hearing in these trial courts must
therefore be viewed within this context of uncertainty of life and death.

A very important finding, underlying all preceding sections, is the inherent gaps within
the Bachan Singh framework itself, which arguably led to its inconsistent application
and interpretation. These gaps also enabled subsequent benches of the Supreme Court to
stray away from the principles which Bachan Singh had invoked to limit the imposition
of the death penalty. As a result, as the Supreme Court itself came to acknowledge,
decisions between life and death ended up being determined by bench-composition,
instead of principled reasons.

Trial court decision making in capital cases, similarly, was driven by the brutality of
the crime, without attempting to understand the context of the individual offender.
Reading the decisions of trial courts shows that once guilt was determined on
established principles of criminal law, trial courts gave scant attention to determining
appropriate punishment. Unlike the decisions in the conviction stage, which often ran
to hundreds of pages, sentencing decisions were rarely detailed. In fact, most sentencing
decisions in Madhya Pradesh and Maharashtra were less than 5 pages long. In Delhi,
where sentencing orders ran longer, most of the space was dedicated to reproducing
paragraphs of Supreme Court judgments. The process of individualised sentencing was
almost never taken seriously in spirit, though the judgments did baldly state that the
decision was based on circumstances of the offence and the offender.
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This issue needs to be understood in light of the larger context of the criminal justice
system of India, which places little emphasis on the sentencing process generally,
not limited to capital cases alone. Sentencing in India, both at trial and appellate
levels, is almost completely unguided, and it is extremely difficult to infer how judges
decide the quantum of punishment from the range prescribed in statutes. Given this
context, provisions for legislative safeguards, such as bifurcated trials and requirement
of written reasons for orders choosing death over life, fail to achieve their intended
purpose. Fixing the problem of capital sentencing, therefore, requires fixing the larger
problem of sentencing generally within the criminal justice system. In the absence of
any meaningful judicial discourse on the fair trial requirements during sentencing, the
death penalty will continue to be imposed arbitrarily, and unpredictably.
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