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They say it takes a village and the Mental Health Research Project
was directly and indirectly encouraged and nurtured by many.

The unwavering support and encouragement of the University,
particularly Professor Ranbir Singh (Former Vice Chancellor, NLU
Delhi), Professor Srikrishna Deva Rao (Vice Chancellor, NLU Delhi),
Professor G.S. Bajpai (Former Registrar, NLU Delhi) and Professor
Anupama Goel (Registrar, NLU Delhi), have been essential in en-
suring that the work done by Project 39A, including this Report,
continues to remain unhindered.

Without the mentorship of Professor Pratima Murthy (Director,
NIMHANS), Professor Sanjeev Jain (Department of Psychiatry, NIM-
HANS) and Dr. Gitanjali Narayanan (Associate Professor, Depart-
ment of Psychology, NIMHANS), who pushed us to continuously
do better, this Project would not have taken off, sustained and
seen its culmination into this Report. | am forever thankful for their
generosity and patience in indulging us and dealing with those
untrained in the field of mental health. Their tutelage has been of
critical importance throughout all phases - from conceptualisation,
through the fieldwork, and until the very end. They told us where
to look, when we did not know we had to.

Thanks to the internal committee comprising Hon’ble Mr. Justice
K.S. Panicker Radhakrishnan (Former Judge, Supreme Court of
India), Ms. Vandana Gopikumar (Founder, The Banyan), Mr. Keshav
Desiraju (Former Health Secretary, Government of India), Dr. Alok
Sarin (Senior Psychiatrist, Sitaram Bhartiya Hospital, Delhi), Ms.
Monica Sakhrani (Academic and Lawyer), Professor Anup Dhar
(School of Liberal Studies, Ambedkar University Delhi), Professor
K.P.S Mahalwar (Chair Professor, Professional Ethics, National Law
University Delhi) and Mr. Anand Grover (Senior Advocate, Supreme
Court of India). Their inputs made sure that we stayed within the
ethical and the possible.

Dr. Angela Ann Joseph, Pankhuri Agarwal, Pankhuri Bhatia and
Peter John contributed immensely to the conceptualisation and
designing of this Project. They took on the enormously difficult
task of conducting fieldwork and interviews, navigating the prison
bureaucracy, and, the less visible but, equally important work of
managing massive administrative responsibilities that are necessary
for an endeavour such as this. Their exacting standards ensured
that rigour was brought to each and every aspect and stage. Dr.
Ujjaini Srimani’s contribution towards developing and designing
the questionnaires has been significant. The Project has benefited
greatly from their intellect and expertise.

Without exception, the Project has been driven by the enthu-
siasm and energy of the students at NLU Delhi, interns and field
researchers who believed in and got behind this idea.

Through the journey of this work, there were many others who
helped us concretise our ideas. Professor Jayanti Basu (Depart-

ment of Psychiatry, University of Calcutta), Professor Dwarka Per-
shad ((Retd). Professor, Department of Psychiatry, Postgraduate
Institute of Medical Education and Research), Professor R. M. Pan-
dey (Head, Department of Biostatistics, AIIMS), Dr. M. Kalaivani
(Department of Biostatistics, AlIMS), Professor Sandra Babcock
(Clinical Professor of Law, Cornell Law School) and Professor Marc
Tassé (Department of Psychology and Department of Psychiatry
and Behavioral Health, The Ohio State University) provided us with
unconditional support when we needed their guidance.

| would be grossly remiss in not thanking my colleagues at Proj-
ect 39A, current and former. Their intellectual rigour runs through
the Report and their support has been the fuel necessary to sus-
tain a task of this magnitude. | would like to specifically thank the
administrative and finance officers at Project 39A who have always
responded with alacrity to the urgent needs of the Project and
the Report. A big thank you to Anup who had the confidence in
the Project when it was just a germ of an idea and essentially let
me run with it.

A very special thanks to Chinmayi Shrivastava, Kannan Jhun-
jhunwala, Varsha Sharma and Vasundhra Kaul, students at NLU
Delhi who decided to continue walking off the beaten path until the
Project reached its completion. Their tenacity, kindness, intellect
and courage in the face of many an adversity and moments of
doubt helped us cross the finish line. Their belief in and enthusiasm
for this Report has been second to none.

There are many more who have supported the work that Project
39A does and who encouraged us to enter unchartered territory
with a little more confidence.

And finally, my heartfelt gratitude to prisoners living with the
sentence of death and their families. They gave us valuable time,
honesty, and generosity and agreed to revisit traumatic experi-
ences so that young researchers could benefit.

Maitreyi Misra
Project Head and Lead Author
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This Report on mental health and the death penalty contributes
to the knowledge on evidence based research in the difficult do-
mains of mental agony and suffering behind bars. The criminal
justice system very rarely understands the custodial trauma, the
mental agony and profound suffering of those awaiting justice in
the darkness of our prisons. For prisoners living under the sentence
of death, the ‘brooding horror of hanging’ makes the darkness that
much more suffocating. | am delighted to see the uncompromising
stance adopted by my colleagues at Project 39A in the realm of
jurisprudence of law, life and mental health.

The interdisciplinary approach of the Report attempts to tran-
scend the boundaries of the conventional approach of the law and
legal theory while thinking about issues of punishment and the
death penalty. The Report looks at punishment from a lens which
is crucial to the construction of the individual who is punished

- mental health. It not only builds upon the Death Penalty India
Report, 2016 in looking at the socio-economic realities of those
sentenced to death. The Report further takes a step forward by
delving into the psychological and emotional implications on the
individual living on death row. The issues that this Report engages
with are a crucial addition to the discourse on the death penalty in
India. The Report also draws important connections between social
structures, the impact they have on individual lives, and violence.

I would like to express my heartfelt thanks to Professor Pratima
Murthy (Director, NIMHANS), Professor Sanjeev Jain (Department
of Psychiatry, NIMHANS) and Dr. Gitanjali Narayanan (Associate
Professor, Department of Psychology, NIMHANS) who played a
critical role in moulding the Report as you see it now. Their contri-
bution is beyond the Report and shows what is necessary and what
can be accomplished when the law seriously engages with fields

which help us better understand individuals which are its subject.
My colleague Maitreyi Misra’s leadership of this project has been
exceptional and Maitreyi has made tremendous contributions in
making mental health perspectives on criminal justice an integral
part of Project 39A’'s work.

NLU Delhi is committed to nurturing emerging talent that will
push our boundaries in the manner in which we engage with the
law and my congratulations to Project 39A, under Dr. Anup Suren-
dranath’s leadership, for bringing together exceptional talent in
this regard. | am also extremely thankful to everyone who lent
their invaluable time and support to this Report. The Report has
also been a labour of love for many students at the National Law
University Delhi who have contributed to it in ways, big and small.

Social justice should be at the heart of the pursuit of legal ed-
ucation. Work like this brings us closer to one of the aims of legal
education, which is to gain an understanding of law in the social,
political and economic context. Law schools should sensitize their
students to interdisciplinary perspectives rather than just limiting
them to legal pedagogy. Research Centres like Project 39A are
crucial in creating a learning environment where the law is tested
and considered against the realities it governs. | take immense
pride in the fact that our students got an opportunity to pursue
socially relevant legal education through engagement with this
research. This will further push them to act as trustees on behalf of
the common people in the future. This multidisciplinary approach
to legal education will equip them to not only critique the law but
also bring about changes in the law.

Professor Srikrishna Deva Rao
Vice Chancellor, National Law University Delhi
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The legal determination of those chosen to be sentenced to death
is often characterised by a faux certainty. The law cannot afford
anything less when it is made the instrument through which life
will be taken. And yet, beneath that certainty lies all the complexity
and danger that come with determining that an individual deserves
to be executed. At the core of the conversations around ‘desert’,
and ‘blameworthiness’, is the unshakeable assumption of the law
that individuals act on their own, unaffected and unencumbered,
free will and must be individually held responsible for such acts.
Without that assumption the law cannot proceed with the kind of
certainty it needs to imprison and execute people.

However, there is now extensive research to show that such an
assumption in the law is necessarily false. Individual actions are
influenced by a whole host of factors involving social contexts,
personal histories, psychological and developmental experiences
etc. This project is an attempt to develop research in India to show,
through the lens of mental health, that those we have chosen to
inflict the death penalty on are people with complex histories
and contexts. The narrative that those sentenced to death are
inherently criminal and who just chose to commit terrible crimes
is a figment of the law’s imagination, with very little grounding in
reality. This legal fiction termed as the ‘crime master narrative’ by
Craig Haney dominates discussions on punishment in criminal
law and this report is meant as a contribution to chip away at that
dangerous foundation.

The normative mayhem that characterises death penalty juris-
prudence in India is in no small measure caused by flawed the-
oretical approaches to punishment. Both in terms of factors that
are relevant for determining punishment and the manner in which
such factors are considered, the legal position in India has been
suffocated by the legal fiction discussed above. It has meant that
criminal law in India has no meaningful engagement with ways in
which factors relevant to punishment can be brought into court.

Mental health considerations of the accused before the court
rarely receive the attention they deserve. While judgments like
Shatrughan Chauhan v. Union of India, Accused X v. State of Ma-
harashtra, and Mohd. Mannan v. State of Bihar moves the needle
in terms of exploring the relationship between mental health and
punishment, we are far from acknowledging the normative founda-
tions of the relevance of mental health in sentencing. This report
is an effort to establish the integral and intertwined relationship
between mental health considerations and determination of pun-
ishment. There are a wide range of factors that interact with each

other in myriad ways that should inform our understanding of
responsibility and blameworthiness in the sentencing phase. It
would require a serious and rigorous interdisciplinary engage-
ment between criminal law, psychology, psychiatry, social work,
and sociology. It is indefensible to sentence individuals to death
or to periods of incarceration without meaningfully considering
their blameworthiness from a mental health perspective. And this
cannot happen unless judges and lawyers earnestly invest in such
interdisciplinary learning. Issues like childhood experiences, de-
velopmental histories, trauma, abuse, mental iliness, intellectual
disability, substance dependence etc lie at the heart of this in-
terdisciplinary learning and must enter courtrooms adjudicating
punishments. It is convenient for the law to imagine a fiction that
punishment is all about one individual at a specific point in time
committing a certain act. Anything else would make it messy and
take away the certainty that the law desperately craves. Though
the sort of work contained in this report is scant in India, it adds
to the mountain of global and comparative evidence that makes
it unsustainable for criminal law to continue ignoring these inter-
disciplinary connections.

Maitreyi Misra’s conceptualisation of this work and its imple-
mentation has been exceptional. In addition to the intellectual
sophistication involved in such an endeavour, a whole host of other
skills are also needed to take such powerful ideas from the drawing
board and see it through across the finish line. This project has
been a challenging journey for Maitreyi in multiple ways and seeing
her persevere and be uncompromising about the standards she
set has been inspiring. It would be remiss of me not to reflect on
the processes that go into producing work like this. Empirical field-
based criminal law research in India is extremely difficult. Getting
access is a bureaucratic nightmare and even if such access were
to be negotiated, the state of public record keeping in our criminal
justice system is a huge barrier. But most of these challenges were
overcome due to the tremendous efforts by people that Maitreyi
brought together for this project. In particular, | want to thank
Chinmayi Shrivastava, Kannan Jhunjhunwala, Varsha Sharma, and
Vasundhra Kaul for staying the course with the project through all
of their time in law school. As a teacher, seeing their commitment,
dedication, and sacrifice left me with much hope for the future.

Dr. Anup Surendranath
Executive Director, Project 39A, National Law University Delhi



Over the past few hundred years, society has become more aware
of the nature and extent of psychiatric illnesses. This has also led
to a better understanding of the interface between mental health
symptoms and outward behaviour (including criminal behaviour).
Thus, current approaches incorporate a more progressive, hu-
manistic and humane awareness of the multiple causes and con-
sequences that affect a person, from the biological to the social.

While the notion that mental iliness is associated with crime
is often exaggerated and stigmatizing, the corollary that crime is
associated with a higher than general population rate of mental
illness has been suspected from centuries. We now understand
that a variety of factors contribute to criminal behaviours, and that
these factors can all interact in a complex manner to influence how
a person thinks, feels or behaves. Genetic risk, changes in brain
chemistry (including exposure to drugs of abuse), aberrations in
brain circuitry, and abnormalities of physiological markers may all
be associated with aggression and crime. Environmental factors
such as poverty, homelessness, early experiences of violence, ab-
sence of secure parenting and a hostile social environment are
often superimposed on biological predisposition, and accentuate
the vulnerability. The entry of substance use into this complex in-
terplay results in a lytic cocktail of crime as well as mental health
issues. Prolonged incarceration, solitary confinement and lack of
medical care further complicate life after conviction, in the ‘total
institution” of the jail. There is thus a very complex, inter-related
background of vulnerability, that is seldom identified or acknow!-
edged. This lack of a better understanding of the factors leading
to the crime, and of the consequences of the punishment, raises
concerns. Particularly a crime that attracts the death penalty.

Violence attracts public attention, and violent crimes are often
sensationalised. In such situations, the conversation is inevitably
focused on the act, and the punishment it seemingly deserves.
The starkest gaze is on people on death row, particularly those
associated with violent crime, and society tends to clamour for
just (even retributive) punishment. One fall-out of this is a failure
of the system to look at the perpetrator from a mental health
perspective, and examine from a psychosocial and biological lens
the interactions of innate predisposition, vilifying environments,
upbringing or the lack of it, stigma and isolation, the mental state
at the time of the ‘heinous crime’, as well as the harsh treatment
meted out within the criminal justice system. All these have the
potential to aggravate psychological states and precipitate further
mental distress.

Pre-existing psychiatric disorders or intellectual disability can
prevent the ability to judge, or alter individual judgement of certain
actions and their consequences. Thus, in the case of the person
who lacks capacity and is thus potentially incapable of mens rea,
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how can punishment actually be pronounced and executed? Can
the individual who commits a criminal act under impaired reasoning
on account of delusions or hallucinations or in the context of brain
damage or epilepsy be held fully culpable for a criminal act? There
is, all over the world, even in countries that still retain the death
penalty, a reluctance to execute those who are mentally ill. This is
a particular concern, as the investigators in this study observed
that in most instances, formal mental health assessments are not
carried out.

Yet another issue is the fact that ‘a hundred suspicions don’t
make a proof’ (Dostoevsky). Many death row prisoners have an
endless wait, dragging on years together, following which in many
an instance, the person is either acquitted or the sentence com-
muted (many such examples are there in this Report). During that
time, there are serious mental health consequences of isolation
and the seemingly endless wait on death row. These circumstances
of isolation and uncertainty, and maltreatment contribute to the
high rates of depression and psychological symptoms.

The mental health of the families often suffers as ‘collateral dam-
age’; and their needs are often neglected, and remain unspoken
and unaddressed. The mental distress, stigma and psychosocial
adversity they have to endure also gets transmitted to their siblings
and children, long after the events and their aftermath.

In this first of its kind in-depth exploration of mental health
perspectives of persons on death row in India, the team of largely
young students from the National Law University, Delhi, led by
Maitreyi Misra delve into hitherto unexplored areas far beyond
the courts’ gaze, into lives of prisoners on death row. We have
both been involved, along with Dr Gitanjali Narayanan, in various
stages of the study - its conceptualisation, execution, documen-
tation and dissemination. Working with the team has been a great
learning experience for us and we consider it a privilege to have
been closely involved in this body of work.

Behind the smokescreen of the prison and death row, many
of the convicts emerge as thinking, feeling and suffering human
beings, who have left behind traumatised families, and have them-
selves often been victims of a range of adversities, some inherited,
others visited upon them by unfortunate circumstances. Using face
to face interviews, both in the jail (and often under the watchful
eyes of the jail staff); talking to the families; collecting all their re-
cords, discussing the issues with legal experts, and mental health
professionals, the team members have tried to understand their
personhood, factors that shaped or failed to shape their persona.

Far beyond the statistics of diagnosable mental disorder and
trauma, which themselves are startling, there are many important
stories to be heard and understood. There is R, coerced to use
ganja at the young age of 12, thought to have “developed madness”,
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engaged in reckless and self-harming behaviours. Earlier scenes
of harmful manipulation and coercion continued to be enacted in
prison; D, who was unable to carry out simple instructions from an
early age, was made to sell liquor illegally, lacked in judgment which
made him seem reckless, ‘behaved like an animal’, had ‘no concept
of fear’ and, yet had been abused and sexually assaulted himself.

Psychotic disorders often go unrecognised, as in the case of
R who killed many family members but made no effort to conceal
the act or U who committed a heinous act under the instructions
of ‘voices’ (hallucinations).

Depression, anxiety and suicidality were common themes, both
preceding prison entry and following incarceration and on death
row. Whether it is the poignant story of A, who was too ashamed
of talking to his sister and tried to kill himself in prison; S who was
ridden with guilt about not being able to care for his children; D,
who slept with the constant fear that someone would step on his
neck and kill him... such stories abound. It is important to know
that there is significant mental anguish and psychiatric illness which
need attention within the prison.

Many early adversities and negative life events rarely occur in
isolation. This is possibly best illustrated by B’s story. Born with
birth complications, abandoned by his father (who left the family
for another woman when B was six months old), nearly killed by
his uncle, scared at the sight of blood or any kind of violence, a
loner with poor communication skills, left with an accidental but
severe head injury leading to fits, finally landing up in prison, where
he cries for ‘no apparent reason’ and feels suffocated and scared
when someone raises their voices.

The cost to families goes far beyond just monetary deprivation.
Many of the convicts have earlier lived with their families, who
describe them as feeling and caring human beings. P’s wife recalls
that he had a lot of friends, was helpful, liked by everyone, cared for
his mother and took all the responsibilities for his sister’s marriage.
There are many such stories of the ‘human’ side of such prisoners.
Another aspect of the family’s suffering is the gaze of society as
‘guilty by association” which often manifests in their houses being
razed, threats, physical assault and quiet alienation. It forces the
identity of a “death row family” on them. They are also alone in
their grief, which is sometimes worse than the grief of bereave-
ment. “When a man is dead, one can easily grieve for a few days
and overcome the incident, but how is one to process the loss of
a man in prison for 25 years?”

Stories of violence and ill-treatment in prison abound. Horrific
stories of being put inside a tyre and being beaten, denial of food,
verbal and physical abuse and antagonism from other prisoners...
the instances are numerous. One of the prison guards told L he
had no right to live; and L attempted to hang himself while in that

prison. “They attack our honour, they touch our private parts. They
beat and humiliate you. The searching of the ward is physical and
psychological torture. They throw away ironed clothes, they throw
away the bed and step on it. They tore my mosquito net which was
in the cell where | was staying. They beat me too”, recounts A. The
suffocating life in ‘andheri’ or solitary confinement is worse than
an overcrowded barrack. P describes himself 'like a cemetery’, as
a ‘walking dead body’; while S feels an unbearable tension, and
wonders if he will become ‘mental’ in his tiny little cell and will need
admission to a psychiatric hospital.

The comprehensive nature of the use of standardised ques-
tionnaires and assessments will give the reader an understanding
of various mental health perspectives. The extent and nature of
mental health problems, and a better understanding of the origins
of crime and mental iliness are explored in some detail. The Report
focuses on the legal framework as they exist, particularly upon the
sentencing framework for the death penalty. It is a painstaking
and commendable effort which we hope will draw the attention
of a large spectrum of readers, from those involved in the criminal
justice system, to students and practitioners in the fields of law,
as well as mental health. We hope that it will engage and modify
public perception, and draw attention to the need to look beyond
the actus reus, and initiate a deeper dialogue on the subject. The
role of social structures, and medical and psychiatric issues, and
our civic responsibility to address the multitude of vulnerabilities
associated with crime and incarceration, need to be discussed in
the open. We hope that this effort would herald that the objectives
set out, are indeed fulfilled!

This Report is thus an opportunity for a more nuanced gaze,
incorporating perspectives from a human and social lens; and how
that can become a part of the criminal justice system. This would,
we hope, provide a better understanding not only of the individual
in the dock, but also of the wider social canvas in which crime,
punishment, madness and sadness have their tragic denouement.

Dr. Pratima Murthy Dr. Sanjeev Jain
Director Senior Professor and former Head,
Department of Psychiatry

National Institute of Mental Health and Neuro Sciences (NIMHANS),
Bangalore



In many ways, this Report is a continuation of the larger project
of untangling the death penalty in the Indian context’. Unlike
previous works, however, the Report, for the first time, places is
sues of mental health and the psychosocial realities of death row
prisoners, front and centre. The Mental Health Research Project,
findings of which this Report presents, was conceptualised to
undertake an exploration into (a) psychiatric illnesses among
death row prisoners, (b) intellectual disability among prisoners
sentenced to death, and (c) the psychological consequences
and the pains of death row.

The Report provides a longitudinal view of the life of death
row prisoners from their childhood to their lives on death row. In
doing so, it unpacks many concepts that already exist in Indian
death penalty jurisprudence, particularly those that relate to
the death penalty sentencing framework and the mental and
emotional agony of living on death row, while also introducing
newer perspectives.



This Report first provides information on the socio-economic de-
mography of the prisoners and also touches upon aspects that
pertain to the legal journey of the cases (Chapter I). As shown in
the chapter, prisoners interviewed as part of this Project were rep-
resentative of the death row population interviewed for the Death
Penalty India Report. In discussing the death penalty, it is important
to understand its legal context and Chapter Il provides an overview
within which criminal law, but more specifically the death penalty,
interacts with issues of mental health. From a constitutional law
perspective, the Report introduces a new discourse on the death
penalty. It discusses the implications for the state’s responsibility
in cases of violations of the right to health, a fundamental right
guaranteed under the right to life, and its effect on the continued
application of the death penalty in cases where these violations
take place.

Though all three aims that the Project was conceptualised to
fulfil pertain to mental health, the motivations for each were dif-
ferent. The first aim (Chapters IV and V) was a direct result of a
watershed moment in Indian death penalty jurisprudence. The
Supreme Court in 2014 in Shatrughan Chauhan v Union of Indic?,
pronounced that insanity was a supervening factor warranting
commutation of the death sentence to life imprisonment. This led
us to inquire into the different kinds of mental illnesses among
death row prisoners and what the experience of these illnesses
meant in the context of death row. The findings indicate a crisis.
Among the 88 prisoners interviewed during the course of the field-
work, the main psychiatric ilinesses found were Major Depressive
Disorder (30 prisoners), Generalised Anxiety Disorder (19 prison-
ers) and Substance Use Disorder (18 prisoners). Three prisoners
reported having psychotic episodes in prison - one of whom had
a psychotic episode while in solitary confinement. 37 prisoners
had sub-clinical mental health concerns. While this itself is a major
cause for concern—more worryingly, 8 prisoners had attempted to
die by suicide and close to 50% had thoughts of dying by suicide.
The death row population is precariously vulnerable to mental
illness and to severe psychological harm in state custody. It raises
serious questions about the state’s responsibility in addressing
and preventing the very real mental health crisis among death row
prisoners, and the consequences, legal and social, of a failure to
act on this responsibility.

The second aim on intellectual disability (Chapter V) fills a crucial
knowledge gap in death penalty jurisprudence. It is a gap that has
found no attention, even after four decades of the elucidation of a
constitutionally permissible death penalty sentencing framework
in Bachan Singh v State of Punjab®. The death penalty sentencing
framework is meant to determine the degree of responsibility to be
attributed to the accused. Barriers in decision making, judgment
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formation and gullibility are some key aspects of the disability,
which necessarily have a bearing on the degree of responsibility
that can be attributed to a person with intellectual disability. The
disability also makes them extremely vulnerable to victimisation and
abuse in the criminal justice system. Nearly 11% of the prisoners
were diagnosed with intellectual disability and over 75% were found
to have deficits in intellectual functioning. That their disability was
not brought to the notice of the court does not exempt the state
from responsibility, but is an indication of our current legal system’s
inability to grasp wide-ranging issues not directly related to the
law, but which impact the law nonetheless. We have sentenced to
death people, who, due to the nature of their disability, might very
well be exempt from the death penalty altogether.

At its merciful best, the Supreme Court has paid attention to
the mental agony of prisoners while awaiting a decision of life and
death and has resoundingly rejected suffering as an aim of the
death penalty. Chapter VIl delves into the lived experience of death
row prisoners to understand the psychological and emotional
upheavals of a life on death row. The oscillation between hope
and hopelessness and the many deprivations and violence that
death row prisoners face, which are often directly related to their
punishment, reveal a dark picture. Powerlessness, a meaningless
life and the othering make for dehumanising conditions to live
with. The narratives of prisoners on death row both inside and
outside the courtroom paint a dehumanising picture of villainy.
Some prisoners internalise this and some continue the fight for
their dignity. Death row is accepted as purgatory where evil be-
longs. By unravelling the psychological harm of the death penalty
due to both their treatment in prison and narratives outside, the
chapter urges the reader to question whether we live in a society
which willingly accepts pain as punishment.

However, it is impossible to inquire into these aims as the neat
categories that they appear to be. As with any of us, lives of death
row prisoners defy categorisation, and each of the above aims ne-
cessitated a much broader inquiry into their lives, pre- and post-in-
carceration. Their ‘now’ is inextricably linked with their past and
future, and as the Project progressed, it bloomed into a much more
in-depth and richer understanding of the lives of the prisoners.

In her paper, Equity and Mercy, Martha Nussbaum traces the
idea of justice and punishment, mercy and equity to the thought
tradition of Aristotle and Seneca. A line of thought which has
continued till date - that laws must be sufficiently malleable to
accommodate the realities of each case, that before deliberately
inflicting punishment, the judge must be able to locate the offender
in all their context. A wise judge is not a harsh judge, an equitable
judge is a wise judge. And equity in punishment requires deep
insights into who is being punished*.



The death penalty framework is a continuation of this idea. It
requires that the judge, before condemning a person to die, must
know who is being punished; their social reality (often very different
from the judge’s context), their immediate and distal surroundings
and the multitude of factors that have shaped the person before
them. To be able to judge, we need to know. That is what the death
penalty sentencing framework is meant to do. It allows the judge
to sentence only after they know who it is that they are imposing
the death penalty on. A task which has largely been whittled down
to boilerplate, perfunctory and a checklist approach to the life of
the prisoner; a process which, contrary to its original purpose, has
become dehumanising itself. This Report lays bare the social reali-
ties and surroundings of prisoners sentenced to and living with the
death sentence. It is a modest exercise in providing an insight into
the harsh and often unforgiving life that the prisoners have faced.
Chapter lll illustrates the web of poverty, abuse, neglect, violence
and little to no access to public goods and opportunities that is
the life of an overwhelming majority of death row prisoners. This is
not to say that they should not be held responsible—the scheme of
our criminal justice system ensures punishment for offending acts.

Our lives and experiences mould us every step of the way, and
understanding the lives of prisoners who are to be sentenced to
death is an invitation to appreciate and consider their lives and
experiences which in turn have shaped them. An equitable and wise
judge, an equitable and wise society, must extend this courtesy to
people it condemns to death.

In answering who gets the death penalty, it must be borne in
mind that it is not only the guilty who get the death penalty. It is
not only those who are “extremely culpable™ who get the death
penalty. It would appear that more often than not the court is
inaccurate in its assessment® Of the 88 prisoners who were part
of the Project, 60% of the prisoners either had their death sen-
tence commuted or were acquitted by either the High Court or
the Supreme Court. If we accept pain as punishment, 60% of the
prisoners went through that pain needlessly (Chapter IX).

But death row prisoners are not the only ones who go through
this agony on a daily basis. We, our legal system, have paid scant
attention to a population which was never on trial—families of death
row prisoners. The scheme of punishment is such that it only fo-
cuses on the person on trial (guilty or otherwise). The punishment
is meant for that one person, but people who face the punishment
are many more. Held guilty by association, families of death row
prisoners bear silently the social ostracization, the stigma, the
loss and grief. Their grief remains real, but unvalidated, socially
and legally (Chapter VIII).

The Report is a culmination of five years of work, including con-
ceptualising and designing the study, obtaining permissions to

INTRODUCTION

conduct interviews with death row prisoners, fieldwork, and analysis.
The findings presented in this Report are based on interviews with

88 death row prisoners and 110 families of death row prisoners.
These interviews were conducted with the intention of collecting

information on the life-history of the prisoners, from childhood and

their experience as well as their family’s experience of the criminal

justice system, particularly of the death sentence and were guided

by semi-structured qualitative questionnaires. Psychometric tools

and clinical interviews were administered to death row prisoners for
enquiring into the extent of psychiatric concerns and intellectual

disability present in this population. All the interviews were con-
ducted in the language understood and spoken by the prisoner
and their families and the transcripts translated into English before

analysis. The data presented here was obtained after coding the

transcripts based on a codebook generated for this purpose, and

analysing the codes and code-groups through software used for
statistical and qualitative analysis.

The Report does not delve into the moral and social imperatives
for the death penalty. It does, however, show the many hurdles
and obstacles that death row prisoners repeatedly hit against and
are moulded by during their formative years, their adolescence
and their early and late adulthood. In addition to answering “who
gets the death penalty,” (for the prisoner as for their families) the
Report also answers, “what the death penalty means”. It does not
look to philosophical underpinnings of the death penalty, or what
it means for us as judges, for that obscures the actual experience
of the death penalty. It turns to death row prisoners themselves to
understand “what is it like to be a prisoner living with the sentence
of death?”, to borrow from Nagel’'s seminal paper on consciousness
and subjective experience’.

This Report is an invitation to delve into the lives of prisoners
sentenced to death, past and present. It requests of the reader
only one thing - to believe, as true, the story of death row prisoners
and their families.



The phrase ‘prisoner sentenced to death’ or ‘death row pris
oner’ for the purposes of the Report encompasses prisoners
sentenced to death by the trial court, including those whose
sentence is pending confirmation by the High Court. Though
the law considers only those prisoners to be ‘under sentence



of death’ whose mercy petition has been rejected by the Pres
ident!, in reality, as soon as the death sentence is imposed by
the trial court, prisoners are treated and seen differently not
just by prison administrators and other prisoners, but institu
tionally as well. It is the reality and experience of being treated
as a death row prisoner (even if it is not what the law mandates)
and of living under the threat of state sanctioned death that we
accorded primacy.

After outlining the nature of our sample, including death row
prisoners and their families, the chapter provides information
on parameters that were found to be representative of India’s
death row population, as tested against details documented in
the Death Penalty India Report. The chapter then details the
socio-economic background of death row prisoners interviewed,
and provides a bird’s eye view of the cases against the prisoners
and the criminal justice system.
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Sample

Our first interview with a death row prisoner was on 21st December
2016 in Central Prison, Raipur, Chhattisgarh. On that day, there were
a total of 388 prisoners living under the sentence of death in India.
But the death row population does not remain static for long and
the numbers change rapidly. For instance, on the last date of our
interview with the prisoners, i.e, 13th February 2018, there were
365 prisoners under the sentence of death. However, in order to
compare proportions, we needed to freeze the number of prisoners
and for this purpose, we used the number of death row prisoners
as on the first day of the prisoner interviews. We interviewed 88
death row prisoners, including three female prisoners, across five
states—Chhattisgarh, Delhi, Karnataka, Kerala and Madhya Pradesh.

B PRISONERS SENTENCED TO DEATH
Interviews with prisoners sentenced to death were conducted in
five states—Chhattisgarh, Delhi, Madhya Pradesh, Karnataka and
Kerala—between 21st December 2016 and 13th February 2018.
Though the maximum number of death row prisoners that we could
have interviewed across the five states was 97, we were able to
interview 88. With respect to Karnataka, the permission itself was
contingent on us not interviewing one death row prisoner whose
mercy petition was rejected by the President in 2013. Seven pris-
oners refused to interview with us for reasons of media and com-
munity backlash, concern for the family’s well-being and disinterest
in participating in the Project. One prisoner was medically unfit to
sit for the interview. (Graph 1.1)

Interviews for the 88 prisoners were conducted across 16 Cen-
tral Prisons and one District Prison. (Table 1.1)



B FAMILIES OF DEATH ROW PRISONERS
Families of death row prisoners were interviewed across seven
states, i.e,, Bihar, Chhattisgarh, Delhi, Karnataka, Kerala, Madhya
Pradesh and Uttar Pradesh. The family interviews were conduct-
ed between 14th November 2016 and 13th April 2018. The family
tracking began on 31st October 2016 in Chhattisgarh.

Though we interviewed 88 prisoners across five states, 171 fami-
lies were tracked and 110 were interviewed across seven states. The
large discrepancy between the number of prisoners interviewed
and families tracked and those interviewed is because in two states,
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In the five states where death row prisoners were also inter-
viewed, we were unable to track three families, while four families
refused to be interviewed. Stigma, fear of media and community
backlash, cultural barriers with respect to women and severed ties
with the prisoners were some of the reasons for families to deny
consent. We did not interview four families because the prison-
ers, whom we had approached before the family in these cases,
requested us to not interview them. Eight prisoners did not have
family in the same state. In this group, we were able to track down
and interview five families. (Graph 1.2)

Bihar and Uttar Pradesh, we tracked the families while awaiting
responses from the Prison Department. While we were not given
permission to interview prisoners in Bihar, the Prison Department
in Uttar Pradesh eventually stopped responding to our requests.
We stopped our interviews with families when the permission from
these two states did not come through.

TABLE 1.1
State-wise break-up of prisons where interviews were conducted

Prisons Covered Number of Prisoners Gallows

Name of the

State Interviewed Present
1. Chhattisgarh Central Jail, Raipur 8 Yes
GRAPH 1.1 2. Delhi Central Jail, Tihar 7 Yes
gélhgglﬁEEEISZE OF DEATH ROW 3. Madhya Pradesh ~ New Central Jail, Bhopal 2 No
KARNATAKA KERALA KERALA Central Jail, Hoshangabad 1 No
i i I Central Jail, Jabalpur 7 Yes
Central Jail, Indore 11 Yes
District Jail, Indore 1 No
Central Jail, Gwalior 3 No
NOT INTERVIEWED Central Jail, Ujjain 5 No
: 4. Karnataka Hindalga Central Jail, 26 Yes
Belgaum
5. Kerala Central Prison, Kannur 6 Yes
Central Prison, Poojappura 9 Yes

CHHATTISGARH

(Thiruvananthapuram)

MADHYA PRADESH DELHI KARNATAKA

Central Prison, Viyyur 2 No
30 7 3
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Representative
Nature of the
Population Interviewed

As the 88 prisoners interviewed for the Project are only a propor-
tion of the total number of death row prisoners, it was important
to consider the extent to which it is representative of India’s death
row population. Accordingly, we compared the socio-economic
profile of the sample under consideration and information related
to their cases with the data presented by the Death Penalty India
Report. Though its data pertains to 2013-2015, it is the only study
to have documented the socio-economic characteristics as well
as information on the criminal justice system with respect to all
of India’s death row population. The sample in this Project was
considered representative of the death row population along a
parameter if the p value was greater than or equal to 0.05% Our
sample was found to be representative of key indicators of the
socio-economic status of the death row population. These include
age at the time of offence (p value = 0.33) and interview (p value =
0.64), sex® (p value = 0.9), education (p value = 0.06), employment
(p value = 0.92), and caste (p value = 0.14). The population was
also found to be representative along the parameters of offence
(p value = 0.15) and nature of legal representation (p value = 0.56).

GRAPH 1.2

FAMILIES OF DEATH ROW PRISONERS
INTERVIEWED

BIHAR CHHATTISGARH  DELHI UTTAR PRADESH
20 12 4 42
— UTTAR PRADESH
KERALA 8
13
KARNATAKA
FAMILIES TRACKED 6
BUT NOT INTERVIEWED
61
BIHAR
5

KERALA

KARNATAKA MADHYA PRADESH MADHYA PRADESH
22 31 2
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Socio-Economic
Profile of Prisoners
Sentenced to Death

B AGE-WISE COMPOSITION OF DEATH

ROW PRISONERS

Before imposing the death penalty, courts are meant to inquire
into factors that may be considered mitigating, such as the age
of the prisoner at the time of the incident, with “extreme youth”
being of “compelling importance™. Recent developments in the
field of mental health and neuroscience provide some answers
as to why young age is important when attributing responsibility
and deciding the degree of blameworthiness for certain actions.
Research suggests that our brain continues to develop in areas
critical to our daily functioning, including impulse control, decision
making and risk assessment, until around the age of 252 Increased
impulsivity and reactivity to situations, lesser maturity and a not
yet fully formed ability for considered foresight explain the im-
portance of young age as a mitigating factor. (See Chapter il on
Vulnerabilities and Life Experiences).

Given the widespread lack of documentation among the pris-
oners and families we interviewed, we relied on their narratives
for information on the prisoners’ age. Where the prisoner or the
family was not able to give a definitive answer or gave a range,
we cross-checked the ages with judgements and prison records,
where available.

51 prisoners out of the 88 were under the age of 30 at the time
of the incident, and 31 prisoners were under the age of 25. Two
prisoners claimed to be below 18 years at the time of the incident,
which, if true, would mean that they would have been ineligible for
the death penalty in the first place. Two prisoners were above 60
years of age at the time of the incident. (Graph 1.3)

The median age of death row prisoners at the time of incident
was 28 (16-75) years. The median age at the time of sentencing
was 33.5 (18-77) years. The median age at the time of assessment
was 37 (22-78) years.
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GRAPH 1.3

AGE-WISE COMPOSITION OF DEATH ROW
PRISONERS AT THE TIME OF INCIDENT

@ DEATH SENTENCE IMPOSED BY TRIAL COURT

HIGH COURT CONFIRMED

@® SUPREME COURT CONFIRMED

80

70

60

50
40

30

20

10

0@
...O

009000

80

70

S
©

S S
1o) <

(S¥VIA) INIQIONI 40 IWIL 3IHL LV 39V

S
(2]

20

10

OVHLSNN
HLVNVS

VAINI LAV
NVATY
WY¥VANNS
VYHNHO MNVAVW
NNHSIA
UVAoanv
aI0vS

AYANY NNAVE
NIVSSNH
HONIS VALIQY
MVAVN NHOVY
ANVNVAVY
NHOr nvd
WY3NHOVY
HSIANS
L¥397IH
LNVVAA3A
OISYM

UVINVE NLINVNNYHA
IANN

NYWXVT

IVYd0D WYAHS
LIANVd NNryv
VANVNYAIHOHOVS
VINNNVH ¥VINO
VANVLIVHO
Z3aNNvd

VAUNS AVFYVY
133NIA
9ITvHD
IVNNIN
QAVHSNVN

SVNY

NVLINS Q3AVF
IvSIVd
UYAYIHIHS
INIHSOY
NVHEVNVNAVd
LNVHSNS
UNAVI

avdnya

avsy

VIV

NNV

HLivd

ZVriv

V4VLISNN
HS3NIIA
AV1IVd

AVSVA

L1IHOY

NVIIVE

VANIL HLIVNJVIVY
L1IHOVY

YYNNY HLYVHAIS
VYANINIO
ANVNY

vi1ga

NVNaV

NHLNW

AN

VAIQ

NrNvs

Haoans

V1S3l SVIOHIOIN
viany

INOS TNV
TIVHANVY
AJAVHVN

1vrvy
NVINVAVYENsSyive
AN

avind

YVHONVA dVAV
navvs
YVAVNNVOVINN NVHOWOVE NVAHAVIN
AVNVYd

NVHS)VS
VNYVHS NVHOJV
AVINHAVA
HS3AAIQ

vilva

JVaonva

HONIS Avr
LNVIINHSYV
INWIVAINS



19

CHAPTER I

18

AGE-WISE COMPOSITION OF DEATH ROW
PRISONERS AT THE TIME OF ASSESSMENT

@ DEATH SENTENCE IMPOSED BY TRIAL COURT

GRAPH 1.4
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GRAPH 1.5

COMPOSITION OF DEATH
ROW PRISONERS BASED
ON CASTE

B CASTE AND RELIGION-WISE COMPOSITION '5‘0 INFORMATION AVAILABLE ggHEDU'-ED CASTES
For caste and religion, we relied on information provided by the
prisoners and their families, judgements, prison lists provided by
respective prisons and news reports. The graph below categorises
the prisoners into various caste groups on the basis of lists pre-
pared by each state under the Scheduled Castes and Scheduled FORWARD CASTES
Tribes Orders (Amendment) Act, 1976. Information on caste was 10
not available for five prisoners. Only 10 prisoners belonged to
the Forward Castes, while 25 belonged to Scheduled Castes and
formed the largest proportion of prisoners in our population closely
followed by prisoners from Other Backward Classes (21). (Graph 1.5)

Karnataka and Madhya Pradesh had the largest number of pris-
oners sentenced to death who belonged to Scheduled Castes, at
12 and 11, respectively. (Graph 1.6)
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GRAPH 1.6

STATE-WISE DISTRIBUTION
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With respect to religion, the prisoner’s belief system was given
primacy, regardless of the religion followed by the family. Infor-
mation on religion was not available for two prisoners, and six
prisoners mentioned not having any specific religious affiliations.
While most of the prisoners we interviewed identified themselves
as Hindus (51), at 18, Muslims were the largest religious minority
group. (Graphs 1.7 and 1.8)

B EDUCATIONAL PROFILE OF PRISONERS

Education, for the purposes of this Project, is defined as any kind

of formal education in school, up until the time of arrest. Nine death

row prisoners had resumed their education in prison, which has
not been reflected in the data presented here.

As with most other information on the socio-economic back-
ground of the prisoners, we have relied on the narratives provided
by prisoners and their families, particularly due to the lack of any
school records to rely on. The educational profile of prisoners has
been divided into five categories. These are—

1. Never went to school: Prisoners who never went to school,
even for a single day.

2. Primary: This includes prisoners who attended school up to
standard 5.

3. Secondary: This category refers to prisoners who studied in
standards 6-9.

4. Higher secondary: This category refers to prisoners who were
enrolled in standards 10-12.

5. Higher studies: It includes prisoners who enrolled or have com-
pleted undergraduate, post graduate, diploma/vocational and
professional courses.

34 (38.7%) death row prisoners out of the 88 interviewed had

not undertaken their secondary education at the time of offence.

(Graph 1.9)

CHAPTER I 23

GRAPH 1.7

OVERALL DISTRIBUTION OF DEATH
ROW PRISONERS BASED ON RELIGION
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GRAPH 1.8

STATE-WISE DISTRIBUTION OF DEATH
ROW PRISONERS BASED ON RELIGION
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A closer look at the context of a majority of the prisoners re-
veals extremely poor economic conditions because of which they
have had to, at a young age, forego their education and get out
of age-appropriate spaces into spaces meant for adults. (See
Chapter Il on Vulnerabilities and Life Experiences for an in-depth
discussion) The immediacy and urgency of the economic hard-
ship often led to prisoners having to take up work, mostly in the
unorganised sector, when they were adolescents or young adults.
(See section on Occupation) Prisoners also mentioned a lack of
teachers and well-functioning schools as reasons for dropping
out. Early drop-out from school could also indicate unaddressed
mental health concerns among prisoners and intellectual disability
which is often expressed as ‘disinterest in school'. (See Chapter
VI on Intellectual Disability and Death Penalty)

Karnataka had the largest number of prisoners who had never
been to school (13), while Madhya Pradesh had the most number
of prisoners who had completed higher education (4). (Graph 1.10)

GRAPH 1.9

EDUCATIONAL PROFILE OF DEATH
ROW PRISONERS
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B OCCUPATION

30 out of the 88 prisoners who were interviewed had found em-

ployment in the unorganised sector as manual labourers (agricul-

tural and non-agricultural). A further six did farming on either their

own, or on leased lands (marginal and small cultivators). (Graph 1.11)
The occupation of prisoners we interviewed have been cate-

gorised as following:

1. Manual casual labourers (agricultural and non-agricultur-
al): Auto driver, bus conductor / cleaner, daily wage labourer,
manual scavenger, scrap dealer, shop helper

2. Marginal and small cultivators (cultivating on own or leased
land measuring less than four hectares)

3. Low paying public and private salaried employment: Shop
assistant, driver, insurance agent, municipal karamchari

4. Small own account enterprises: Driver of self-owned private
taxi, shop owner

STATE-WISE DISTRIBUTION OF EDUCATIONAL
PROFILE OF DEATH ROW PRISONERS

B NEVER WENT M PRIMARY

TO SCHoOOL

15

12

[ SECONDARY HIGHER HIGHER

SECONDARY STUDIES

15
13
12
10
9
7 7
6
6
4 4 4 4

3 3 3 3 3 3 3

— 3
2 2
1 1

0 .

CHHATTISGARH DELHI MADHYA KARNATAKA KERALA

PRADESH



26 CHAPTER I 27

5. Salaried public and private employment: Government school themself, understands the world, and forms perceptions, appropri-
teacher, municipal corporation employee, state transport bus ate responses and foresight®. (See Chapter Il on Vulnerabilities
driver and Life Experiences for a detailed discussion)

6. Medium and large cultivators (cultivating on own or leased Karnataka and Madhya Pradesh had the largest number of pris-
land measuring four hectares or more) oners working as casual labourers in the unorganised sector, at

7. Medium and large businesses: Engaged in real estate, owner 12 and nine, respectively. Karnataka also had the largest number
of computer centre, owner of garment shop of prisoners who, at the time of arrest, were salaried employees,

8. Religious occupation either in the public or private sector (4). (Graph 112)

9. Unemployed persons including students

While it is important to look at a prisoner’s occupation as an indi-
cator of their socio-economic background, it is equally important
to pay attention to the time when they entered these spaces. We
found that an overwhelming proportion of the death row popu-
lation had to assume the role and duties of an adult during ad-
olescence, and entered the unorganised work sector. Entering
unregulated, adult spaces of work at a young age can have long
term repercussions for an individual in terms of poor social out-
comes (including violence) and deterioration of their mental health.
Unmentored exposure to adult working spaces during adolescence GRAPH 1.12

also adversely influences the lens through which an individual views STATE-WISE DISTRIBUTION OF
OCCUPATION OF DEATH ROW PRISONERS
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Information Pertaining
to the Criminal Justice
System

This section presents data on the prisoners’ journey in the criminal
justice system, and provides information on the different offenc-
es that the prisoners have been sentenced to death for, their
case-status at the time of the interview and time spent by them
in prison and on death row.

B CATEGORIES OF OFFENCES

Offences for which the 88 prisoners were convicted and sentenced

to death have been divided under five broad categories:

1. Murder simpliciter: This category includes cases where the
prisoners were convicted under Section 300 of the IPC along
with provisions under other legislations such as the Arms Act,
1959, the Explosive Substances Act, 1908 and the Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989.

2. Sexual offence and murder: This category include cases where
the main offence along with the murder charge was rape, cases
punishable by death under Sections 376A and 376E, and cases
under the Protection of Children from Sexual Offences Act, 2012
(POCSOQ), along with Section 300 of the IPC.

3. Kidnapping with murder: This category includes cases where
the main offence along with the murder charge was kidnapping.

4. Terror offences: This category includes cases where the pris-
oners were convicted under the Terrorist and Disruptive Activ-
ities (Prevention) Act, 1987, Prevention of Terrorism Act, 2002,
Unlawful Activities (Prevention) Act, 1967, and the offence of
‘waging war’ under Section 121 of the IPC.

5. Dacoity with murder: This category includes cases in which
prisoners were convicted for dacoity with murder under Section
396 of the IPC.

Murder simpliciter formed the largest category comprising 33

prisoners. Sexual offence and murder formed the next largest

category with 26 prisoners being sentenced to death across the

five states. (Graph 1.13)

Madhya Pradesh had the largest number of death row pris-
oners at 30. Karnataka had 29 death row prisoners at the time
of the interview, out of which 26 were interviewed, and it had
the second highest number of death row prisoners. At 14 and 11,
prisoners sentenced to death for murder simpliciter formed the
largest number of the total state death row population in Madhya
Pradesh and Karnataka, respectively. Madhya Pradesh had the
largest proportion of prisoners sentenced to death for sexual
offences and murder (13). (Graph 114) Out of these 13 prisoners
though, the sentence of seven prisoners was commuted by the
Supreme Court to various terms of life imprisonment. (See Chapter
IX on Acquittals and Commutations)
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B CATEGORISATION BASED ON CASE-STATUS

In death penalty eligible offences, the trial court is the court of

first instance that decides between the minimum punishment of

life imprisonment and the death penalty. All death sentences im-

posed by trial courts are mandatorily sent to the High Court for

confirmation, where the Court can re-appreciate the conviction
as well as the sentence”. Appealing the High Court decision to the

Supreme Court is not mandatory, but if appealed, the Supreme

Court has to, at minimum, give reasons for confirming the death

sentence before dismissing the case®. After December 2015, the

High Courts and the Supreme Court have the power to decide

between life imprisonment simpliciter, life imprisonment without

the possibility of remission (for whole life or a term of years), and
the death penalty?®.

While there are multiple stages before a death row prisoner can
be executed even after the Supreme Court confirms the death
sentence, in this section, we have classified prisoners into the three
judicial stages defined below:

1. Death sentence imposed by the trial court (TC): Prisoners
sentenced to death by the trial court with the confirmation of
the sentence pending before the High Court (HC).

2. HC Confirmed: Prisoners whose death sentence was confirmed
by the High Court in the mandatory appeal. This category in-
cludes prisoners whose appeal is pending before the Supreme
Court (SC).

3. SC Confirmed: Prisoners whose death sentence was confirmed
by the Supreme Court. This category includes prisoners whose
review petition is pending or may have been dismissed by the
Supreme Court. In our sample, this also includes the seven pris-
oners whose mercy petitions had been rejected by the President.

The chapter presents the status of the cases at the time of the

interview (Graph 1.15) which in many instances had changed at the

time of writing the Report. (For the final status, refer to Chapter

IX on Acquittals and Commutations)

46 prisoners who had been sentenced to death by the trial
court, with their confirmation proceedings pending before the High
Court formed the largest majority among the prisoners interviewed.
While the death sentence of 33 prisoners had been confirmed by
the High Court, there were nine prisoners whose sentence had
been confirmed by the Supreme Court. (Graph 1.15)

STATE WISE BREAK-UP OF CASE STATUS

Kerala had the largest proportion of prisoners whose appeals were
pending before the High Court (88.2%). Chhattisgarh, on the other
hand, had the largest proportion of prisoners whose death sen-
tences had been confirmed by the High Court, with their appeals
pending before the Supreme Court (75%). In absolute numbers, at
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19, Madhya Pradesh had the greatest number of sentences con-
firmed by the High Court. Out of the nine prisoners whose death
sentences had been confirmed by the Supreme Court, four were
from Madhya Pradesh. (Graph 1.16)

CATEGORISATION OF DEATH ROW
PRISONERS BASED ON CASE STATUS
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9

HC CONFIRMED
32
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B LEGAL REPRESENTATION

Irrespective of which stage the case was at, 56 prisoners were
being represented by private lawyers, some of which included
pro bono private representation. 26 prisoners mentioned that
they were being represented by state appointed legal aid lawyers.
One death row prisoner had represented himself throughout the
process. We were unable to ascertain this information for four
prisoners. (Graph 117)

B MERCY PETITIONS

A person can, after the confirmation of death sentence by the High
Court or Supreme Court, file a petition for pardon or for commu-
tation of the sentence either with the Governor of the state™ or
the President of India™. Of the 88 death row prisoners interviewed
by us, seven prisoners had their mercy petitions rejected by the
President after their death sentence had been confirmed by the
Supreme Court. (Graph 1.18)
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Of these seven prisoners, warrants of execution had been issued TABLE 1.2

against Hilbert in 2012 and Lakshmikant in 2014. Information on prisoners whose mercy petitions were rejected by the President
Though executive delay in deciding the mercy petition makes a

death row prisoner eligible for approaching the High Courts or the Name of the ~ Age at the Age at the time of  Time spent in Time spent

Supreme Court for commutation of their sentences (See Chapter prisoner time of offence ) of mercy  prison (years) on death row

- (years) petition (years) (years)

Il on Legal Framework), we were unable to compute the time spent

on death row by each of the prisoners while awaiting a decision Damodar 18 23 5 4.2

on their mercy petition, as the date of filing the mercy petition is

not made public. However, we have mentioned the total duration Drupad 29 34 5 4.2

spent by these prisoners in prison as well as on death row up until

the date of interview. (Graph 119) Girindra 26 31 5 42

B DEATH WARRANTS Rivan 49 58 1.9 1.2

Sections 413 and 414 of the Code of Criminal Procedure, 1973 Hilbert 38 52 16.3 123

(CrPC) give the trial court that imposed the sentence of death, the

power to issue a warrant of execution after the High Court confirms Lakshmikant 17 27 12 8.8

the death sentence. The warrant is formally called a “warrant for

execution of a sentence of death” or more colloquially, a “black Sudish 39 58 229 14.5

warrant” or “death warrant™2. Form No. 42 in the Second Sched-
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ule of the CrPC provides the format in which the death warrant
has to be filled. Six of the 88 prisoners who we interviewed had a
death warrant issued against them, all of which were subsequently
quashed. The death sentence of four of the prisoners was even-
tually commuted.

In 2015 the Supreme Court ruled that death warrants cannot be
issued until all remedies available to a death row prisoner under
the law have been exhausted by them®2. This would include confir-
mation of the sentence by the Supreme Court in appeal and other
judicial mechanisms such as review petition, curative petition, and
executive mechanisms such as mercy petitions to the Governor
and to the President.

Death warrants of four prisoners were issued before they had
exhausted all remedies available to them. Three of these warrants
were issued in contravention of the Supreme Court’s ruling in
2015. (Table 1.4)

B DURATION ON DEATH ROW

“...if a standard period [regarding time spent on death row] was
to be adopted, perhaps each and every person on death row

CHAPTER I

TABLE 1.3

37

tions of living that incarceration entails are known risk factors for
poor mental health®. In fact, the Indian Supreme Court recently
acknowledged this reality, when commuting the death sentence
of a prisoner who had been living under the sentence of death
for 17 years. His death sentence was commuted on account of his
mental illness®.

The Supreme Court has commuted death sentences because
of “undue” delay by the Executive in deciding mercy petitions and
the mental agony of being on death row®. However, the narratives
reveal that the experience of this agony begins soon after the
death sentence is imposed. Though there may be no recognition
of distress due to living on death row while the judicial process is
going on¥, to the prisoner the immense distress they experience
is not so neatly divisible into stages. (See Chapters V and VIl for a
more detailed discussion on the psychological responses to time
spent in prison and on death row.)

Warrant for execution of the sentence of death passed by the trial court

i . ) i Name of the Age Stage at Year in Age at the Time spent
might have to be given the benefit of commutation of death prisoner at the which the which the time of N
sentence to one of life imprisonment. The long delays in courts time of death warrant death issuance of when death
must, of course, be taken into account, but what is needed is a offence was issued warrant death warrant was
systemic and systematic reform in criminal justice delivery rather (years) was issued  warrant issued (years)

(years)

than ad hoc or judge-centric decision.”
J Lokur, MA Antony v State of Kerala,

Lakshmikant 17 Mercy Petition 2014 27 6.3
(2018) SCC OnLine SC 2800 [33] rejected
Hilbert 38 SC Confirmed 2012 49 7

This section provides details of the total time spent in prison by
the death row prisoners including time spent as undertrials. It Sushant 30 HC Confirmed 2016 32 1
looks at the time spent by them while awaiting decision between
each judicial stage and while awaiting a decision on their mercy
petition, where applicable. This section presents the time spent in
prison and on death row until the date of interview and does not
look at further developments which may have taken place in the Laxman 35 HC Confirmed 2017 39 07
case post the interview. Further, it also represents the time spent
by prisoners since the last judicial or executive development in
their respective cases up until the date of interview. (Graph 1.20)

The median time spent in prison by the death row prisoners
interviewed, at the time of the interview, was 5.83 (0.58-22.9) years.
The median time spent on death row was 3.65 (0.01-14.5) years.

Time spent in prison and on death row becomes important due
to the adverse effects of long-term incarceration on the mental
health of the prisoner. The restrictive rules of conduct and condi-

Aditya Singh 41 HC Confirmed 2014 42 0.6

Jay Singh 18 HC Confirmed 2017 23 07
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TABLE 1.4 TABLE 1.4 CONTD

List of all death row prisoners interviewed List of all death row prisoners interviewed

Stage of case Age at the Total Time Age Stage of case Age at the Total Time Age
(at the time of time of time spenton atthe (at the time of time of time spenton atthe
interview) sentencing spentin death time of interview) sentencing spentin death time of
\CELS)) prison row interview (years) prison row interview
(years) (years) (years) (years) (years) (years)
1 Sushant HC Confirmed 31 250 2.00 33 17 Anas Death sentence 36 175 1.08 37
(Death Warrant imposed by TC
issued)
18 Purab HC Confirmed 22 6.00 3.50 26
2 Amar Manohar HC Confirmed 21 6.00 3.58 25
19 Mayank Chuhra HC Confirmed 48 450 433 52
3 Faisal HC Confirmed 32 4.33 375 36
20 Parvez Death sentence 37 175 1.08 38
4 Shyam Gopal Death sentence 37 2.00 0.33 37 imposed by TC
imposed by TC
21 Naushad Death sentence 35 175 1.08 36
5 Jay Singh HC Confirmed 18 4.42 0.67 23 imposed by TC
(Death Warrant
issued) 22 Dharmaketu HC Confirmed 44 13.00 4.42 48
Bankar
23 Aijaz Death sentence 36 6.00 0.33 36
6 Laxman HC Confirmed 35 4.42 0.67 39 imposed by TC
(Death Warrant
issued) 24 Drupad SC Confirmed 30 5.00 417 34
(Mercy Petition
7 Vishnu HC Confirmed 49 2.08 1.08 50 rejected)
8 Akul Soni HC Confirmed 23 5.83 375 27 25 Rudra HC Confirmed 292 4.25 3.08 25
9 Damodar SC Confirmed 19 500 a1 23 26 Nirmal HC Confirmed 34 5.83 375 38
(Mercy Petition
rejected) 27 Saksham HC Confirmed 22 5.83 3.75 25
10 Girindra SC Confirmed 26 5.08 417 31 28 Chaitanya HC Confirmed 36 6.00 350 40
(Mercy Petition
11 Rivan SC Confirmed 50 12.08 117 61 30 Luv HC Confirmed 21 6.42 5.83 26
M Petiti
(Mercy Petition 31 Hilbert SC Confirmed 42 1658 1225 54
rejected) o
(Mercy Petition
12 Anand Death sentence 27 150 1.08 28 rejected; Death
imposed by TC Warrant issued)
13 Jairam HC Confirmed 27 3.00 250 30 32 Ghalib Death sentence 34 5.50 417 38
imposed by TC
14 Aditya Singh HC Confirmed 42 550 292 45
(Death Warrant 33 Saqib Death sentence 45 700 3.75 49
issued) imposed by TC
15 Sanju Death sentence 22 058 0.08 29 34 Siddharth Kumar  Death sentence 38 6.83 0.92 39
imposed by TC imposed by TC
16 Datta HC Confirmed 18 475 4.95 23 35 Raghuram HC Confirmed 41 817 758 49
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TABLE 1.4 CONTD TABLE 1.4 CONTD

List of all death row prisoners interviewed

List of all death row prisoners interviewed

Stage of case Age at the Total Time Age Stage of case Age at the Total Time Age
(at the time of time of time spenton atthe (at the time of time of time spenton atthe
interview) sentencing spentin death time of interview) sentencing spentin death time of
(years) prison row interview (years) prison row interview
(years) (years) (years) (years) (years) (years)
36 Nichola Tesla Death sentence 27 192 150 29 55 Lakshmikant SC Confirmed 21 12.00 8.75 29
imposed by TC (Mercy Petition
rejected; Death
37 Parth Death sentence 31 10.00 8.75 40 Warrant Issued)
imposed by TC
56 Musthaq Death sentence 77 3.25 1.25 78
38  Paul John Death sentence 42 3.42 100 43 imposed by TC
imposed by TC
57 Omkar Hanuma Death sentence 48 20.00 6.75 55
39  Balasubramaniam Death sentence 21 592 492 26 imposed by TC
imposed by TC
58 Kartikeya Death sentence 51 217 0.02 51
40  Hussain Death sentence 50 3.25 175 51 imposed by TC
imposed by TC
59 Raghu Nayak HC Confirmed 43 7.08 3.568 47
41 Rachit Death sentence 28 2.00 0.08 28
imposed by TC 60 Pranav Death sentence 27 392 0.92 28
imposed by TC
42 Vedyaant Death sentence 39 7.25 3.50 42
imposed by TC 61 Sudhish SC Confirmed 48 2350 14.50 62
43 Rohit Death sentence 34 458 0.50 35 62 Sachidanand Death sentence 38 9.00 5.00 43
imposed by TC imposed by TC
44 Vineet Death sentence 44 12.00 0.92 45 63 Mahadev Death sentence 22 8.75 6.58 29
imposed by TC imposed by TC
45 Ramanand Death sentence 56 9.42 4.83 50 64 Divyesh Death sentence 20 8.75 6.58 27
imposed by TC imposed by TC
46 Padmanabhan Death sentence 30 5.17 433 35 65 Madhvan HC Confirmed 20 6.58 5.33 26
imposed by TC Jagmohan
Muragannavar
47 Wasiq Death sentence 37 6.42 5.33 43
imposed by TC 66 Sundaram HC Confirmed 51 8.42 475 56
48 Rajat HC Confirmed 21 475 3.33 24 67 Manu Death sentence 32 5.58 1.42 33
imposed by TC
49 Vasav HC Confirmed 28 5.00 3.33 32
68 Saaru HC Confirmed 22 8.42 475 27
50 Aarjav Surya HC Confirmed 35 8.00 3.58 39
69 Ramdhari Death sentence 26 8.50 292 29
51 Lambodar HC Confirmed 46 4.42 3.50 49 imposed by TC
52 Urvi HC Confirmed 39 6.08 2.67 4 70  Mayur Death sentence 32 958 6.83 39
53 Lucky Death sentence 23 075 050 23 imposed by TC
imposed by TC 71 Madhukar Death sentence 28 1417 6.75 35
54  Roshni HC Confirmed 34 767 267 37 imposed by TC
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TABLE 1.4 CONTD

List of all death row prisoners interviewed

Stage of case Age at the Total Time Age
(at the time of time of time spenton atthe
interview) sentencing spentin death time of
(years) prison row interview
(years) (years) (years)

72 Pallav Death sentence 41 20.00 6.75 48
imposed by TC

73 Arjun Pandit Death sentence 40 150 117 41
imposed by TC

74 Javed Sultan Death sentence 33 592 3.67 37
imposed by TC

75 Amarnath Timma  Death sentence 40 1758 6.75 47
imposed by TC

76 Vignesh Death sentence 41 15.67 6.75 48
imposed by TC

77 Sanath HC Confirmed 67 8.42 475 72

78 Suryakant HC Confirmed 19 8.42 475 24

79 Akira Death sentence 39 16.58 6.75 46
imposed by TC

80 Muthu Death sentence 36 1758 6.75 43
imposed by TC

81 Barun Death sentence 50 700 3.58 54
imposed by TC

82 Bilal Death sentence 27 4.00 1.25 28
imposed by TC

83 Sheheryar Death sentence 33 517 117 35
imposed by TC

84 Adnan Death sentence 26 408 117 27
imposed by TC

85 Asad SC Confirmed 32 17.00 12.25 45

86 Mustafa Death sentence 31 467 1.08 33
imposed by TC

87 Archan Sharma SC Confirmed 19 5.00 4.33 23

88 Subodh HC Confirmed 23 750 3.00 27



The death penalty regime in India engages with the mental
health of the accused from different perspectives and at mul
tiple stages. Even before Bachan Singh v State of Punjab’ set
out the framework for a constitutionally compliant death penalty
sentencing regime, the Supreme Court had begun to engage
with the mental health of death row prisoners and its legal im
plications on their sentence?. Bachan Singh and its modern
predecessors mainly engaged with the mental health of the
accused to decide whether the accused is sufficiently “death
worthy™, i.e., the accused deserves the death sentence. However,
death penalty jurisprudence in India continued evolving beyond
questions of death deservedness to those focused on dignity
of prisoners while living under the sentence of death.

However limited, the death penalty is a small subset of crim
inal law jurisprudence that acknowledges the importance of a
non-diagnostic model of mental health. As will be explained
later in the chapter, in its emphasis on considering mitigating
factors during the sentencing exercise or the impact of delay on
the mental health of a death row prisoner, Indian death penalty
jurisprudence has implicitly adopted a psychosocial lens?, ac
knowledging the impact of the social environment of a person
on their mental health, while also retaining the symptom-diag
nosis approach®.



Within the death penalty terrain, the legal lens through which
courts have considered the implications and relevance of the
mental health of the accused has varied at different judicial stag
es. At the sentencing stage, the mental health of the accused is
viewed from the perspective of penalisation and considered in
assessing the degree of responsibility. In the later stages, the
consideration of mental health turns largely on the dignity of an
individual as a constitutionally protected fundamental right. The
death penalty regime includes jurisprudence which is punitive at
one stage and moves towards a more affirming approach, where
the mental health consequences of the judicial and executive
processes are taken into consideration to preserve the dignity
of the prisoners and rights emanating from that.

Criminal law provides occasion to bring to judicial notice the
mental health of the prisoner even before a prisoner enters the
realm of the death penalty. While jurisprudence on the mental
health of death row prisoners has developed through judicial
intervention®, statutorily there are two stages where the mental
health of the accused comes into play - at the stage of assessing
the competence of the accused to stand trial”’ and when the
insanity defense is raised at the time of conviction®. However,
the legal perspective at these two stages is narrower and limited
to ideas of rationality and capacity.

This chapter is an attempt to provide an overview of the
criminal justice system’s response to the mental health of the
accused, the varying perspectives which inform such consid
erations and gaps that continue to exist. This overview will give
an insight into the changing relationship between criminal law
and mental health, particularly in the context of the death pen
alty, and the contrast between, the by and large static law on
mental health and criminal law at the pre-sentencing stages
and the more nuanced interaction between death penalty and
mental health. The section introduces a constitutional law anal
ysis of the death penalty which neither Shatrughan Chauhan
nor Accused X, both of which deal squarely with the question
of mental iliness and the death penalty, undertake—the right
to health and the death penalty. Shatrughan Chauhan holds
the execution of an ‘insane’ convict a violation of Article 21 but
does not provide much insight into the reasoning. Accused X
holds it impermissible to execute persons with mental ilinesses
who cannot understand the nature of punishment, which goes
to the mental state of the accused. It does not comment on the
state’s responsibility in relation to violations of the fundamental
right to health and its implications for the continued application
of the death penalty—for instance, in cases of onset of mental
iliness in state custody or in relation to conditions of death row
and mental ill-health of the accused.

CHAPTER II

Enquiry into )
Mental Health at Trial

In their treatment of mental health concerns of the accused, the
pre-sentencing stages in India are a relic of the past and similar to
the English common law conception of mental disorders, persons
with mental iliness and their interaction with criminal law. English
common law, for instance, excluded the ‘insane’, ‘mad’, ‘lunatic’ or
idiot™® from criminal justice processes®. In the mid-18th Century,
the English jurist, Blackstone, wrote, “idiots and lunatics are not
chargeable for their own acts, if committed when under these inca-
pacities”. He further argued that mental incapacity would preclude
a defendant from being tried, sentenced and executed™.

Criminal law’s understanding of mental health, was boxed in by
ideas of what it considered rational behaviour, mistaken assump-
tions of capacity to know and understand the world around, and
mental disorders of a certain kind- those which in current times
would be referred to as illnesses with a psychotic feature. The idea
was that persons with certain mental health conditions should be
outside the realm of the law because of an inability to act with any
real understanding of what they were doing and the law should
therefore not be engaging with them.

Indian criminal law has not been eager to let go of the older, yes/
no, approach to capacity and continues favouring notions which
limit rather than protect the rights of persons with mental disability.
For instance, it does not accommodate the concept of diminished
responsibility, which does not acquit the person of all wrongdoing
but allows for mental disorders to be taken into consideration to
reduce the charge.

The starting point for both stages—capacity to stand trial and
the insanity defense—is unsoundness of mind, which in law has
been confined to mental illness. This then becomes applicable to
only one kind of psychiatric concern and excludes the many other
illnesses or concerns which may have repercussions for deciding
the legal consequences vis-a-vis the responsibility of the person.
Though at first blush, the capacity inquiry at both stages appears
similar, the legal test and corresponding time frame differ. When
assessing fitness to stand trial, the inquiry is focused on the current
state of the mind of the accused, their capacity to mount a defense
and exercise their right to a fair trial. During the insanity inquiry,
on the other hand, the question to be answered is one regarding
impairments in the decision-making ability of the accused and
the attendant requirements of understanding the nature or con-
sequence of the criminal act. It is a retrospective enquiry limited
to the mental state of the accused at the time of offence.

‘

B COMPETENCE TO STAND TRIAL

That the accused understands the charge made against them and
is able to defend their innocence is a procedural necessity for
fairness in criminal law. While this could take various manifestations,
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such as the requirement of conducting the trial in a language fa-
miliar to the accused®, in the context of mental state, it refers to
the capacity of an accused to understand the trial and evidence
against them, in order to present their own defense. The aim of
the provision is to ensure that the accused is able to effectively
exercise their fair trial rights. The process must, consequently, ac-
commodate persons who may not have such capacity during trial.

Accordingly, the Code of Criminal Procedure, 1973 empowers
the court to suspend the inquiry or trial if they find the accused
to be of unsound mind or with an intellectual disability (referred
to as mental retardation in the Code) and incapable of construct-
ing their defense®. For persons with intellectual disability, the law
requires the proceedings to be terminated, and for the person to
be discharged™. This was introduced after the recommendation
by the Law Commission that where a condition such as intellectual
disability is ‘incurable’, then the trial itself should not resume, and
preserving the right to life of an undertrial prisoner with intellectual
disability would necessitate discharge®.

The process for determining fitness for trial is triggered where
it appears to the authority that the accused is of unsound mind®.
Where a prima facie case exists, the court has to mandatorily refer
the case to government mental health professionals and, based on
their report, make a judicial determination of whether the accused
has the capacity to understand the charge and evidence against
them, and is able to instruct their advocate™ If the court’s finding
is in the negative, the trial must be suspended until it is judicially
determined with the help of psychiatric opinion that the accused
is fit for trial®®. Failure to observe this provision vitiates the trial and
allows for the judgement to be set aside®™.

The binary approach of either suspending the trial (often for
long periods) or continuing it conforms to the orthodox approach
to capacity in criminal law and can lead to denial of liberty rights
for long periods of time. In some cases, trials have been suspended
and the accused remained incarcerated, deprived of their liberty
rights for periods longer than the actual punishment®. In addition,
such an approach does not account for the many mental health
concerns/disorders/disability, such as mood disorders, which do
not require suspension of trial, but nonetheless require support
during the trial for effective participation of the accused. This un-
derstanding has, as a result, prevented criminal law from devising
ways to facilitate the exercise of legal capacity of persons with
mental disorders to access their rights.

A reformulation which takes into account vulnerabilities and
support needs of the accused, rather than a lack of capacity ap-
proach, would be in line with the progress made with respect to
rights of persons with mental disability. Such an approach ensures
that the agency of a person and their right to participate in their
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trial is respected and reconciles these with the principles and
aims of criminal law.

The next stage which invokes mental health consideration of
the accused is when the accused raises the insanity defense. This
defense can be raised regardless of whether claims of unsound-
ness of mind were raised or considered to assess the fitness of
the accused to stand trial.

B THE INSANITY DEFENSE

The insanity defense in India interrogates the ability of the accused
to form intention or mens rea at the time of the incident. The de-
fense requires the accused to prove that, due to unsoundness of
mind, they did not know the nature of the act or that it was wrong
or contrary to the law?. A successful insanity defense results in a
complete acquittal and puts no responsibility on the accused. As
the law presumes capacity to form intention, the burden lies on
the accused to rebut this presumption through a preponderance
of evidence?, an evidentiary threshold which is lower than “be-
yond reasonable doubt” - the standard that the prosecution must
satisfy. With slight variations, India’s insanity defense remains loyal
to its genesis, i.e, the English M'Naghten Rule, which first came
into existence in 1843%,

For a successful defense, the presence of mental iliness is a nec-
essary but not a sufficient criterion. Traditionally, courts considered
only mental illnesses on the psychotic spectrum® and excluded

“mere abnormality of mind or partial delusion, irresistible impulse

or compulsive behaviour of a psychopath”. In the recent past,
though, accused persons with epilepsy?, partial seizure disorder®
and premenstrual stress syndrome?, have successfully pleaded
the defense.

While ‘insanity’ or for that matter, 'unsoundness of mind' is not
a concept in psychiatry or psychology, courts in India, when inter-
preting the defense, have divided ‘insanity’ into medical insanity
and legal insanity, where mental illness has been understood as
medical insanity. Legal insanity refers to the legal threshold and
requirements that, once fulfilled, exempt the accused from all re-
sponsibility. Whether the link is one of causation, or there need
only be a temporal connection between the act and the mental
illness or whether only certain kinds of mental illnesses qualify or
whether a combination of these need to be present are all ques-
tions which have not found any clear articulation in the Indian
insanity jurisprudence.

The defense suffers from multiple problems that have led to
a confusion in its application. It focuses solely on cognition, i.e,
it requires that the accused be incapable of knowing the nature
or consequence of their act. The defense requires complete lack
of capacity to have knowledge. However, an episode of mental
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illness does not only affect cognition but may also impair voli-
tion. In other words, many mental illnesses may affect a person’s
decision-making ability as well as pathways which affect full and
conscious control of one’s actions when they may be under an
episode even while generally knowing the nature or consequence
of their actions.

Additionally, linking the defense to only mental iliness excludes
many mental health concerns which may arise out of physiolog-
ical illnesses or brain or neurological injuries which may impair,
even if temporarily, the mental state required for intent and guilt.
In any event, even if the defense were to be restricted to mental
illness, taking a dimensional rather than a categorical approach to
psychiatric disorders would align better with current advances in
psychiatry as well. A categorical approach draws rigid boundaries
between ideas of ‘normalcy’ and disorders. The more contemporary
dimensional approach suspends this strict binary and looks at ‘nor-
malcy’, disorders and illnesses on a spectrum. The defense would
be better served if the first level inquiry were into the presence of
any issue or concern which has an impact on an individual’s mental,
cognitive and volitional functioning, before examining whether the
legal components of the defense are satisfied, which themselves
need to be brought in line with a rights-based approach to mental
disorders and disability.

Indian criminal law views a person as either wholly responsible
for an offence or not responsible at all with respect to questions
of guilt determination. In the context of punishment, particularly
the death penalty, on the other hand, courts have commuted the
death sentence to life imprisonment on the basis of mental iliness,
even where the insanity defense was unsuccessful®. However, the
engagement of death penalty jurisprudence with mental health
is not limited to the imposition of punishment. The perspective
and the purpose of the inquiry into mental health of accused is
much wider and changes with each successive phase of a death
penalty case.
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Death Penalty
and Mental Health

Unlike when determining fitness to stand trial or the insanity de-
fense, the approach to mental health within the death penalty
regime is broader and not entirely constrained by symptoms and
diagnostic categories. It also looks at the impact of the circum-
stances and social surroundings of the person on their mental
state and psychological well-being. Not only does the approach
to mental health differ but so does the legal inquiry between the
pre-sentencing and post-sentencing stages as also between the
sentencing, post-sentencing and post-conviction phases in a
death penalty case. The following discussion on mental health
and the death penalty is divided into three parts corresponding
to the different phases of the judicial journey of a death penalty
case, i.e, (i) death penalty sentencing at trial stage (ii) appellate
or post-conviction stage and (iii) post-mercy litigation.

B THE DEATH PENALTY SENTENCING
FRAMEWORK

While upholding the constitutional validity of the death penal-
ty, Bachan Singh v State of Punjab® lays down the sentencing
framework to be followed by courts when using their discretion to
impose the death penalty. In Bachan Singh, the Supreme Court
aimed to restrict the imposition of the death penalty to the “rarest
of the rare” cases and, where the question of life imprisonment
was “unquestionably foreclosed™. The sentencing court must take
an individualised sentencing approach and look into aggravating
(usually pertaining to the crime) and mitigating factors (usually
pertaining to the individual) in each case before making a deter-
mination regarding the death eligibility of an accused. The aim
of the sentencing exercise is to impose the death penalty only
in the rarest of rare cases, and on only those individuals who are
extremely culpable. This individualised sentencing framework is (a)
an implied acceptance that not all accused persons are equally
blameworthy so as to deserve the death penalty and is conse-
quently (b) a mechanism to determine the death-worthiness of
an accused.

Bachan Singh provides an illustrative list of mitigating factors in
favour of the accused, some of which pertain exclusively to mental
health, such as emotional and mental disturbance at the time of
the incident, ‘mental defect’ and duress®. Though not expressly
articulated as such, the mitigation exercise envisaged by Bachan
Singh acknowledges a psychosocial as well as a diagnostic ap-
proach to mental health.

A psychosocial approach views mental health as a subjective ex-
perience on a sliding scale. It emphasises the dynamic interaction
between the social circumstances of an individual, their emotional
and psychological state and the consequent responses to these
moving parts of their lives. On the other extreme end of this scale
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lies clinical and psychiatric illness, which enters into the realm
of diagnosis and symptoms and is a distortion of an individual’s
thought, mood, perception, orientation or memory such that it
impairs judgment, behaviour and the ability to meet the ordinary
demands of life®,

Currently, the scope of mitigating factors is limited in their ap-
plication. Courts have typically looked at mitigating factors, such
as poverty, age, mental and emotional disturbance, as items on a
checklist, limiting them to the time of the offence. There has also
been no consistent consideration and appreciation of mitigating
factors across cases, largely owing to the lack of a principled ap-
proach to mitigation®:. However, if the purpose of the framework
is to contextualise the individual, then applying a psychosocial
lens would be a better fit for purpose, and would move towards
articulating a principled basis for mitigation. A psychosocial ap-
proach considers the life history of an individual as a set of con-
stantly interacting variables, and their relationship with the internal
workings of the individual. This approach will also allow courts to
take into consideration crucial factors, currently missing from the
vocabulary of Indian death penalty sentencing framework, such as
trauma and abuse, which have a long-term impact on health and
social outcomes of the individual and are therefore critical pieces
of information which should be presented before courts. (See
Chapter Il on Vulnerabilities and Life Experiences) However, by
condoning practices such as same-day sentencing®, our current
sentencing jurisprudence further reduces the system’s ability to
move away from an 'item on the list' approach towards one which
allows for a more nuanced understanding of the life and context
of the accused and a more principled appreciation of mitigating
factors.

Another category in Bachan Singh is the mitigating factor of
mental defect. Though now the term is defunct and considered
pejorative, its parameters closely resemble those of intellectual
disability. Intellectual Disability is different from mental illness in
that it is neither episodic nor is it a distortion in thought, mood
and behaviour. Limitations such as those in judgment-making,
reasoning and impulse control which are characteristics of such
a disability, would arguably preclude all persons with intellectual
disability from qualifying the threshold of “extreme culpability”, as
required by the sentencing framework. (See Chapter VI on Intel-
lectual Disability and Death Penalty). Mental defects could also
include injuries to the brain or cognitive impairment which may
result in impairment sufficient to reduce the "extreme culpability”
of the accused to be sentenced to death.

One could argue that a lack of awareness has contributed to
the absence of a robust jurisprudence on mental health and the
death penalty in India. However, restrictions on access to mental
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health experts as part of the accused’s defense team are also likely
to have prevented development in this field. It was only recently,
almost four decades after Bachan Singh, that the need for mental
health professionals®® and social workers¥ to be part of the de-
fense team was recognised by the Supreme Court as part of the
right to effective legal representation of prisoners sentenced to
death and their right to access justice.

There is a crucial difference between considerations of mental
health (diagnostic or psychosocial) at the sentencing stage and at
the post-conviction as well as post-mercy stage. During sentencing,
the mental health of the accused influences the sentence received,
while in the later stages it is largely the impact of the death sen-
tence on the mental health of the accused that is examined.

B POST-CONVICTION ONSET OF MENTAL
ILLNESS

Before 2019, death penalty jurisprudence on mental health dealt
with the two ends of the judicial journey of a death penalty case.
The sentencing stage (as discussed above) and the post-mercy
stage, where considerations of mental health have been invoked
by the Supreme Court in commuting the death sentence to life
imprisonment post the President’s rejection of the mercy petition
of death row prisoners®. (See section on post-mercy consider-
ation of mental health) There was no guidance on the question
of mental illness the onset of which is during incarceration and
at the appellate stage. Through its ruling in Accused X v State of
Maharashtra, the Supreme Court plugged this gap and held that
the onset of severe mental illness post-conviction would be a
mitigating factor resulting in a commutation®, This ruling, however,
raises more questions than answers.

Though the Court refers to the onset of mental iliness after the
offence, it uses the framework of just deserts, even though that
framework is limited to looking at factors and circumstances exist-
ing at the time of offence or pre-offence and for the purposes of
sentencing. The onset of mental iliness post offence, particularly
if it is in the custody of the state, i.e., in prison, does not warrant
an appraisal of extreme culpability*®. The onset of mental illness
during appellate stages requires its consideration in a manner
which is compatible with the death penalty sentencing framework
as also the Supreme Court’s ruling in Shatrughan Chauhan v Union
of India in the context of execution of death row prisoners post
the rejection of their mercy petition®. However, in Accused X, the
Court put in multiple qualifiers, which are at odds with Shatrughan
Chauhan.

In holding mental illness as a post-conviction mitigating factor
(already an oxymoron), the Court puts in place a ‘test of severity’.
The test requires the mental iliness to be severe enough that it
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renders the accused unable to “understand or comprehend the
nature and purpose" behind the imposition of the death sentence®2
The Court also favours schizophrenia to indicate ‘severe mental
iliness’, even while recognising that the severity of a mental illness
is not simply dependent on the type of mental iliness®. The Court’s
test of severity is similar to India’s insanity defense which in itself
has an outdated approach to mental states, cognition and mental
disorders. It also runs contrary to Shatrughan Chauhan, which
noticeably did not put any qualifiers on either the category of
mental illness or its severity in the context of executions.

Accused X, therefore, creates a unique and problematic jurispru-
dence. It considers post-conviction mental illness as a mitigating
factor, and then goes on to qualify such a mitigating factor (which
themselves require no threshold qualifiers) and puts in place a
test of severity—which, in essence, is a test of executability of the
person—a test used largely in the US%% a test that Shatrughan
Chahuan does not articulate. As a result, the consideration of
mental illness pre-execution at the appellate stage requires sat-
isfying a much more stringent test than the one required at the
execution stage.

Though the onset of mental iliness in incarceration, as an under-
trial prisoner or in the course of being on death row, may not have
a bearing on just deserts, it is important to look at it from the lens of
fairness and dignity in punishment. While the idea of incarceration
as punishment inherently accommodates loss of liberty and other
attendant deprivations, the onset of mental illness while living in
prison or while on death row is neither prescribed nor an intended
consequence of punishment. This additional burden, while the
prisoner is in state custody, violates the prisoner’s right to live a
life with dignity, including while being on death row.

Consideration of mental illness at the sentencing stage is to con-
sider whether the death sentence should be imposed at all, while at
the execution stage it is to determine whether executing a prisoner
who has a mental illness would be a violation of their right to life*%.
In Accused X, the Court conflates these issues. The introduction
of a test which determines whether the prisoner understands the
purpose of punishment contradicts the jurisprudence developed
by the Supreme Court where the onset of mental iliness during
the course of life on death row has been determined as a violation
of the right to dignity of the death row prisoner.

B POST-MERCY CONSIDERATION OF MENTAL
HEALTH

Filing of a mercy petition is a constitutionally protected remedy
provided to death row prisoners requesting the Governor or the
President, i.e., the Executive, to commute their sentence to life
imprisonment. In post-mercy litigation, the prisoner contests the
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rejection of the mercy petition on grounds known as supervening
factors. These factors are circumstances in the course of impris-
onment that potentially constitute a violation of the prisoner’s
fundamental rights, and have arisen post the final verdict*®. A com-
mutation at the post-mercy stage does not alter the conviction
and the death sentence imposed by the final court rather it is a
consequence of imprisonment under certain conditions which go
beyond the scope of the death sentence. Supervening factors
are tested against violations of the right to life. Two of the factors
which pertain to the mental health of the death row prisoner are
delay and mental illness.

DELAY

The central claim of delay as a ground for commutation is the
mental and emotional agony caused to the prisoner as a result
of the undue, inordinate and unexplained delay by the Executive
in deciding the mercy petition. It is only the time lapsed during
the pendency of the mercy petition that is considered for this
purpose® because the delay is caused not by the prisoner but by
the Executive in deciding the mercy petition®. It is for the state to
prove that there were proper, plausible and acceptable reasons
for the delay®. In brief, the delay not only has to be undue and
inordinate, it also has to be unexplained. The Supreme Court had
attempted fixing two years as the time period constituting undue
and inordinate delay, but this was later struck down as an impinge-
ment on the President’s constitutional powers®,

In delay claims, the court is charged with examining whether the
undue and inordinate delay constitutes a violation of the dignity
of the accused under Article 21 of the Constitution. In doing so,
courts have focused on the adverse impact on the mental and
psychological health of the prisoner as a result of living with the
uncertainty of death®. Referring to it as dehumanising, the court
has held "undue, inordinate and excessive" delay to be a violation
of the triad of rights under Articles 14, 19, and 21 and falling foul of
a just, fair and reasonable procedure®. Such delay is presumed
to constitute torture®, and the burden to prove so is not on the
prisoner,

“[... The] brooding horror of ‘hanging’ which has been haunting
the prisoner in her condemned cell [...] This prolonged agony
has [an] ameliorative impact according to the rulings of this
Court”

J Krishna lyer, Ediga Anamma v State
of Andhra Pradesh, (1974) 4 SCC 443 [15]
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However, as the narratives of death row prisoners show, the anx-
iety due to the ‘uncertainty of death’ that the law presumes sets
in during the pendency of the mercy petition, is actually experi-
enced by them from much earlier and the fear sets in soon after
being sentenced to death by the trial court. However, courts have
rejected the time taken during the judicial journey as part of delay
relevant for commutation®. (See Chapter VIl on Living with the
Sentence of Death)

A development comparable to the delay jurisprudence in India
has been the development of ‘death row phenomenon’ and ‘death
row syndrome’ in international jurisprudence®. Developed much
after the delay jurisprudence in India had set in, it is understood as
comprising the time spent under the sentence of death, including
during the judicial journey of the case, the consequent psycho-
logical trauma, the extreme conditions of detention on death row,
including violence and the “constant spectre of execution”,

Though the death row phenomenon has not yet been con-
sidered a supervening factor in India, some of its elements have
found stand-alone mentions in different pronouncements of the
court. Solitary confinement before the exhaustion of judicial and
executive remedies®, delay, though qualified?, and the adverse im-
pact of prison conditions on the mental health of prisoners® have
been considered factors for commutation of the death sentence.

MENTAL ILLNESS

While there is no statutory prohibition either on the imposition of
the death sentence or on the execution of death row prisoners with
mental iliness, the Supreme Court has considered the question of
mental illness as a supervening factor relevant for commutation®.

Though mental illness had earlier been rejected as a ground for
post-mercy relief by the Supreme Court®, in Shatrughan Chauhan
v Union of India®, the Court took a diametrically opposite view. It
considered mental iliness as a supervening factor, and considered
the onset of mental illness during the course of being on death
row as a violation of the dignity of a death row prisoner.

In reaching its conclusion, the Court relied on provisions in
various prison manuals, common law and international law prohib-
iting the imposition of the death sentence on persons with mental
illness as well as the execution of those with mental illness®. It also
relied on American jurisprudence which considers the execution
of prisoners with mental iliness as cruel and unusual if the prison-
er is unable to understand the offence they have been charged
with and the nature and purpose of the punishment®. Notably,
Shatrughan Chauhan, while referring to American jurisprudence
does not impose a threshold when holding “insanity as one of the
supervening circumstances that warrants for commutation of death
sentence to life imprisonment”,

CHAPTER II

The Right to Health
and Death Penalty

In declaring that insanity is a supervening circumstance warrant-
ing commutation, the Supreme Court, in Shatrughan Chauhan,
based its reasoning on the fundamental right to life and dignity,
India’s international obligations, the US Constitution’s prohibition
on cruel and inhuman punishment and various prison manuals in
India. However, it does not provide a detailed analysis to answer
‘why’ or ‘how’ these violations would occur. The rationale adopted
by Accused Xin this regard is essentially that dignity in punishment
must ensure that the person retains the “capacity for understand-
ing, rational choice, and free will inherent in human nature™®, and
putting people with mental illness who do not have this capacity
would be cruel and inhuman. In connecting dignity to the capacity
of a person, Accused X makes a mental state argument.

Passingly, Accused X mentions the right of persons with mental
illness to live with dignity as guaranteed under the Mental Health-
care Act, 2017. It also acknowledges the adverse effect of prisons
on the mental health of prisoners. It goes on to mention, “Due to
the prevailing lack of awareness about such issues, the prisoners
have no recourse and their mental health keeps on degrading
day by day.””® It does not take forward the discourse by discuss-
ing the corresponding obligations on the state to address these
concerns and the implications on the death sentence in cases of
these health-related violations. It moves away from addressing
these questions in the framework of dignity and mental health to
dignity and mental state.

Approaching the question of dignity from a mental health (rather
than a mental state) perspective allows for the inquiry to squarely
incorporate issues related to the adverse impact of prison con-
ditions on mental health, including various kinds of mental iliness,
and obligations on the state in terms of the right to life, but more
specifically the right to health.

The right to health has been recognised as part of the funda-
mental right to life,”! including of prisoners, and death row prison-
ers? are no exception. While the right to health is more obviously
linked to the right to healthcare, the right to health framework?
is broader than that, and includes addressing underlying deter-
minants which contribute to poor health, including mental health.

Seen in this context of underlying determinants, the right to
health requires addressing these determinants of poor mental
health on death row, such as violence, stigma, and discrimination
that death row prisoners face, as well as undertaking curative
measures and providing access to quality mental healthcare. Con-
sidering that death row prisoners are a particularly vulnerable
group due to the additional restrictions and violence by virtue of
the punishment itself, the state has a greater obligation to address
factors and stressors that contribute to their deteriorating mental
health, and ensure their mental well-being.
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In fact, seen from the perspective of the right to health framework
in delay claims when the Supreme Court emphasises on the mental
and emotional agony of the death row prisoners, it is also looking
at underlying determinants and state obligations. The underlying
determinant being the executive delay in deciding mercy petitions.
Though a violation in its own right, applying the right to health
framework provides an insight into why it is a violation of the right
to life (and health) and addresses the violation by commuting the
sentence. Similarly, when Shatrughan Chauhan recognises the
“prolonged anxiety and suffering experienced on death row"* and
requires the state to conduct regular mental health evaluations of
death row prisoners it establishes state obligations in the context
of mental health. A proper application of the right to health frame-
work, however, goes beyond questions of time spent on death
row awaiting a decision on the mercy petition (as is the case with
delay) or healthcare, but also examines state obligations from a
preventative perspective. It urges a link between these obligation
whenever a violation takes place in terms of deterioration of mental
health, and exacerbation or onset of mental iliness.

The right to health framework does not just focus on individual
rights but also provides for state aims and interest to be taken
into account when looking at incursions into the right to health.
It harmonises these aims with individual rights by providing for
the ‘least restrictive alternative’ to be adopted when incursions
are necessary and alternatives are present?. In the context of the
death penalty, the state interest involved is punishment (whether
the penological justification is retribution, deterrence or incapac-
itation) and when incursions into the right to health take place,
harmonisation is required so as to not defeat state aims while also
upholding the rights (of health and life) of death row prisoners in
individual cases of violations.

Dignity in punishment requires not only that the punishment not
be cruel but also that other aspects of the right to life, which the
Court has repeatedly held are available to death row prisoners, be
respected, protected and fulfilled, and at minimum, not be violated.

Even if the severity of these mental illnesses does not lead to
the inability of death row prisoners to understand the nature and
purpose of punishment, deterioration of mental health and onset
of mental iliness regardless of its severity is a violation of the right
of death row prisoners to live a life of dignity. These are incursions
unauthorised by law and raise claims implicating the state’s duty
to ensure that the right to life of death row prisoners is not left at
the prison gates.



This chapter provides a brief glimpse into the life of death row
prisoners and offers a framework to understand the implication
of life experiences on the social and health outcomes of their
lives. It explains the relationship between life experiences and
the psychological, emotional and behavioural development of
an individual.

There is persistent and often intergenerational social and
structural exclusion, deprivation, and violence that an over
whelming majority of the prisoners interviewed found themselves
in since childhood. Enough and more research has indicated that
many of the experiences presented in this chapter—neglect
and abuse during childhood, poverty, deprivation, disturbed
family environment—are underlying determinants of violence
later in life. These are not experiences actively sought but that
the prisoners were surrounded with nonetheless, often with



out any support to minimise their harmful effects. Such hostile
environments, particularly in the formative years of a person,
act as ‘risk factors’ leaving the person vulnerable to the risk of
poor social outcomes (such as violent behaviour) and health
outcomes (poor mental and physical health) later in life. They
impact the manner in which an individual makes sense of the
world around them and responds to it. Compounding the vulner
ability is the lack of any factors which may offset the negative
effects of such violence.

To be sure, these factors are not exclusive to crimes punish
able by death, they are common to crimes generally. However,
what makes it important to look at them closely in the context
of the death penalty is not only that the law requires it. It is also
because when a person is condemned to death for causing
harm to society, it becomes imperative to inquire into how they
came to be at this juncture—how has society responded to and
moulded them.

Mitigation offers an opportunity to understand the individual
not in the context of a third person’s (for instance, the judge)
social and structural exposure but in the context of the social
reality of the individual who is being judged. Grounded in a
longitudinal view of an individual’s life experiences, the chapter
offers a framework to inquire into the purpose of mitigation and
consequently develop a principled approach to the presentation
and consideration of mitigating factors.

The chapter also discusses the stress-vulnerability model of
mental iliness which highlights the importance of an individual’s
experiences and circumstances in psychopathology and the
onset of mental iliness. The life experiences discussed in this
chapter are also ‘stress’ factors which can trigger the onset of
a mental iliness, alter brain biology or lead to developmental
disorders such as intellectual disability. This chapter focuses
on the links between life experiences and mental iliness. (For
a discussion on life experiences and intellectual disability, see
Chapter VI) Onset of mental iliness while living with chronic
deprivation not only further complicates the experience and
consequence of the illness but also ensures that any care or
treatment either at health facilities, community or family, though
essential, remains a luxury.

The individual before the court carries the imprint of
these multiplicity of harms, biologically, psychologically and
emotionally.

The chapter first provides a brief overview of the relationship
between life experiences, mitigation and mental iliness. It then
goes on to present certain kinds of harms, i.e., adverse childhood
experiences, their relation with each other as well as traumatic
events that prisoners have either experienced or witnessed.
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Life Experiences and
Mitigating Factors

Bachan Singh formalises the structure of the death penalty sen-
tencing framework and explicitly mentions the critical role mitigat-
ing circumstances play towards determining whether the accused
should be sentenced to death. It produces a non-exhaustive list of
what may be considered as factors mitigating the death sentence,
without articulating the underlying principle running through those
factors. Some of those factors include age, mental and emotional
disturbance at the time of offence, probability that the accused
would not constitute a continuing threat to society, probability of
reformation, and any 'mental defect' that the accused may have
at the time of offence.

Though there have been some additions to this list of factors,
their consideration has not been consistent and has lacked a co-
gent line of reasoning in their acceptance as well as rejection? At
odds with the idea that mitigating factors pertain to the accused?,
these factors seem to have been looked at in the context of the
crime. However, the relevance of mitigating factors is not whether
it can answer why the crime was committed, instead it is to answer
who committed the crime.

An insight into the purpose of mitigating factors was provided
by the Supreme Court in a case pre-dating Bachan Singh. The
Court theorised that the need to look at the circumstances of
the criminal is to understand the “subconscious reactions” of the
accused?. Read with Bachan Singh'’s reference to the emotional
and mental state of the accused at the time of the offence, what

emerges is the importance of looking at the so-

JAVED Sultan witnessed immense violence
in his family when he was young. His
father abandoned the family when he was
around 12 years old and came back after
2-3 years. He shared an incident where
his father once got meat and after it
was cooked, he broke the pot in which it
was cooked. He recalled that his father
would come home drunk and fight with his
mother, and would act like a “madman”.
This in turn caused his mother to take
out her anger towards her husband on
Javed and his siblings. She would beat
them for the smallest mistakes. Javed’s
father was deep in debt even as they
were already poor due to his drink-
ing habits. “[My father] had a lot of
debt. We had to lock up the house and
sleep in the cow shed”, Javed speaks
of a childhood marred by emotional and
physical violence.

cial surroundings of an individual, their impact
on the psychological make-up and well-being of
the individual, the framework within which they
view the world as well as their perception and
responses to the circumstances in their life. In
effect, mitigation requires us to adopt a psycho-
social lens in examining and contextualising the
life of the accused.

The determination of blameworthiness for the
purpose of calibrating punishment is undertaken
post the finding of guilt, but that it takes account
of the individual’s life prior to the crime, indicates
that the extent of blameworthiness, though in
the context of the crime, is also independent of
it. The mitigation exercise, then, has to keep the
individual at the centre, and inquire into circum-
stances, positive or negative, in relation to that
individual as well as in the context of each other,
rather than in relation to the crime.

For instance, the socio-economic background
of the accused has been affirmed by the Su-



preme Court as a mitigating factor often in cases where it has
been able to link the offending act with the poor socio-economic
background of the prisoner®. However, the manner in which so-
cio-economic circumstances affect an individual are deep rooted
and complex. Studies have repeatedly shown that children from
socio-economically backward communities are at a higher risk of
violent behaviour later in life®, However, this is not to say that pov-
erty causes criminal activity. Instead, much like there are underlying
determinants of poor health, these studies indicate that there are
underlying determinants of poor social outcomes, including run-
ins with the criminal justice system”.

As to what factors can be considered mitigating, jurisprudence
developed in the US can provide some guidance. The US death
penalty sentencing framework also requires courts to look at ag-
gravating and mitigating factors, where mitigating factors pertain
to “any aspect of a defendant’s character or record and any of
the circumstances of the offense that the defendant proffers as
a basis for a sentence less than death™.

[W]e conclude that the Eighth and Fourteenth Amendments
require that the sentencer.... not be precluded from considering,
as a mitigating factor, any aspect of a defendant’s character or
record and any of the circumstances of the offense that the
defendant proffers as a basis for a sentence less than death.... A
statute that prevents the sentencer in capital cases from giving
independent mitigating weight to aspects of the defendant’s
character and record and to the circumstances of the offense
proffered in mitigation creates the risk that the death penalty
will be imposed in spite of factors that may call for a less severe
penalty, and, when the choice is between life and death, such
risk is unacceptable and incompatible with the commands of
the Eighth and Fourteenth Amendments.

Lockett v Ohio, 438 U.S. 586 (1978) 605-606

While the crime does form part of the analysis, the life experienc-
es, events and circumstances, both negative and positive which
mould an individual’s character, their subconscious motivations,
and their psychological and emotional state are the main areas to
be considered. Under inquiry is an interplay of different factors that
need to be considered when determining the blameworthiness of
an individual. An individual’'s experiences and their circumstances
might appear as distinct occurrences, but their implications are
at a more subterranean level and weave into each other. Rather
than existing as independent, distinct and singular events, these
experiences interact with each other forming a network of experi-
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ences with the individual at the centre that impacts their emotional,
psychological, cognitive, and social skills and which can have long
lasting neurodevelopmental repercussions as well2. This is an im-
portant aspect of death penalty sentencing which requires people
who are trained in fields which deal with these complexities, such
as psychology, psychiatry and social work to be involved as part
of the legal representation of the accused. Those trained in law

VINEET grew up in a chaotic household
and his family struggled to make ends
meet throughout his childhood, espe-
cially since his father would spend
his entire income on alcohol. Vineet’s
father was extremely hostile and aggres-
sive and would often lash out physi-
cally. Once Vineet’s elder brother and
father got into a fight and when his
uncle tried to break up the fight, he
injured his head. If his mother so much
as even uttered a word, Vineet’s father
would beat her.

Vineet grew up with violence in his
community as well. Fatal accidents and
suicide attempts were realities of life
around him as he was growing up. He re-
called an incident which made him par-
ticularly sad. During the celebration of
Pongal, he saw a woman screaming with
her saree on fire. He helped that woman
reach the hospital in time and thank-
fully she escaped any serious injuries.

Vineet has diabetes. His mother has
asthma, and his uncle suffers from TB
and asthma. He believes in God and prays
for the health and well-being of his
family. He says he worked in a temple
when he was young, hoping they would
escape difficult times and adversities.

Vineet developed a hearing problem
in prison. He believes this happened
because his tooth ache wasn’t prop-
erly addressed because he is a death
row prisoner. He became habituated to
beedis after he was sentenced to death.

are not equipped to inquire into or make these
determinations.

Different experiences may elicit unique re-
sponses by individuals depending on the pres-
ence or absence of buffers such as a nurturing
home environment, supportive relationships and
other healthy experiences. These dynamic and
interrelated circumstances and experiences, in-
fluence an individual’s vulnerability to poor so-
cial outcomes. It is for this reason that life events
need to be considered as mitigating factors indi-
vidually as well as collectively.

Within death penalty jurisprudence, the life
experiences of an individual are most relevant
in providing support to reasons mitigating the
death sentence. However, similar life experienc-
es are also known to contribute to an onset of
psychiatric illnesses. As with social outcomes,
health outcomes too are dependent on an intri-
cate interaction between the individual and their
ever-changing environment.
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Life Experiences
and Mental lliness

The stress-vulnerability model of mental illness emphasises on
social and environmental factors, in addition to the contribution
of genetic and biological factors at play, which may lead to the
onset of mental illness. Genetic and biological factors or inborn
vulnerabilities combined with vulnerabilities acquired due to the
environment are important when understanding the onset of men-
tal illness™.

Inborn vulnerabilities, such as a genetic predisposition or those
that may be due to neurophysiological reasons, do affect the onset
of mental illness—but the external environment of a person, partic-
ularly when adverse, also contributes to the onset of an episode
of mental illness. This repeated exposure to adverse events acts
as a stressor and influences the response of an individual to their
circumstances, contributing to their psychopathology™.

Within the parameters of this model, an individual is not seen
as a static entity moving through time and experience unaffected
and unchanged. An individual with exposure to experiences such
as trauma, abuse, and negative family experiences, is more likely to
have an onset of mental illness, than individuals who, though may
have inborn vulnerabilities, but have been exposed to a healthy
environmentZ The deterioration of mental health is a response
to repeated exposure to adversely affecting experiences and cir-
cumstances, which in turn further increases the vulnerability of
an individual to mental iliness. There exists a vicious relationship
between the social surrounding of the individual and their mental
health, with each feeding on the other.

Multiple and long-term exposure to stressful events can have
serious health consequences, including bringing about a change
in the brain itself®. Repeated exposure to negative events can
particularly increase the risk of ilinesses such as Major Depressive
Disorder, anxiety or Post-Traumatic Stress disorder. Negative ex-
periences also change the behavioural and cognitive responses
to stressful events and increase an individual’s reactivity to these
events and experiences™.

Additionally, it is not just the presence of vulnerabilities that
contributes to the onset of mental illness, and not all individuals
get equally affected by traumatic or stressful events. An individual’'s
resilience to withstand stressful events plays an important role as
well. The onset of mental iliness is a combination of low resilience
as well as increased vulnerabilities, inborn or acquired®. Resilience
is the ability of an individual to adapt to adverse situations while
managing their mental well-being in an effective manner. Like
vulnerabilities, resilience also depends on individual as well as
social factors. For instance, individuals who have been exposed
to a nurturing and supportive family have been found to be more
resilient to stressful situations'?. Buffered sufficiently by protective
factors, such as education and good earning opportunities, during
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the life course of a person, the vulnerability to the onset of mental
illness is likely to decrease®.

While a large number of life experiences during childhood and
adolescence which result in poor social outcomes overlap as con-
tributors to poor mental health outcomes, the stress-vulnerability
model also requires an inquiry into life experiences as an adult. In
the context of prisoners sentenced to death this would include
their lived experience before and during incarceration and under
the sentence of death.
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Negative Life
Experiences among
Prisoners Sentenced
to Death

The negative life events and experiences discussed in this chapter
have been collected through interviews with the prisoners as well
as their families. Broadly, these life experiences have been con-
sidered under two categories: (a) adverse childhood experiences
and (b) traumatic life events.

Though the common thread within these categories can broadly
be referred to as traumatic experiences, the specifics of each cat-
egory vary. For instance, experiences during childhood are linked
to each other in both space and time. However, the category of
traumatic life events is a miscellaneous category which excludes
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outcomes, adverse childhood experiences increase the risk of
serious mental health concerns such as Major Depressive Disor-
der, anxiety disorders, substance use and other mental illnesses?.
Direct links have also been found between childhood adverse
experiences and suicideZ.

A positive significant association was found between child-
hood abuse (verbal and physical) and Major Depressive Disorder
among the prisoners (p value = 0.061). The abuse comprised

RAMANAND spent his entire childhood in
extreme poverty. He discontinued his
studies to earn money and started work-
ing from the age of around 10 in a
paddy field where his earnings were not
sufficient to cover basic necessities.
The paucity of money also affected the
availability of food in the family. The
only option that they had was either
rationed rice or kappa (tapioca). The
rice would very frequently be infested
with worms and would have to be put in
water to separate the worms from the
grains. He states that the cost of a
kilo of rice was Rs. 7 at that time and
a labourer would not even earn that much
as their daily wage. The impact of liv-
ing in poverty was not just limited to
his family’s hand to mouth existence but
also extended to the treatment that was
meted out to him by his school teachers.
He faced hostility from his teachers
because he couldn’t afford to be well
dressed. He stated that punishment was
severe for students like him even if
they’d make the same mistake as their
better off classmates. This discrimina-
tion based on his social status affected
him emotionally and mentally.

chronic trauma or adverse childhood experiences.
These traumatic events could be repeated but
are not necessarily interrelated in terms of con-
tinuity. They could have happened at any point
in a person’s life.

While adverse childhood experiences are
chronic traumatic experiences, exposure to
non-chronic adversities also needs to be exam-
ined due to their potentially negative psycho-
logical consequences, including mental illness™.

B ADVERSE CHILDHOOD
EXPERIENCES

Adverse childhood experiences are interrelat-
ed negative experiences coupled with a lack of
positive factors in a child’s family, community and
social environment®2. Exposure to these expe-
riences leads to disturbances in psychological,
cognitive, emotional and behavioural develop-
ment, including later in life®. Longitudinal studies
have found a strong relation between adverse
childhood experiences, such as poverty, depri-
vation, exposure to violence in the communi-
ty, neglect and substance use by parents and
negative health and social outcomes, including
violence, later in life®. For the Report, childhood
abuse, childhood neglect, disturbed family envi-
ronment, early behavioural problems, early onset
of substance use, low educational attainment and
peer pressure have been broadly considered as
adverse childhood experiences.

Persistent negative experiences during formative years and

PADMANABHAN had a troubled childhood
and lived in extreme poverty. He had
an aggressive father who would beat him
for the smallest of reasons. The abuse
was not just directed towards him, it
also meant witnessing his father beat-
ing his mother, without any regard to
what he had in his hand, whether it was
a scale or an iron rod. Padmanabhan re-
called an incident where the violence
and abuse had become so unbearable that
his mother and his siblings decided to
die by suicide. He said, “...once my
father had beaten my mother and her hand
broke. Because of these experiences, we
decided to die. We bought some pills
and consumed them.”

He holds his family environment re-
sponsible for not being able to continue
his education after the 1@th standard,
even though he wanted to study fur-
ther. He narrated that whenever he would
open his books, he’d be verbally abused,
which eventually discouraged him from
studying. Scared and tired of his fa-
ther’s behaviour, Padmanabhan convinced
his mother to leave home. He goes on to
say that he did not have anyone to guide
him, and started smoking and drinking
from a relatively young age and started
associating with people who had a neg-
ative influence on him.

violence, including that for disciplinary reasons,
inflicted by parents, family and teachers. 20
out of the 30 prisoners with Major Depressive
Disorder, reported having been subjected to
abuse in childhood.

Similarly, Substance Use Disorder among
prisoners was found to have a significant posi-
tive association with low educational attainment
(p value = 0.000). 16 out of the 18 prisoners
with Substance Use Disorder had less than 10
years of formal education.

Exposure to stress and trauma during childhood
has serious consequences such as hindering
healthy brain development, resulting in conduct
problems as adolescents and aggressive be-
haviour as adults, poor social attachment and
increased emotional reactivity®. Linked with ad-
verse childhood experiences are issues of early
onset of substance abuse, lower educational at-
tainment and poor engagement in employment,
thus furthering the risk of violence®.

Multiple studies have found links between ad-
verse childhood experiences and violence later
in life, including those resulting in convictions
for violent as well as sexual offending®. For in-
stance, research indicates that persons guilty of
sexual abuse are likely to have been victims of
sexual abuse as children®. However, even in the
presence of adverse experiences during child-
hood, the presence of protective factors or some

consequent disturbances, such as changes in brain development®,
unhelpful emotional responses, maladaptive coping, and aggressive
behaviour?, alter the perception and response to events whether
stressful or threatening®. Left unattended and unaddressed, and
in the absence of factors which can protect against these poor

amount of adult support and social attachment,
can reduce the likelihood of poor social out-
comes and violent behaviour®. The presence of protective factors,
such as education and employment opportunities, even later in
life have also been found to be linked to a reduction in negative
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social outcomes in people who have been exposed to adverse
childhood experiences. A landmark longitudinal study done over a
period of 32 years, showed that the presence of protective factors
even in times of childhood adversity can lead to a healthy and
well-adjusted life. The study attributed the ability of individuals to
overcome adversity to individual protective factors within the family
as well as those in the community23. However, most prisoners we
interviewed, and as the stories illustrate, were bereft of exposure
to positive experiences, having to cope with a life generously
populated by adverse experiences.

Abuse during childhood was found to be significantly associated
with initiation into substance use before the age of 18 (p value
= 0.014). 20 out of the 28 prisoners who had started using sub-
stances early in their lives were also subjected to abuse during
childhood. 35 out of the 46 prisoners who experienced violence
and abuse in childhood, also took on adult responsibilities as
children. A significant association was also found between child-
hood abuse and prisoners running away from home at a young
age (p value = 0.000). 22 out of the 27 prisoners who left home
in their childhood had also been subject to childhood abuse.

Childhood neglect had a positive significant association with
prisoners interacting with and keeping the company of peers
who might be referred to as deviant (p value = 0.001). 50 out of
the 60 prisoners who reported associating with deviant peers
before coming to prison, were also neglected as children. Fur-
ther, childhood neglect was also significantly associated with
low educational attainment (p value = 0.000). 41 out of the 46
prisoners who had less than 10 years of formal education were
neglected as children.

55 out of the 61 prisoners who assumed adult roles in child-
hood grew up in family environments not conducive to healthy
development. Disturbed family environment before the prisoner
was incarcerated was also significantly associated with sub-
stance use by prisoners before the age of 18 (p value = 0.051).
25 out of the 28 prisoners who had started using substances
early also grew up in a disturbed family environment, and 52
out of the 73 prisoners who had experienced a disturbed family
environment also interacted with deviant peers.

CHAPTER III

URVI lived with his parents until the
4th grade. Being the oldest, Urvi had
to take care of his siblings from a very
young age. His mother was ill for much
of this time, and was unable to take
care of them. Urvi’s father would come
home drunk, and would beat his wife
and children. Urvi was physically and
verbally abused by both his parents. He
faced a similar environment of fear and
punishment in school, leading him to
lose interest in studies very early. He
failed the third grade twice, and left
for his grandparents’ house who lived
near a jungle and were traditional heal-
ers. He felt safe around his grandpar-
ents, but would face disapproval from
his parents when he met them. His mother
kept her distance from him and wouldn’t
allow anyone to eat from the utensils
he’d touched. Being raised away from
home, he also became estranged from his
brothers. At his parent’s house, Urvi
faced the familiar abusive family en-
vironment and ran away multiple times,
and was once caught by the police. When
he was taken home, his father and uncle
beat him and did not feed him for at
least a day. He ran away again, but was
unsuccessful living on his own.

In prison, Urvi fears for his life.
He believes the co-accused in the case
want to hurt him and only after he was
kept separate from them did his worry
subside a little. He also worries about
his children and fervently looks for-
ward to their visits. At the time of the
interview, he mentioned that his eldest
child had gotten engaged; a bittersweet
event for him. He says he is only living
for his children, and is waiting for
them to get married, so that they have
their own families and can move on and
eventually forget him.

Urvi was diagnosed with Major Depres-
sive Disorder and Generalised Anxiety
Disorder.
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Poor health and social outcomes have overlapping underlying so-
cial determinants that need to be addressed for an overall healthy
population. It is important to acknowledge that these studies do
not show causation, but a strong correlation between adult vio-
lence and experiences during childhood. This must alert us to the
fact that the life history of a person substantially affects their life
outcomes and must therefore be accounted for when a decision is
being made about whether a person deserves to live or die. None
of this is to suggest that an individual cannot be held responsible

MAHADEV grew up in a conflict-ridden
household with an alcoholic father who
would often abuse Mahadev and his moth-
er, verbally and physically. The abuse
was so bad at times that his mother
had to be admitted to the hospital for
treatment. When he was nine months old
and wouldn’t stop crying, his father,
in a fit of anger, threw him in a water
drum. His mother was the one who paid
for Mahadev and his sister’s education.
He blames his father’s drinking problem
for the chaotic environment at his home
throughout his childhood.

He felt cheated when his uncle, on the
promise of admitting him into a school,
took him away from his house and made
him work at the shop the entire day.
He abused him with a hot ladle, the
marks of which are still present on
Mahadev’s body.

Whenever he watches family drama mov-
ies in prison, he cries bitterly as he
misses his grandparents a lot. They are
unable to travel the long distance due
to old age. He is heartbroken as his
family has burnt all of his photographs
out of fear and humiliation after they
saw how the media covered the crime.

Mahadev finds it difficult to build a
rapport with most of the inmates. He
thinks that they are not honest with
him, that they say nice things in front
of him but he doesn’t trust them to say
the same things about him in his absence.

Mahadev was diagnosed with Substance
Use Disorder.

for their actions, but the extent to which we hold

them responsible must reflect the social actuali-
ties that mould their subconscious reality and are

likely to contribute to their emotional and mental

state, including at the time of the offence.
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B TRAUMATIC LIFE EVENTS
Information on traumatic events was collected through first-per-
son narratives of prisoners, as part of the qualitative interview as
well as through the Life Events Checklist, which lists potentially
traumatic events and is a screener for Post-Traumatic Stress Dis-
order (PTSD).

Experiencing or witnessing events such as natural disasters,
accidents, exposure to toxins and violence has an important role
to play vis-a-vis psychological, emotional and mental health, re-

SURYAKANT and his brother were brought
up by his paternal uncles because his
parents had been murdered when he was
around five years old. His elder brother
and younger brother were also murdered
along with his parents. He started work-
ing when he was all of nine years old
and would take care of sheep, or work at
a farm, or as a coolie. He has a very
hazy memory of his childhood but when-
ever he does try to recollect anything
related to his parents, he is saddened
and frustrated by the fact that he is
unable to recall even their faces.

Suryakant was diagnosed with Major
Depressive Disorder and has attempted
suicide multiple times.

gardless of the age at which they occur, though
their intensity might vary with age®. The per-
ception of events as stressful and the intensity
of their impact may vary from person to person,
depending on buffers and previous exposure to
adverse experiences®. Further, traumatic events
experienced or witnessed as an adult in addition
to multiple past stressors also increases the sus-
ceptibility to mental illness®.

Some of the potentially traumatic life events
experienced by the prisoners, regardless of age,
were found to be significantly associated with a
current episode of certain mental ilinesses.

The importance of inquiring into trauma among
prisoners is not merely an academic exercise.
There is substantial research to suggest that there
are higher rates of PTSD among prisoners than
in the general population®. Given the number of

prisoners who have had multiple exposure to adversity and trauma
from childhood, including in prison, there is a need to understand
the complicated nature of trauma for effective mental healthcare
services in prison.
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Positive correlations found between potentially traumatic events as listed by the Life
Events Checklist, and MDD, GAD and SUD

Traumatic Event

Natural Disaster

Serious Accident

Exposure to toxic
substances

Physical assault
(including by
police and in
prison)

Life threatening
illness or injury

Severe human
suffering

Fire/Explosion

Number of
prisoners

who
experienced
the event

20

21

53

22

25

10

Number of prisoners with Mental lliness p value
MDD - Major Depressive Disorder,

GAD- Generalised Anxiety Disorder,

SUD - Substance Use Disorder

10 (MDD) 0.073
9 (GAD) 0.006
12 (MDD) 0.016
9 (GAD) 0.010
5 (MDD) 0.091
5 (GAD) 0.006
23 (MDD) 0.044
11 (MDD) 0.035
12 (MDD) 0.075
5 (SUD) 0.014
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Prisoners who were diagnosed with a current episode of Major
Depressive Disorder reported experiencing more traumatic life
events than those who were not diagnosed (p value = 0.004).

Inquiring into adversities provides an insight into the extent of
vulnerability of the prisoner and the intensity of stress under which
they have lived. Understanding social and structural vulnerabilities
is important also because we know that these factors have an
impact on not only our psychological and emotional processing,
but also impacts us on a neurological level. The serious negative
effects of persistent stress, and mental and emotional health re-
quires us to not limit our understanding of death row prisoners as

GHALIB witnessed quite a few accidents
in his adulthood, one of them being a
fire accident in a neighbouring house.
His neighbour’s son had set his own
house on fire and three people lost their
lives in that accident. He also wit-
nessed a bus accident where the bus ran
over a few school students. The rear
wheel of the bus ran over a boy. Ghalib

stated, “I rushed to my house with a
shattered mind”, after witnessing the
accident.

Ghalib was diagnosed with Major De-
pressive Disorder and Substance Use
Disorder.

demons who have sprung into being out of noth-
ing. In fact, these are people who have had few or
no real opportunities to protect themselves and
their families from the incredibly harmful effects
of life in a society which notices them only after
it's too late.
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Empirical studies conducted in Indian prisons indicate the
presence of high rates of mental illness among prisoners®. With
respect to prisoners sentenced to death, studies in other juris
dictions provide an insight into the state of poor mental health
and the different mental health concerns® However, there is



currently no study evidencing the presence of mental illness
and other mental health concerns among prisoners sentenced
to death in India—a population vulnerable to mental health
concerns given their exposure to adverse experiences pre-in
carceration, the nature of their punishment and the conditions
of incarceration on death row.

This chapter presents data on cross-sectional mental health
concerns of the 88 death row prisoners interviewed. While the
data presented here is important in and of itself and for design
ing effective preventive and curative care intervention strategies
in prisons, it also raises important questions about the justice
system and its response to, or rather its failure to respond to,
the needs of an already vulnerable population, made even more
so in prison. It warrants a deeper inquiry into ideas of punish
ment, conditions of incarceration and life on death row in Indian
prisons. Of greater urgency is the need to critically evaluate our
procedural and substantive laws on the death penalty, and their
interaction with mental health concerns.

Mental health concerns such as cognitive impairment have
so far not been raised in courts, even though, depending on the
time of onset, it becomes relevant to the death penalty sentenc
ing framework. Impairment in cognition has implications on de
cision-making processes, emotional and behavioural responses
and day to day functioning of an individual—and therefore has
implications vis-a-vis their deservedness for the death penalty.
Yet, it has completely escaped any consideration in the Indian
death penalty jurisprudence.

Even with respect to mental iliness, which has a much larger
presence in Indian death penalty jurisprudence, there is little
certainty on which mental ilinesses it would consider worthy of
its mercy. It is unclear how or if our death penalty jurisprudence
would accommodate a death row prisoner with depression and
who has attempted suicide in prison.

Procedurally, it was only recently that death row prisoners
were entitled to meet mental health professionals as an aspect
of their right to legal representation and access to justice?. It
is then not surprising that most mental health concerns have
escaped the law’s notice. The poor quality of legal representa
tion afforded to and by an overwhelming majority of prisoners
sentenced to death further reduces the possibility of mental
health concerns being raised and considered by the court and
ultimately entering the lexicon of our death penalty jurispru
dence. The data presented here, then, is an attempt to alert the
law to prisoners sentenced to death who have fallen through
the cracks in the system.
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Methodology

A two-step process was adopted in diagnosing mental illness?.
However, in a few cases, the diagnosis was based on information
gleaned from the qualitative interview with the prisoner.

Prisoners were first administered the DSM-5 Self-Rated Level 1
Cross-Cutting Symptom Measure—Adult, which is a tool to screen
for a current episode of mental iliness. The Screener, based on
self-reporting, enquires into 13 psychiatric domains: depression,
anger, mania, anxiety, somatic symptoms, suicidal ideation, psycho-
sis, sleep problems, memory, repetitive thoughts and behaviours,
dissociation, personality functioning and substance use. Each item,
answered on a scale of 1-4, looks at the frequency with which the
individual has been bothered by the specific symptom during the
past two weeks. A rating of two or higher on any item within a do-
main, except for substance use, suicidal ideation and psychosis, is
an indicator for further assessment. For the latter domains, a rating
of 1triggers further assessment. The final diagnosis was based on
initial assessments and clinical interviews with a qualified mental
health professional.

For corollary information on substance use, the WHO-ASSIST?
tool was used. The tool is a screener for early identification of
substance use and looks at the lifetime use of substances and in
the three months prior to the interview. It is geared towards de-
signing interventions and measures the risk level from low to high.

Hindi Mental State Examination (HMSE) or its translated version
was employed as a tool to assess the presence and severity of
cognitive impairment. It tests orientation, attention, memory, lan-
guage and visual-spatial skills®.

The anchor point for additional information regarding mental
health concerns was the triaging of information from qualitative
interviews with the prisoner, family and health records.
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Findings

The findings evidence high rates of anxiety, distress, suicidal ide-
ation, sleeplessness and somatic symptoms in addition to various
psychiatric ilinesses experienced by death row prisoners. It is a
consistent finding that mental health concerns in prison are far
more prevalent than in the community population, and there are
two models which have been hypothesised to understand this.
The deprivation model argues that prison conditions engender
mental health concerns. The extremely restrictive conditions, the
isolation from support systems, the completely different and strictly
controlled environment are some features of prison systems that
create conditions rife for a mental health crisis’Z. The other mod-
el—the importation model—argues that largely prisoners come
from already vulnerable communities, have had multiple difficult
and negative experiences and may already have mental health
issues pre-incarceration, and they ‘import’ their psychopathology
into prison® Indeed, the previous chapter highlights many expe-
riences such as adverse childhood experiences and exposure to
traumatic events, that have been found to be correlated to onset
of mental illnesses later in life. However, focusing only on the im-
portation model negates the effect a person’s current environment
has on them. Research has also consistently shown links between
the prison environment and mental ill health, including suicide®
Chapter VIl also establishes correlations between various mental
health concerns and experience of conditions of death row incar-
ceration, such as violence and social isolation, and the prisoners’
own narratives of the ill-effects of factors such as lack of work,
discrimination, and exclusion.

Keeping in mind the importance of the stress-vulnerability mod-
el of mental illness and the psychosocial approach, a more suitable
approach to understanding the issue would be a combination of
both the models. The exposure to adverse experiences pre-in-
carceration make the prisoners vulnerable to an onset of mental
illness and the chronic exposure to negative experiences in prison
increases their vulnerability, ultimately acting as a tipping point.
Further, research on trauma has for long argued that prolonged re-
peated trauma can occur “where the victim is in a state of captivity,
unable to flee, and under the control of the perpetrator” and that
consistent exposure to violence and coercive control can lead to
trauma-related mental health concerns, such as Complex PTSD™
The contribution of the prison environment to the onset of mental
iliness, therefore, does need close examination.

The mental health concerns presented in this chapter can be
broadly divided into internalising problems such as depression
and anxiety and externalising problems such as substance use.
As will be shown, the symptoms present in these two domains,
even though broadly dichotomized, often co-occur in prisoners
diagnosed with one of these mental health concerns.
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B COMPARING PSYCHIATRIC CONCERNS
ACROSS POPULATIONS

To truly understand the crisis among prisoners sentenced to death,
it would be instructive to consider evidence of mental health con-
cerns among general prisoners in India as well as in the commu-
nity population. The data presented below compares psychiatric
morbidity among the death row prisoners interviewed with studies
conducted with the general prison population and in the commu-
nity population. As the data indicates, rates of psychiatric morbidity
seem to run higher in populations living under extremely restrictive
conditions. While the data presented may not be sufficient to
conclusively comment on this trend, a comparison of the differ-
ent categories reveals the intensity of mental health crisis among
India’s death row population, which has so far escaped policy
considerations. (Table 4.1)
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TABLE 4.1

CHAPTER IV

Comparison of data on mental iliness among death row prisoners, in prisons and in
community population

Type of mental
illness

Major Depressive
Disorder

Dysthymia/
Persistent
Depressive
Disorder

Generalised
Anxiety Disorder

Substance Use
Disorders

Schizophrenia
and other
psychotic
disorders

Suicidal Ideation

Phobic Anxiety
Disorder

Comorbid mental
disorders

Cognitive
impairment

Study data—
current episode
(N=No. of

prisoners for
whom the
assessment was
undertaken)

356.3% (N=85)

19.8% (N=86)

22.6% (N=84)

20.5% (N=88)

6.8% (N=88)
(screened for
psychosis on
DSM-5 Screener)

13.8% (N=87)
(DSM-5
Screener)

1.2% (N=86)
31.7% (2) and

9.75% (3 or
more) (N=82)

19.3% (N=88)

National
Mental Health
Survey of India
figures for the
community
population

2.7% (current)

N/A

8.6%

22.4%

0.5%

6%

1.9%

12.3% (2)
and 4.3%
(3 or more)

N/A

The Global
Burden of
Disease
Study?

3.3%

N/A

(Anxiety
disorders) 2.7%

N/A

N/A

N/A

N/A

N/A

N/A

Other Indian
prison
studies®

91%- 18%
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B PRISONERS WITH MENTAL HEALTH
CONCERNS OF CLINICAL AND SUBCLINICAL
SIGNIFICANCE
Of the 88 death row prisoners we interviewed, 71 screened positive
on at least 1 mental health domain on the DSM-5 Screener, i.e.,
approximately 81% of the prisoners interviewed were eligible for a
clinical inquiry into a current episode of mental iliness. (Graph 4.1)
Further clinical inquiry for the purposes of diagnosis was un-
dertaken for 82 prisoners (For six prisoners, we were unable to un-
dertake a comprehensive assessment for multiple mental ilinesses
for which they may have screened positive). Based on information
collected through this inquiry as well as ancillary information, 51
prisoners our of 82, i.e., 62.2%, were diagnosed with at least one
mental illness. Current episodes of mental ilinesses such as Major
Depressive Disorder (MDD), Persistent Depressive Disorder (PDD),
Generalised Anxiety Disorder (GAD) and Substance Use Disorder
(SUD) were found to be the most prevalent among the prisoners
at the time of the interview. (Graph 4.2)

CROSS CUTTING SYMPTOMS AMONG

DEATH ROW PRISONERS

1.8%
GRAPH 4.1
0.3%
39.8%- 471% B NUMBER OF
PRISONERS

0.4%-28.2%

0.8%- 215%

N/A

N/A

N/A

CROSS CUTTING SYMPTOMS
ON THE DSM-5 SCREENER

MANIA (N=88)
ANXIETY (N=88) / 37

SOMATIC (N=88) / 24

SLEEP PROBLEMS (N=88) / 30

PERSONALITY FUNCTIONING (
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DEPRESSION (N=88) / 45

ANGER (N=87) / 17

MEMORY (N=88) / 24

88) / 19
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For a diagnosis of mental iliness, certain distortions of thought,
mood and behaviour that are symptomatic of the illness need to
be clustered together. However, the presence of other symptoms
of poor mental health compounds and further intensifies the effect
of the mental iliness. It is important to look at concerns that do not

CHAPTER IV

GRAPH 4.2
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DISTRIBUTION OF CURRENT
EPISODE OF MENTAL ILLNESS"

DRUPAD’S interview reveals the be-
havioural, emotional and cognitive con-
sequences of MDD.

Drupad shared a very close rela-
tionship with his grandfather because
of their common interest in wrestling.
During the interview, he spoke repeat-
edly of his grandfather, about how after
the arrest he tried everything possible
to provide Drupad with proper 1legal
assistance. His grandfather was a well-
known and respected man in town. After
the case, Drupad indicated, his repu-
tation had been lowered. When a rumour
began to circulate that his grandfather
had died, Drupad attempted to take his
own life. Eventually, his grandfather
died by suicide-something Drupad blames
himself for.

Drupad was diagnosed with Major De-
pressive Disorder. He constantly wor-
ries about his family. He has stopped
praying and drawing, two of his ear-
lier interests and coping mechanisms.
Multiple times during the interview,
he mentioned that he felt he had lost
control of his life, and did not want to
live anymore. He sleeps only 2-3 hours
a night due to this, and has recurrent
nightmares. He is afraid of when he
will be hanged.

Drupad is unable to see a future for
himself. “Sometimes I think of going
to the kitchen and pouring hot oil over
me. I want to burn myself.”

Drupad has spent five and a half years
in prison, and has been on death row
for almost all that time. His case is
currently pending before the Supreme
Court. He often wonders what he would
do if he left prison.

form part of the symptom cluster for a particular
mental iliness to understand the pervasive nature
of the illness which engulfs multiple aspects of a
person’s daily life and existence.

H MAJOR DEPRESSIVE DISORDER
Major Depressive Disorder (MDD) is a mood
disorder characterised by a ‘depressed mood’
accompanied with a loss of pleasure or interest.
Characteristics and diagnostic criteria include
pervasive feelings of sadness, emptiness and
hopelessness throughout the day, markedly di-
minished interest in activities, significant chang-
es in appetite, sleep problems, fatigue, feelings
of worthlessness and inappropriate or dispro-
portionate guilt, diminished ability to think and
recurrent thoughts of death, suicidal ideation
or attempt. The distress is of an intensity that it
results in impairment in social and occupational
functioning®.

Out of the 41 prisoners who screened positive
for depression and for whom further assessment
was conducted, 30 prisoners (73.2%) were di-
agnosed with a current episode of MDD. This
includes 29 prisoners diagnosed by us and one
prisoner who informed us that he was on medi-
cation for depression at the time of the interview.
17 prisoners were diagnosed with Persistent De-
pressive Disorder (PDD) (Graph 4.3). The propor-
tion of prisoners with MDD present among the
88 death row prisoners is approximately 11 times
higher than that in the community population?®.

25 30

B NUMBER OF 0 5 10 15 20 25 30
PRISONERS
MAJOR DEPRESSIVE DISORDER / 30
GENERALIZED ANXIETY DISORDER / 19
SUBSTANCE USE DISORDER / 18
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GRAPH 4.4

TIME SPENT IN PRISON AND ON
DEATH ROW BY PRISONERS WITH
MDD (n=30)
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At the time of the interview, the median time that prisoners with
MDD had spent in prison and on death row was 5.52 (0.75-12.00)
years and 3.56 (0.36-11.25) years, respectively. (Graph 4.4). The
median age at the time of assessment and sentencing of prisoners
with MDD was 33.5 (23-61) years and 30.5 (18-50) years, respec-
tively. (Graph 4.5)

MDD had a negative significant association with age at the time
of interview (p value = 0.047). The median age of prisoners with
MDD was 33.5 (23-61) years, as compared to the median age of
prisoners not diagnosed with MDD [38 (22-78) years].

SYMPTOMATOLOGY

While the triggering questions for depression on the DSM-5
Screener are based on the person’s loss of pleasure in undertak-
ing previously pleasurable activities and feelings of hopelessness
and depressed mood, the Screener also reveals other important
symptoms/factors which might be spread across different domains.
These cross-cutting symptoms included anxiety (22), personality
functioning (14), anger (13) and memory deficits (15). They are
equally important to address for effective intervention. Suicidal
ideation in prison was 1.72 times higher in prisoners diagnosed
with MDD than those who were not diagnosed. Of the 30 prisoners
with MDD, four prisoners had attempted suicide in prison. Nine

SYMPTOMS AMONG
MDD (n=30)
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I
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IDEATION / 9

BLEMS / 20
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15
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out of those 30 prisoners reported suicidal ideation two weeks
prior to the day of the interview as found on the DSM-5 Screener.
(Graph 4.6)

B GENERALISED ANXIETY DISORDER

Marked by excessive concern and anxiety, Generalised Anxiety
Disorder (GAD) envelops a person in an uncontrollable worry about
their circumstances, and other events and activities, which are
related or have an effect on their lives. Some of the main charac-
teristics and diagnostic criteria, apart from excessive worry, include
restlessness or feeling on edge, irritability, difficulty concentrating,
muscle tension and sleep disturbances. In people diagnosed with
GAD, the worry and other symptoms occur during more days than
not for at least the past six months. As with all mental ilinesses, the
anxiety, worry, or physical symptoms cause clinically significant
distress or impairment in social, occupational, or other important
areas of functioning™

SYMPTOMATOLOGY

A further assessment for GAD was undertaken if the prisoner gave
a rating of two on the DSM-5 Screener on any question regarding
feeling nervous, frightened or on edge, panic, or avoiding a situ-
ation that makes the person anxious. Other symptoms of anxiety
such as sleeplessness and somatic symptoms were also present

GRAPH 4.7
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GRAPH 4.9

TIME SPENT IN PRISON AND ON
DEATH ROW BY PRISONERS WITH
GAD (n=19)
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among these prisoners along with symptoms that are not clinically
considered as part of the symptom cluster, such as memory deficits,
anger and suicidal ideation. (Graph 4.8)

At the time of the interview, the median time spent in prison and
on death row by prisoners with GAD were 4.42 (0.75-12.00) years
and 3.50 (0.38-11.25) years, respectively. (Graph 4.9)

JAIRAM was extremely tense when he was
interviewed and this vignette shows the
behavioural and cognitive consequences
of GAD.

With his hands between his legs, Jai-
ram remained fidgety throughout the in-
terview and constantly looked down at
his hands. He did not make eye contact
and looked scared. He was barely audible
during the interview.

Jairam thinks about working in pris-
on, but gets nervous. His heart starts
beating fast and he starts to sweat even
if another prisoner approaches him. He
says he has a weak heart and the thought
of the interview made him extremely
nervous. He frequently forgets where he
has kept his belongings and has trouble
recalling people’s names. He keeps to
himself and has no friends in prison.

Jairam had, at the time of interview,
spent three years in prison, out of
which he had spent close to two and a
half years on death row.

Significant negative associations were found
between GAD and time spent in prison (p value
= 0.018) and time spent on death row (p value =
0.078). The median time spent in prison by pris-
oners with GAD was 4.42 (0.75-12.00) years and
was lesser, as compared to those not diagnosed

with GAD [6.42 (0.58-23.5) years].

The median age at the time of assessment and
sentencing of prisoners with GAD was 30 (23-61)
years and 27 (18-50) years, respectively. (Graph
410)
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B SUBSTANCE USE DISORDER
Substance Use Disorder (SUD) includes the consumption of sub-
stances such as tobacco, alcohol, cannabis, opioids, and an inability

PARTH’S life in prison is often dictat-
ed by cognitive distortions due to SUD,
as this vignette illustrates.

At the time of the interview, Parth
was 40 years old and had been in prison
for over a decade and on death row for
eight years. He started smoking ganja
when he was 17 years old, and his use of
beedis and ganja has continued during
his time in prison. Parth reported smok-
ing around 10 beedis of ganja a day and
has a persistent cough. He smokes when
he’s feeling sad so he can forget his
worries. When he doesn’t get his daily
dose of beedis, Parth feels tense and
is unable to sleep.

Parth’s death sentence was commuted
by the High Court in 2018.

to regulate consumption despite several attempts.
People diagnosed with SUD have a preoccupa-
tion with procuring the substance and their whole
day can revolve around acquiring the substance.
There is an increased tolerance for the substance
which may lead to withdrawal symptoms, which in
turn pushes the person to increase their intake
for relief®,

Despite the restriction on the availability of
tobacco and other products, the proportion of
prisoners with SUD (20.5%) among the 88 death
row prisoners interviewed was found to be only
slightly lower than the proportion of persons with
SUD in the community (22.4%). Maladaptive
coping mechanisms, such as substance use, are
ways of dealing with stress that are detrimental
to one’s physical or mental health and likely ex-
plains the high percentage of prisoners using
substances.

The median time spent in prison and on death

row by prisoners with SUD was 7.75 (3.92-20.00) years and 4.87
(0.96-8.80) years, respectively. (Graph 4.12)

Positive significant associations were found between SUD and
time spent in prison (p value = 0.002) and on death row (p
value = 0.003). The median time spent by prisoners with SUD
in prison was 7.75 (3.92-20.00) years, which was greater than
the median time spent by those not diagnosed with SUD [5.33
(0.58-23.5) years]. Similarly, the median time spent on death
row by prisoners with SUD was 4.87 (0.96-8.80) years, which
was greater than the median time spent on death row by those
not diagnosed with SUD [3.5 (0.02-14.5) years].
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GRAPH 4.11
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The median age at the time of assessment and at the time of sen-
tencing of the prisoners with SUD was 39 (23-72) years and 33.5
(19-67) years, respectively. (Graph 4.13)

SUBODH was 27 years old at the time of
the interview. His hands were trembling
while he read the consent form and he
was visibly nervous. He became calm-
er as the interview progressed. Subodh
said he is unable to sleep for more
than 2-3 hours at night, particularly
since he was transferred to the prison
where the interview took place. He also
said that since the transfer, he feels
lethargic and has lost weight. He does
not participate in any prison activity,
and appeared uninterested in forming any
relationship with the other inmates. He
said, “no one will help you out in your
bad times”. Subodh has no hopes from the
future and prefers not to think about it.
He frequently forgets to complete daily
tasks, like picking up his laundry.

Subodh gets tense and nervous when
his family doesn’t come for mulagaats
regularly. He used to bang his head
against the wall whenever he felt low
and once attempted to harm himself in
prison with a blade. Subodh said he was
very nervous when he was informed that
the interviewers would be meeting him.
He was unable to sleep and was preoc-
cupied with thoughts of why people were
coming to meet him. He said he started
panicking, his heartbeat increased and
he started trembling. His body goes numb
because of stress.

Subodh has been using substances, in-
cluding tobacco and charas from a very
young age. He smokes tobacco and ganja and
sometimes has unprescribed sleeping pills.

Subodh had, at the time of he in-
terview, spent seven and a half years
in prison, out of which three were on
death row. He was diagnosed with Major
Depressive Disorder, Generalised Anxiety
Disorder and Substance Use Disorder.

SYMPTOMATOLOGY

To assess a prisoner with SUD, they must have
given a score of at least 1 on any one of the
questions pertaining to the domain of substance
use on the DSM-5 Screener.

While a minimum score of one on the sub-
stance use domain was required to move forward
with a diagnosis, there were other symptoms on
the Screener that the prisoners gave a score
of two or more to, which also requires attention.
(Graph 4.14)
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TYPES OF SUBSTANCES USED

While tobacco was the most frequently used substance, when
asked on the WHO - ASSIST, a few prisoners were found to be at
medium risk with respect to other substances as well (Graph 4.15).
Though 18 prisoners were diagnosed with Substance Use Disorder,
34 prisoners were found to be at medium-risk of tobacco use. The

RIVAN’S life in prison is littered with
cognitive distortions and behavioural
manifestations of psychosis as shown by
this vignette.

Rivan has spent around 12 years in
prison, out of which 11 have been on
death row. He is being treated for his
mental health concerns in prison. He
started using cannabis at a very young
age under the influence of his peers,
which contributed heavily to the de-
terioration of his mental health. Even
though he reported not consuming sub-
stances for some time now, he takes
medicines in prison. He says that if he
does not take his medicines, he loses
control and starts beating and abus-
ing people. Throughout the interview,
he complained of how other prisoners
would trouble him to get his land. He
believes that a “scientific device” has
been inserted in him by others in or-
der to get his land registered in their
name. He has requested people to remove
it from him.

Rivan was diagnosed with depression
with abnormal behaviour in prison. Ri-
van’s death sentence was commuted in
2019 by the Supreme Court.

discrepancy in number could be because the
purpose of ASSIST is to help in early identification
and management of harm, which would include
people who might not have yet formed habits
and patterns of use.

B PSYCHOSIS

To be screened for psychosis, the DSM-5 Screen-
er requires a score of at least 1on any one of the
following scenarios: hearing things other people
couldn’t hear, such as voices even when no one
was around, and feeling that someone could hear
their thoughts, or that they could hear what an-
other person was thinking.

Six prisoners screened positive for psychosis.
Out of them one was on medication for “depres-
sion with abnormal behaviour” and another had
been on treatment for Psychosis NOS. He did
not have prominent symptoms at the time of the
interview.

Symptoms of psychosis include hallucinations,
delusions, disorganized speech, abnormal psy-
chomotor behaviour, and negative symptoms, as
well as dimensional assessments of depression
and mania®.
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DHARMAKETU, a 48-year-old death row
prisoner, had been diagnosed with ‘Psy-
chosis NOS’ while his trial was going on.
He was found unfit to stand trial and his
trial was suspended for five years. He
was sentenced to death in 2013. During
the interview, Dharmaketu said he used
to hear “bad” voices which forced him to
“become an animal”. In prison, he has to
keep himself busy, otherwise he starts
hearing those voices again. He dropped
out of school because of these voices
and since childhood he has been taken
to various local faith healers. He did
not receive formal treatment until he
came to prison.

He said he is unable to sleep properly
and has difficulty remembering things,
including taking his meals. Dharmaketu
has attempted suicide multiple times,
including in prison.

Despite it being on record, his his-
tory of psychiatric illness was not
considered either by the trial court or
the High Court at the time of sentencing.

Dharmaketu was diagnosed with Psy-
chosis NOS in prison but did not have
active symptoms at the time of the in-
terview. The vignette presents narra-
tives of episodes he used to have prior
to the interview and his coping mecha-
nism to keep the symptoms at bay.

Dharmaketu had spent close to 15 years
in prison, including over six years on
death row, when his sentence was com-
muted by the Supreme Court in 2019.
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® COMORBIDITY
Studying comorbidity is important as it has implications on the
severity of illness and its outcomes. Multiple symptoms of clini-

RAJAT was not diagnosed with a mental
illness, but presented subclinical men-
tal health concerns and the following
vignette illustrates the distortions in
thought and feelings of a person with
subclinical mental health concerns.

Rajat was arrested when he was 20
years old. He was tortured in police
custody and sustained a serious head
injury as a result. Soon after he was
imprisoned, Rajat had thoughts of kill-
ing himself. He planned to hang him-
self with a towel near the central area
inside the prison. He was nervous and
scared of the pain it would cause and
did not go ahead with his plan. He has
never told anyone about this. He said
he was in solitary confinement for a few
months, and would talk to another death
row inmate for around five minutes every
day. Presuming that people wouldn’t want
to talk to him because of the crime, he
didn’t speak to anyone initially and
kept to himself.

He was 24 years old when we inter-
viewed him. He said he felt lethargic
and his body didn’t have the same vi-
tality it used to have. He had also
lost his appetite. He used to get ir-
ritable and angry in prison earlier
but had become calmer. He complained
of restlessness in his leg which grew
worse as the day wore on. He is unable
to concentrate and feels detached from
everything, although he sometimes feels
tense when he thinks about his family.

Rajat was acquitted by the Supreme
Court after spending close to five years
on death row.

cal significance interact with each other making
treatment difficult and complicated.

Out of the 51 prisoners who were diagnosed
with at least one mental iliness, there were only
17 prisoners who had only one mental iliness, and
a disproportionate number of them were diag-
nosed with more than one iliness. 34 (38.6%)
death row prisoners were found to have more
than one mental iliness, out of which 26 (29.5%)
had a dual diagnosis, while eight (91%) had a
diagnosis of three illnesses. (Graph 4.17)

B PRISONERS WITH SUBCLINICAL
MENTAL HEALTH CONCERNS

Of the 88 prisoners, 37 prisoners were not diag-
nosed with any mental illness. It would, however,
be a fallacy to limit the understanding of poor
mental health to mental iliness. Such a limited un-
derstanding fails to account for the fact that when
a continued stressful situation like prison and life
on death row is combined with indicators of poor
mental health, it could potentially result in disas-
trous consequences for the prisoners, including
the onset of mental iliness, or pushing people to
contemplate and attempt suicide. Prisoners with
subclinical mental health concerns are, therefore,
most likely to fall through the cracks of treatment
and care, further compounding and exacerbating
their vulnerability.

As the following graph (Graph 4.18) illustrates,
death row prisoners who were not diagnosed with
a mental iliness nevertheless had symptoms of
poor mental health, which need to be addressed.
Approximately 19% (7) of these prisoners had
attempted suicide at least once in their life. Out
of these, two had attempted suicide in prison.

While these prisoners have not been clinically
diagnosed with any mental illness, it is clear that
many of them have experienced severe emotional
and psychological distress. This could perhaps
be attributed to prolonged incarceration, the de-

humanising experience of living on death row, its frustrations and
the hope of being alive shrouded by the despair of death foretold.
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GRAPH 4.19

SYMPTOM PROFILE ACROSS PRISONERS
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Of these 17 prisoners, four prisoners with mild cognitive impair-
ment and one prisoner with severe cognitive impairment were also
diagnosed with intellectual disability, which is a developmental
disorder with impairments in intellectual and adaptive functioning.

DSM-5 DEPRESSION
DSM-5 ANGER
DSM-5 MANIA

DSM-5 ANXIETY

DSM-5 SOMATIC
SYMPTOMS

DSM-5 SUICIDAL

IDEATION
GRAPH 4.20

COGNITIVE IMPAIRMENT AMONG DEATH
ROW PRISONERS (n=17)

DSM-5 PSYCHOSIS

PRISONERS WITHOUT

DSM-5 SLEEP
PROBLEMS COGNITIVE IMPAIRMENT
71
DSM-5 MEMORY - 15 MILD COGNITIVE
5 IMPAIRMENT
11
DSM-5 REPETITIVE THOUGHTS 4
AND BEHAVIOURS —
3
DSM-5 DISSOCIATION Ml 1
2
DSM-5 PERSONALITY 1
FUNCTIONING 3 9
DSM-5 SUBSTANCE USE .
. 16
6
MEDIUM-RISK TOBACCO USE . 10
_ 18
SUICIDE ATTEWPT MEESEEEN 4
IN PRISON SEL_ . PRISONERS WITH SEVERE
2 COGNITIVE IMPAIRMENT COGNITIVE
17 IMPAIRMENT
0 5 10 15 20 25 30 6



114

Impairment in cognitive functioning is a common result of old
age, and the approximate age of onset of cognitive impairment
is 60-65 years®. However, a majority of death row prisoners with
cognitive impairment were of ages much younger than the stan-
dard age of onset. (Graph 4.21)

At the same time, it is important to note that impaired cognition
could also be a result of developmental and intellectual disabilities.
Although the effect of incarceration on cognitive functioning of
persons is understudied, there are studies to suggest that cognitive
functioning is negatively affected by incarceration®. Deteriora-

AKIRA was 46 years old at the time of
the interview and had spent over 16
years in prison of which seven were
spent on death row. She scored 16 out
of 30 on the test for cognitive im-
pairment and had severe impairment in
cognitive functioning. Though Akira’s
parents tried to send her to school,
she never went, and is uneducated. Even
though she was beaten up for not at-
tending school, she preferred spending
her days with her grandmother, where
she also started chewing paan when she
was around seven years old. To this day,
she chews tobacco leaves when she is
feeling low. She got married when she
was around 12 years old and soon after
started working at a construction site
and agricultural farms.

While Akira was aware of the day,
she was not aware of the date, month,
season or year of the interview. She
also struggled with immediate and de-
layed memory. Though she remembered her
grandmother’s name, she could not recall
the name of her grandfather. She also
does not remember how old she was when
she was arrested.

Akira’s death sentence has been com-
muted by the High Court.

tion in brain functioning, which affects day to day
functioning, memory, behaviour and independent
decision-making ability, in such a young popula-
tion is a cause for concern and indicates that this
deterioration is not an outcome of old age, when
cognitive decline commonly occurs®.

Some of the factors that are known to contrib-
ute to the onset of cognitive impairment include
low socio-economic profile, previously present
mental health issues?®, early childhood stress-
ors such as abuse, neglect, social deprivation,
household dysfunctions and substance abuse®.
Early-life circumstances, particularly, educational
attainment, can also influence cognitive impair-
mentZ. Low socio-economic status, childhood
abuse, poverty, early onset of substance use
and low educational attainment are factors over-
whelmingly present in the death row prisoners
who were found to have cognitive impairment.
Further, in addition to environmental factors,
head injury?® can also contribute to early onset
of cognitive impairment.
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Cognitive impairment had positive significant associations with
SUD (p value = 0.018), medium risk of tobacco use (p value
= 0.014), and memory problems as screened on the DSM-5
Screener (p value = 0.041). (Graph 4.23)

H HEAD INJURY

Head injury, defined as a physical injury, damage or trauma to the

head, becomes important to study because, if serious enough, it

can result in a Traumatic Brain Injury (TBI). TBI results in long-term
changes in the behavioural and psychological

LUCKY was 21 when he was attacked by a
group of over 20 men. The men robbed
him and beat him with rods. His father
found him and took him to the hospital.
He was bleeding from the nose and was
unconscious. Lucky was released from
the hospital after a week.

After this incident, Lucky reported
falling unconscious frequently, up to
20 times a month. He went back to the
hospital for further treatment, and was
given injections. Following this, the
episodes of unconsciousness stopped. He
also received medication for his head-
aches, which he was required to take for
a year. However, he still gets headaches
in prison.

Lucky was diagnosed with Major De-
pressive Disorder and Generalised Anx-
iety Disorder.

patterns of a person and can have a negative
impact on cognitive functioning®.

While there are no studies documenting head
injury among prisoners in India, studies in oth-
er jurisdictions have illustrated the high rate of
head injury among prisoners®2. Similar to these
studies, we found that 25 out of the 88 death row
prisoners interviewed reported having suffered
a head injury at least once, almost half (12) of
whom reported having suffered the injury before
or when they were 18 years old, which is likely
to have affected their developmental process.
However, we weren’t able to conduct a compre-
hensive clinical examination to understand the
severity of the head injury reported by prisoners
and their families.

In terms of psychiatric morbidity of the prison-
ers who reported a head injury, there were only
four prisoners who were not diagnosed with any
mental health concerns inquired into. Six out of

the 25 prisoners with head injury also had cognitive deficits as as-
sessed on the HMSE. Research has shown an association between

cognitive deficits and head injury®. In our sample, head injury was

found to have a positive significant association with MDD (p value

= 0.037) and GAD (p value = 0.013).
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H SUICIDAL BEHAVIOUR AND IDEATION

Prisoners were asked about suicidal thoughts and behaviour in
prison as well as any attempts or thoughts of suicide before they
were incarcerated. In asking about suicidal thoughts and behaviour,
we distinguished between self-harm and suicide attempts. Data on

DHARMAKETU sustained a head injury hav-
ing hit his head on the bumper of a jeep
when he jumped before it in an attempt
to kill himself when he was approximate-
ly 17 years old. He was hospitalised af-
ter the injury and remained unconscious
for a long period of time and reported
his brain going “numb” subsequent to
the injury.

Dharmaketu had been on treatment for
Psychosis NOS in prison.

He was also diagnosed with Major
Depressive Disorder and Intellectual

suicide includes only those self-inflicted injuries
or thoughts that were centred around thoughts
of death. Information on suicide was collected
through qualitative interviews as well as the DSM-
5 Screener, which inquires into suicidal ideation
two weeks prior to the day of the interview. How-
ever, it is possible that since the interviews were
largely conducted in the presence of either a
prison official or a convict overseer, prisoners
were not entirely forthcoming about suicide at-
tempts. Prisoners who actively contemplated sui-
cide in prison or attempted suicide in prison have
been considered being at high risk of suicide.
Of the 88 death row prisoners we interviewed,

Disability. 72 prisoners volunteered information on their
lifetime history of suicidal behaviour, both ideation and attempts.
Out of these 72 prisoners, 63 prisoners volunteered information
on suicidal behaviour in prison. Of these 63, 34 prisoners, i.e., over
50% had thoughts of dying by suicide in prison and eight prisoners
had also attempted suicide in prison. (Graph 4.26)

The family of one death row prisoner reported that the prisoner
had attempted suicide in prison, but since it was not the prisoner
who reported this fact, this incident has not been included for the
purposes of analysis.

These numbers and proportion are alarmingly high when com-
pared to the proportion of those at high risk of suicide among the
general prison population and in the community. Though there is
no official data on prisoners at risk of suicide, according to the
National Crime Records Bureau, 116 inmates had died by suicide
in 2019—the highest number among unnatural deaths®. Studies
in Indian prisons have shown the proportion of prisoners at risk
of suicide to be anywhere from 5.8%% to 4%.2* Not surprisingly,
the rate is also much higher than in the community population.
According to the 2016 study conducted by NIMHANS in collabo-
ration with the Government of India, in community population the
prevalence of suicide risk, which includes ideation, preparing and
making a plan, repeated thoughts of attempts and attempting it, in
the past month was 6%.% 0.9% of the population was recognised
as being at high risk of suicide®.

The median time spent on death row by prisoners who had
contemplated suicide as reported under the DSM-5 Screener
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(12) was 4.18 (0.01-11.25) years. The median time spent in prison
by them was 5.80 (2.17-11.98) years. (Graph 4.27)

An overwhelming number of prisoners who had ever contemplat-
ed or attempted to kill themselves had at least one mental health
concern. As with other mental health concerns, these were not op-
erating in isolation and multiple illnesses overlapped (Graph 4.28).

However, suicide is not only connected to mental illness, but is
also connected to the chronic stress that death row prisoners face
due to the complexity of life in prison and of living on death row.
Poor social and family support, prior suicidal behaviour (especially

within the last one or two years), and a history

RAGHU Nayak has been serving time for
seven years, since he was 40 years old.
Out of these, he has been on death row
for a little over three years. On enter-
ing prison, Raghu would cry constantly,
and did not eat or bathe. He frequently
thought about killing himself, and on
one occasion attempted to hang himself.

He has repeatedly tried to hurt him-
self. After his arrest, Raghu was diag-
nosed with depression but stopped taking
his medication on his own, as they made
him feel “lifeless”. This caused him to
start crying excessively again, and he
started having trouble sleeping. Soon
after, he attempted to gouge his eyes
out with a pen so he would not have
to see the world. He was given another
medicine by the prison psychiatrist,
which he continues to take till today.
Though he has been suffering from a se-
vere psychiatric illness, he reported
feeling better with medication at the
time of the interview.

of psychiatric illness and emotional problems
are common among inmate suicides. Moreover,
suicidal inmates often experience negative ex-
periences such as bullying, recent inmate-to-in-
mate conflicts and disciplinary infractionsZ. Many
of these psychosocial factors are experiences
that death row prisoners reported caused them
distress.

A positive association was found between
prisoners contemplating suicide in prison and
death row distress, defined as psychological
distress and negative reactions experienced
by the prisoner due to the death sentence and
being on death row (p value = 0.129). Of the
34 prisoners who reported contemplating sui-
cide in prison, 94.1% also reported death row
distress.

Suicide attempts and ideation are likely also
a manifestation of mental agony, distress caused
due to being on death row and the uncertainty of

the judicial outcomes. Regardless of the presence of a psychiatric
illness, suicide ideation and attempts among death row population
have many complicated reasons and are often closely related to
their distress of living on death row. (See Chapters V and VIl for an
in-depth discussion of risk of suicide among death row prisoners.)

The data we gathered on suicide is cause for alarm and requires
urgent intervention. The large number of prisoners who are at risk
of suicide is evidence that intervention aimed at addressing the
underlying causes is an urgent need in prison. Prisoners reported
current preventive measures employed in prison as non-existent.
The problem was further compounded by the then operational
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s.309 of the IPC which criminalises attempts to suicide. One of
the prisoners we interviewed was charged under this law when he
attempted to die by suicide.

This Report has only scratched the surface of mental health
concerns among death row prisoners. Not having access to prison
health records in some cases also limited the possibility of un-

RAMDHARI grew up in extreme poverty.
There were times when the family could
not even afford one meal a day and on
those days his mother would tie a cloth
tightly around his stomach so that he
would not feel hungry. Both his parents
had health issues which may have con-
tributed to there being fewer sources
of income and he started working from
a very young age to financially support
the family.

Ramdhari was shocked when he got to
know that he had been sentenced to death.
He was so disturbed that within an hour
of hearing the news, he attempted sui-
cide by hanging himself in prison. He
has not informed his parents about the
case and the punishment as they have se-
rious heart problems and he did not want
to cause them pain. Ramdhari experiences
throbbing headaches and the pain has
been gradually increasing which affects
his sleep as well.

At the time of the interview, Ram-
dhari had been in prison for around nine
years, out of which three years were on
death row. He was acquitted in October
2017 by the High Court.

dertaking a more comprehensive evaluation of
mental health concerns that the prisoners might
have been treated for in prison. Given these
restrictions, it is very likely that the number of
death row prisoners with mental iliness is much
higher and the kinds of mental illnesses cover a
much broader spectrum. In showing the extent
of the problem and providing an insight into the
different kinds of mental health concerns among
death row prisoners, the Report has highlighted
the urgent need for understanding the different
psychiatric concerns among a highly vulnerable
population.

CHAPTER IV

SUDISH was 62 years old at the time of
the interview. He has spent close to 23
years in prison out of which 14.5 have
been on death row. His mercy petition
to the President stands rejected. He has
spent 14 years on death row in solitary
confinement and reported having heard
voices and seen a goddess once. In 2004,
while attempting to kill himself in
solitary confinement, he said, “[I] was
saved by goddess Chamundi. She advised
me not to take my life. She was phys-
ically present with 1@ hands.” He sees
the goddess come to him as mothers and
young girls, especially on auspicious
religious occasions.

Sudish did not report any symptoms
in the past two weeks as required by
the DSM-5 Screener, and therefore an
inquiry into a current episode of men-
tal illness was not undertaken. His
old age and time spent in prison are
also likely to have masked symptoms. We
also did not have access to his prison
health records.
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If they give a sentence so grim, they should carry out the exe
cution right away. It's better than slowly dying like this.—Laxman

With an overwhelming majority of death row prisoners either
at risk of, or living with, a mental iliness, the previous chapter
illustrated the mental health crisis among prisoners sentenced



to death. This chapter presents, at a more granular level, con
ditions of death row incarceration which contribute to the on
set or exacerbation of the illness and the experience of living
with it while under the sentence of death. It also discusses the
correlations which were found between certain prison condi
tions and the three mental ilinesses which were most common
- Major Depressive Disorder, Generalised Anxiety Disorder and
Substance Use Disorder.

While prisons and prison conditions are widely recognised
as contributors to mental ill-health, there is little discussion
in India on conditions of death row incarceration—which are
subject to even more stringent restrictions—and their mental
health consequences. Applying a psychosocial lens, the chapter
discusses the presence of negative conditions and the absence
of a positive environment and how death row prisoners with
mental iliness experience such conditions.

Negative physical and mental health outcomes are neither an
aim of punishment, nor its purpose and intention. Conditions of
incarceration nonetheless often lead to these outcomes. At most,
the discourse seems to end at negative health outcomes as a
foregone conclusion of incarceration. Little discussion seems
to exist in India on measures that can be taken to reduce, if not
prevent, this foregone aspect of punishment and the conse
quences for the state, in whose custody the prisoners live.

To understand the experience of prisoners with mental iliness
es in the context of the death penalty, the chapter primarily takes
a phenomenological approach. Life on death row comprises
experiences that few can begin to understand and any serious
exercise must include voices of people who live death row daily.
Narratives of prisoners are also interpreted to gain an insight
into the conditions of death row that contribute to the three
mental ilinesses discussed. Doing so provides an opportunity
to identify and address the underlying determinants of poor
mental health, i.e., conditions in which death row prisoners are
incarcerated, thereby reducing the mental health crisis among
death row prisoners and its potentially fatal consequences.

The themes discussed in this chapter, on conditions of death
row and its psychological consequences, were chosen after a
systematic process of coding and analysing themes and sub-
themes. The analysis process had to be acutely attuned to the
reality that the conversations with death row prisoners were not
necessarily linear and the crux of any one theme was unlikely to
be captured in neat boxes. A collapsing of themes, re-clustering
of codes and sub-themes were processes necessary to ensure
fidelity to the experience of death row prisoners, with minimum
interference from us as observers and, to an extent, interpreters
of their experiences.

CHAPTER V
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Conditions of
Incarceration and
Underlying
Determinants of
Mental Health

A prisoner knows his difficulties. Jail life will shatter one. People
think that we are getting good food and enough freedom. Many
prisoners sentenced to life term kill themselves because of the
unbearable situation in jail—Hussain

Life in prison is in stark contrast to the freedoms enjoyed by indi-
viduals in the free community. Some conditions of incarceration
such as the loss of liberty and the sudden loss of control over daily
living are inherent in, and are intended consequences, of imprison-
ment. However, there exist aspects, such as violence, which while
not inherent to punishment are nonetheless so deeply entrenched
that they are now considered regular and expected features.

An anachronistic schedule—waking up at 4 am, lunch at 11 am,
dinner at 4 pm and back in single cells or barracks at lockup at 6.30
pm—strictly regimented movements and the threat of sanction, the
lack of privacy even in the most private moments; bathing together
and using a door-less toilet, which serves 70 other barrack-mates;
and the forcible restriction of freedom and liberties are psycholog-
ically and physically alienating experiences. A prisoner graphically
put his understanding of prison: “If there is a hell in this world,
that is jail. We cannot do anything here.... Nothing can be done.
We get water full of dirt and waste for drinking. Sometimes they
may mix chlorine in it” Interestingly, even something as mundane
as the act of reading newspapers, which are a connection to the
outside world, can be alienating. Sheheryar, a death row prisoner
housed in a high security ward, narrated, “They remove the news
pertaining to my case and other jail related headlines. We only get
to see the classified advertisements.”
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CHAPTER V

Mental health research in prisons has consistently shown both
a higher prevalence of mental ilinesses among the incarcerated
population! and conditions of incarceration as a contributor to

JAVED Sultan clasped his fingers together
when asked about his living conditions
for the Death Penalty India Report and
said, “We sleep like this (fits fingers
of his hands) 70 persons a barrack. Two
toilets, fans here and there. They keep
the TV on.” He continued, “Solitary was
better, now there is no space to sleep”.

With time, he had come to reconsider
his answer. While being interviewed for
this Project, he said, “HE?QEWﬁﬁﬁaﬁI(I
felt suffocated there.) It was a small
cell with four walls and it was packed.
It feels nicer here...it is open. We can
talk with everyone here. It feels nice.”

He also mentioned that his health had
deteriorated while he was kept in sol-
itary confinement. “There I used to get
headaches and I had BP issues. I didn’t
know what BP was before this. In andheri
I used to take a tablet, then we were
shifted here. I didn’t take the tablets
for 22 days and then I got paralyzed.”
He felt dizzy while in andheri, and was
prescribed glasses when he was moved
out. Javed was in solitary confinement
for three months.

Javed Sultan was diagnosed with Sub-
stance Use Disorder.

poor mental health. India’s National Mental Health
Policy specifically recognises prisoners as a pop-
ulation vulnerable to mental illnesses? and the
Mental Healthcare Act, 2017 ensures that prison-
ers have a right to mental health treatment and
care®. However, the latter provides for a curative
measure and the former fails to highlight pre-
ventative measures that can be taken to reduce
prisoners’ vulnerability to mental ill-health.
Some aspects of incarceration that the World
Health Organisation has identified as putting pris-
oners at high risk of poor mental health include
overcrowding, lack of privacy, social isolation, in-
security about the future, lack of meaningful ac-
tivity and inadequate health services*. A prisoner
described the experience of entering prison as
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Death Row and
Mental lliness

It is better to die than live as a death row prisoner. The punishment
is not only given to the person but also the family. After getting
the punishment, the person will either die by suicide or the death
sentence would be done away with. But they will not hang the
prisoner. And even if the person goes home after being acquitted,
their life would already have been spoilt by then. Then the person
would resort to more crime.—Anand

For death row prisoners, the shock of incarceration is not just
of having their liberties taken away, it is also of the way they are
treated, interacted with and viewed not only by the community
they leave but also the community they enter. Life as they know it
ceases to exist. There is a drastic change, unfathomable to those in
the free community. Death row prisoners are treated as a separate
class of prisoners and, more often than not, the violence and alien-
ation are directly linked to their belonging to this separate class.
Stripped of community and important support systems and
coping structures, death row prisoners are now to live a life of
universal condemnation. The prison environment,

“taking another birth to live in prison.” For prison-
ers living under the sentence of death, the more
stringent restrictions, psychological and physical
violence, institutional and social discrimination,
and the consequent alienation create additional
conditions ripe for the onset of mental illness.

I was kept alone. I used to get rest-
less and I started talking to myself.
I used to think about ending my 1life,
because this day will come anyhow....
It was one of the forms of torture
because they wanted me to look at the
walls the entire day; that is the rea-
son they used to keep me alone. I could
tell day from night but there was no
sunlight over there. I have spent one
and a half years alone during which I
couldn’t hear a voice. There was only
one person who would come to give food.
It felt like a cage.

physical and mental, based on formal and informal
rules, has psychological consequences for pris-
oners who are often either driven to think about
suicide, both, active and passive, or to live their
life as “the living dead”.

I am like a cemetery now; like a walking dead
body. —Purab

Death row conditions, by which is meant the
structural and human environment, is a cesspit
of othering and discrimination which unsurpris-
ingly leads to an onset of depression, anxiety
and substance use - disorders which are highly

BILAL correlated with marginalisation and are present

in overwhelming proportions among vulnerable

communities®. Living in an environment of shared psychological

trauma is a gruelling experience bearing no similarity to life outside
the prison walls.

To ensure that death row conditions do not have debilitating
consequences including suicide, preventative measures need to
be put in place and practiced. The environment in which death
row prisoners live needs to be addressed given that their expe-
rience of prison life is in the context of the knowledge that they
have been chosen as persons who must die to achieve state aims,
making them particularly vulnerable to poor mental health and
mental illness.
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B DEATH ROW CONDITIONS
There is nothing we do out of our own wish. You have called me,
your wish will prevail, we have to come here.—Saksham

Life on death row is a lonely experience, not necessarily cut off
by walls but because of the qualitatively different life that be-
ing on death row means; one marred by resignation and despair.
Unfortunately, none of these barriers are such that their effect

MADHVAN Jagmohan Muragannavar no longer
stays in a cell. He recalls, “I had
trouble when I was in a separate cell.
There was one person in each cell. It
was not good. I was there for three
years. I do not know how I survived here.
I was not supposed to talk to others or
go out. Someone would come to take me
even when I had to go to the hospital.
The only thing that they gave me was
food. I felt like I was in the dark.”

He compares his experiences in the
single cell to that of his current in-
carceration in the barracks. “I used to
get tense [in the cell]. I came to the
general prison two years ago. I feel
relaxed here. In the single cell, they
locked it at 1 p.m. and opened it at 4
p.m.. Later, they started locking at 5
p.m.. They allowed us to come out only
for an hour. I could not see the outside
world from there. Now, for the past two
years, I have been good with people. I
go out with the people in my barrack and
play kabaddi, volleyball and cricket. I
go to the library and read books. I go
to the temple and pray for 30 minutes.
Then, I sit there for some time and pray
to God to release me.”

“I feel hopeless. I have left every-
thing including my case to God. One can
do anything if one has the money in the
hand. One can get any lawyer. Otherwise,
there is little hope. I think too much.
I spend sleepless nights thinking about
home.”

Madhvan Jagmohan Muragannavar was
diagnosed with Substance Use Disorder.

vanishes as soon as the barriers disappear. The
emotional, psychological and physical alienation
and violence that death row prisoners face have
multiple pathways, many of which are a matter of
daily occurrence and which continuously com-
pound the adverse effects of such an existence.
Mental illnesses in such situations are but a given,
and very few escape its clutches.

Mental illnesses are inherently subjective ex-
periences and the experiences themselves are
context-specific. To understand the illness and
make interventions, it is, therefore, important to
understand the context—the social environment
and circumstances the person finds themself in.
In other words, the external and internal envi-
ronment are cyclical and in constant interaction.

SOLITARY CONFINEMENT

The cell opens from 6:00 a.m. to 7:30 a.m., 11:30
a.m. to 12:30 p.m. and 3:30 p.m. to 4:30 p.m. | re-
main in solitary confinement for more than 21hours.
This is not a jail; it's a zoo.—Balasubramaniam

Almost all death row prisoners we spoke with were
either living in or had lived in solitary confinement
after being sentenced to death. The severe and
long-term adverse effects of solitary confinement
on prisoners have been well documented across
jurisdictions®. Some of these include hallucina-
tions, self-harm, decreased ability to remember
things, anxiety and recurrent headaches”. Re-
search on social exclusion has shown that depri-
vation of human contact has an effect on brain
biology and brings about neurological changes®.

Being in solitary (aptly knows as ‘andheri’ in
some prisons) means that the prisoners are
locked up inside a small single cell, most of-
ten, 8*8 or 8*12, for most of the day, except for
a few hours spent on lunch, dinner and short

CHAPTER V

No sunlight enters my cell, there is
just one small bulb. Therefore, when I
was brought before you, my eyes couldn’t
suddenly adapt to such a well-1lit sur-
rounding. After a long time, when I was
taken out in sunlight, I felt as if I
would melt.

Solitary confinement had an effect on
my soul. My bones have become brit-
tle; they feel spongy. I felt that the
bones of my right hand and ankles had
become softer. They seemed to be re-
ducing. There was nothing to energize
and recreate. I felt that my body was
wasting away.

When I go for court visits, sometimes
when I speak, I get confused about the
source of the sound; is it me or someone
else speaking? Sometimes when I would
speak, I would feel as if it’s not
sound generated from my body but from
some external source. There was sensory
deprivation in my case. I didn’t have
exposure to sunlight, I couldn’t smell
flowers. Once I held a rose in my hand.
After seeing that, the jail officials
uprooted all the rose bushes in the jail
since they had become suspicious. Post
that incident, I never went close to
any plant because of the fear that it
might get chopped the next day.

SHEHERYAR
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walks. When living in solitary, death row prisoners are not allowed
to partake in any aspect of prison life. There’s an ever-present
guard to make sure the prisoner stays alive - it is perhaps an im-

LAMBODAR was living in a cell when he
was interviewed for the Death Penalty
India Report. When staying in the cell,
he preferred it over the barracks. “The
barracks in [the previous prison] were
quite bad so I stayed away from everyone
there. It’s fine here, there is a lot of
peace in the cell. We are two people in
the cell. I believe in God and pray to
him. I had difficulties in the barrack
because of lack of space. I could not
sleep properly because the barrack had
many people. It was bigger than the
current room but not that big. I wake
up, do yoga and then come back to the
cell at 9. At 10:30, we eat our food
and then we come back into the cell. I
like speaking to others but I prefer
staying outside.”

At the time of the interview for this
Project, Lambodar had been moved to a
barrack with other prisoners. He now
thinks that staying in a barrack is
better than a cell. “I was in the cell
for one and a half years. I had to stay
alone all day. I felt lonely. It used
to open in the morning, you would be
inside by 8 o’ clock, then it opened
again at 10 o’ clock for food and closed
again at 2 o’ clock. I used to sleep a
lot inside as there was a lot of time.
Sometimes, I used to read the Ramayana.
We were 5-6 prisoners [on death row]
then and three of us used to stay in one
cell. At first, we used to stay separate-
ly, but then we started staying alone.
Outside the cell, one gets to interact
more and we all live like a family. I
had no support in the cell. I get some
support here.”

Lambodar was diagnosed with Major De-
pressive Disorder and Generalised Anx-
iety Disorder.

plicit acknowledgment of the effects of solitary
confinement. Narratives of ideations and acts of
self-harm, episodes of auditory and visual hal-
lucinations, and the feeling of losing one’s mind,
are shockingly common. Saqgib, diagnosed with
Substance Use Disorder, described his cell as a
room where one can barely turn. He goes on to
add, “I suffer a lot of tension and if things go like
this, | will become mental and will be admitted to
a psychiatric hospital. Evening to next morning at
6 oclock | have to be in this tiny cell where one
cannot even turn around. It will be no surprise if
| go mad.”

In [the previous] prison, they didn’t give us TV or
newspapers. | was there for six months. Here, |
lived alone for 19 days in a similar cell. In [the pre-
vious prison], there would be five guards outside
my cell to make sure that | don'’t kill myself.—Faisal

Perceptions of living in the barrack as opposed
to staying in a cell are not always easy to under-
stand. Many prisoners who were interviewed for
the Death Penalty India Report and also for the
current study, narrate their changed perceptions
of being confined in cell and living in barracks.
Some preferred the cell when they were living
in it only to realise later how being in solitary
confinement broke them.

CHAPTER V

SUDISH has spent around 23 years in
prison. He says, "I stay alone in my
cell. I only talk to the staff if they
call or talk to me. I like praying the
most here. I go to the gallows which
is near the Hanuman temple. I am very
afraid. Who wants life here? Living here
means death. I would not mind staying
here as it has been so long. I will die
in the environment outside prison. I
want to serve God if I go outside. All
of this is a play orchestrated by God."

At the time of interview, Sudish had
spent over 14 years on death row in
solitary confinement. While describing
his experience, he says, “I do not fear
death. When I was alone, I used to hear
others murmuring about me. It does not
happen anymore. I enjoy the company of
others.

I can talk to God. They say in my ear
that everything will happen for good.
I try to sleep, but I am not able to.
I have memory problems. I forget where
I am going, whom I talked to, where I
have been.”
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A GUARD AND AN EYE

Many prisoners, especially those who were in solitary or solitary-like
confinement, spoke about the presence of a guard around them
round the clock. The guard is meant to keep an eye on them. Vasay,
a now acquitted death row prisoner, reported that when he was
in death row segregation there were two guards per death row
prisoner and that, “[the guard] accompanies me to the washroom
also”. Guards, for many, were a (unwanted) portal to the rest of the
prison. Whether it was to give them food in solitary, to get them
books from the library, to buy food from the canteen or even to
provide contraband substances like cigarettes and chewing tobac-
co; for death row prisoners, the guards facilitate their lives. On the
relationship with his guard, the same prisoner said, “Guards are
given to each and every death row prisoner. As the time passes,
we become familiar with them so they don’t discriminate.”

Death row inmates are kept in a separate ward. We can’t roam
around, we have to live with a guard, even when we go to the
hospital, the guard has to accompany us.—Amar Manohar

Whether friendly or not, the guards do act as a barrier to regu-
lar interaction with other prisoners. A prisoner told us how other
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prisoners would not talk to him initially because he was always
surrounded by guards. While the panopticon structure of the pris-
ons helps authorities keep an eye on the prisoners, for death row

MAYANK Chuhra began his interview by
telling the researchers that he was
innocent and his incarceration was the
result of an unfair trial. The inter-
action revealed his almost constant
preoccupation with injustice—-something
Mayank believed he had been subjected
to throughout his trial. He wondered
aloud about the effect this had had
on his family, and traced many of the
family’s troubles as going back to his
initial incarceration. He was diagnosed
with Generalised Anxiety Disorder.

Believing his character to have been
stained, he limits his socialising with-
in prison grounds—-even backing out of
events he had chosen to participate in
earlier. He spoke about feeling more
tired, his appetite shrinking, and about
putting aside essential daily activi-
ties (like bathing) for later. Mayank
had always been a religious man, but
now he finds it increasingly difficult to
concentrate while praying. Images of a
noose swaying come to his mind instead.

“31q WITT & 31T 812 STTg ¥ & Y Wie-wie fea T8t
2| 3B IS gaN AE TE 817

[I try praying but all I keep seeing
is the noose. There are things I can’t
even talk about.]

At night, Mayank often found himself
unable to sleep. He worried about his
children and their future, and felt he
could not trust anyone. He also had
frequent nightmares about this. He got
interrupted sleep for around 3-4 hours
a night.

Mayank Chuhra’s sentence was commuted
by the Supreme Court in early 2019 to
life imprisonment for 25 years without
remission. By this time, he had spent
over five years in prison, almost all of
them on death row.

prisoners, guards are their personal panopticons.
The interviews too were conducted in the pres-
ence of prison staff.

DIFFERENTIAL TREATMENT

One of the markings of a death row prisoner is the
denial of opportunities that other prisoners have
access to. Those living in solitary confinement
have access to only the bare minimum needs
for living. However, even death row prisoners liv-
ing in barracks are denied certain opportunities.
For instance, many death row prisoners reported
not being allowed to undertake any educational
activities in prison. When asked whether he can
study, a 20-year-old death row prisoner, Sanju,
said, “l am the only one who is not allowed to
go to the library. | am not allowed because of
my punishment. | am not allowed to play either,
but that's because the other prisoners don't let
me.” There are other ways which indirectly lead
to poorer conditions for death row prisoners be-
cause of factors related to their punishment. Many
prisoners spoke of the need to make their food
edible or the need to have more food because of
the insufficiency of the prison food. However, at
the time of interviews, some prisons had put an
embargo on any kind of outside food. Though the
embargo was applicable across the prison with
no exceptions, but because death row prisoners
are not allowed to earn money in prison, they are
hit the hardest. As a result of such a rule, death
row prisoners were not able to get their food
and neither were many able to buy any from the
prison canteen because of the lack of money.
For death row prisoners, thus, it meant no access
to additional food. With respect to violence by
prison officials, while almost all prisoners spoke
about the unflinching violence inflicted on them
because they were death row prisoners, in one
prison, all death row prisoners spoke about not
being misbehaved with, because being death row
prisoners, prison officials would be hauled up if
something were to happen to them.
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Officers (in prison) know that if something happens to me, it is a
risk for them, so, they take care of me very well. | heard that there
is a Supreme Court order to provide basic needs to the death
penalty prisoners. Here they do not even give us work.—Sanath

In our sample, differential treatment due to the status of a death
row prisoner was positively correlated with the risk of substance
use (p value = 0.089).

SOCIAL ISOLATION
| don't like social gatherings because the talk revolves around

the case. In order to avoid these comments, | avoid such types
of situations as | don’t find myself ready to face

DATTA has found a mentor in another
death row prisoner. He recalls how his
mentor once said that his punishment
would pass, but, “I should not forget
one rule, that one does not get to live

them. | do not like a situation where four people
standing in a group pass comments and say that
| would be hanged to death. —Archan Sharma

An important theme that emerged was the alien-

again. This line had a huge impact on ation that death row prisoners faced from other
me. I wish I had met him earlier in prisoners and barriers to communication with

my life.”

their families. Feelings of isolation are both a con-
tributor and a consequence of depression It should be noted
that in addition to isolation from other prisoners and inability to
communicate with their families, the inability to have prison officials
take their concerns seriously or protect them from violence adds
to this isolation. While there were a few prisoners who reported
having found support and solace in the company of other prisoners,
these instances were extremely rare.

Prisoners also reported a disinterest in seeking company seeing
either its futility, or because of a general distrust of the other pris-
oners and, at times, out of a sense of shame. They were viewed as
either more dangerous due to the punishment or were harassed
because of the punishment itself, leading to alienation and isola-
tion. Alienation of death row prisoners from peers in prison was
positively correlated with negative interaction with other prisoners
(p value = 0.026).

They said | have no right to live, | should be burnt alive. | listened
to them silently. | thought of the dishonour caused to the family
name. | thought it was better to die.—Sushant

The benefits of not being isolated and having relatively positive, if
not close, relationships with other prisoners was starkest among
those who had lived in solitary confinement. Vignesh, diagnosed
with Substance Use Disorder, and who was previously in solitary
confinement, explained this phenomenon, “[A prisoner in the gen-
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eral prison population] can talk and share things with people;
happiness and sadness.”

GHALIB keeps his worries to himself and
bottles up his feelings in prison. He ac-
tively avoids any discussion on the case.
Mulagaat is a sensitive topic for him and
while he thinks a lot about his family,
he has shut them off. Neither Ghalib not
his family can see the other worried. They
meet rarely and when they do meet, they
hold back their problems from each other
with no outlet for their mutual suffer-
ing. Even the few mulaqaats that Ghalib
has are emotionally exhausting. Unable to
share his worries, he controls his tears
until after his mulagaat is over. It is
in the loneliness of his cell when he
breaks down. Unable to eat, Ghalib stares
blankly at the T.V. He keeps thinking
about how he cannot be with his family
and protect them. Alone in the lockup, he
becomes gloomy. He cries and has no peace
of mind. Hopelessness and sadness take
over. Nothing makes him happy now. Full
of life earlier, Ghalib is unrecognisable
even to himself. Years in prison have
taken away his interest in self-care. He
used to be careful about how he presented
himself to the world, but now he has lost
all interest. Life was a joy for him, but
even food holds no pleasure for him. Being
in prison for this long, Ghalib’s memory
has worsened and he finds it difficult to
track things. Ghalib wanders aimlessly in
prison. Lack of sleep and a heart attack
in prison contribute towards his tiredness.
Once he wakes up, sometimes of shock, he
is unable to sleep further. His body aches
always. His death sentence was commuted
to life imprisonment without a possibility
of release for 25 years in 2018. By then,
he had already spent around six and a
half years in prison out of which around
five years were on death row. Ghalib was
diagnosed with Major Depressive Disorder
and Substance Use Disorder.

| felt very sad in andheri as there was no one to
talk to. Here, in general prison, we can walk freely
and talk to others.—Mahadev

Compounding this isolating experience is the fact
that death row prisoners face institutional and
structural barriers in communicating with their
families; a unit of support that they now have little
or no access to. For instance, in some prisons,
death row prisoners were not allowed to use the
prison phone facility to contact their families be-
cause of the penal provision they were charged
with, such as murder. Sometimes, even where
these facilities were available, they proved to be
too expensive for death row prisoners, particularly
because they were denied paid work in prisons.
When families called the prison, many reported
facing multiple difficulties in getting through.

For death row prisoners, the experience of
meeting their families, sometimes their only
support, bore out a complicated picture. While
most prisoners spoke about the want and need
to meet their families, the no-touch policy, the
multiple barriers during the meeting and the
15-minute time limit for each meeting, left them
distraught—making it nearly impossible for them
to access the emotional support they need to
protect themselves. Though they looked forward
to the meetings, prisoners were often left worse
off. The poor financial condition of the families
was an additional barrier and not wanting to be
a burden, prisoners often ask their families to
not meet them.

Two months have passed since my mother last
called me. She can call me but | can't. They don't
charge us any amount because we aren't allowed
to call in the first place. When a family member
calls, we are called from our cells. We just get
about 5-7 minutes to converse with them.—Datta

Barriers to communication with families and
alienation from other prisoners was found to be
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positively correlated with the risk of depression (p value = 0.074)
and anxiety (p value = 0.058) and Major Depressive Disorder (p
value = 0.075). Isolation from social networks was also found to be

LUCKY was 22 years old when he came to
prison. In five months, he was trans-
ferred between three prisons, finally
ending up in a Central Jail. The first
prison, he told the interviewers, was
the worst. He was frequently beaten up,
verbally abused, and not allowed to
sleep. Sometimes, food was denied to
him as well. He found no one to reach
out to, no source of support in the
prison. Both the prison administration
and inmate population were antagonistic
towards him, and he could not complain
about his treatment to anyone. The pris-
on guard told him that he had no right
to live. Lucky attempted to hang himself
while in that prison. He explains that
he did this as the prison authorities
had taken away his will to live.

The prison the interview was held in
was much better in comparison, Lucky
mentioned. He still does not have
friends, since most inmates were much
older than him, but the prison authori-
ties do not hit him here. He misses his
family, but is reluctant to ask them
to visit since they live far away from
the prison.

Lucky was diagnosed with Major De-
pressive Disorder and Generalised Anx-
iety Disorder. At the time of writing
this Report, Lucky had been in prison
for over a year, and on death row for
most of that time. His appeal is cur-
rently pending before the Supreme Court.

positively correlated with Substance Use Disorder
(p value = 0.034).

VIOLENCE (BY AUTHORITIES), AND HARASS-
MENT (BY PRISONERS)

They attack our honour, they touch your private
parts. They beat and humiliate you. The search-
ing of the ward is physical and psychological
torture. They throw away ironed clothes, they
throw away the bed and step on it. They tore my
mosquito net which was in the cell where | was
staying. They beat me too.—Adnan

Violence in its many forms is entrenched in the
prison system, whether as a means of discipline,
to establish hierarchies between the prisoner and
prison administration or even between classes
of prisoners, or as a means of subjugation. Many
prisoners reported violence at the time of entry
into prison as if like an initiation ritual - that every
prisoner gets beaten up in prison upon their entry.
For death row prisoners, however, the punishment
provides targeted avenues for the prison author-
ities as well as prisoners to inflict violence, both
psychological and physical. Additionally, the vio-
lent atmosphere in prison, regardless of whether
it is inflicted on the death row prisoner leads the
prisoner to remain ever vigilant about potential
violence, and the resultant mistrust leads to even
more restrictions on death row prisoners to seek
help and care. On being asked about suicidal
ideation, Urvi, diagnosed with Major Depressive
Disorder and Generalised Anxiety Disorder, said
about harassment by other prisoners, “| do not
need to think about suicide, they will put me in
the tank and kill me.”

One of the most important and invisible modes of violence was

psychological and directly related to the prisoner being on death
row. Diya, who was diagnosed with Major Depressive Disorder and
Generalised Anxiety Disorder reported, “When | asked them about
how my family was doing, the officials said, ‘Your family already
considers you dead. They have performed your antim sanskar (last
rites), they are not even interested in seeing you”. They were con-
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demned to death by prisoners as well. Another prisoner with Major
Depressive Disorder and Generalised Anxiety Disorder, narrated
an incident where an inmate offered him water, but when he was
going to drink it, he realised that the other inmate had spat into it.
Another reported being repeatedly told that he deserved to die.
The violence is not necessarily random, but is intended to taunt
death row prisoners. Constant reminders of being condemned to
death included being shifted to the phansi yard or being shown
photographs of the gallows. This kind of continuous violence has
near fatal consequences. Speaking of the time when he tried dy-
ing by suicide, Lucky says, “l was new then, didn’t try talking to
anyone. Baba [a prison guard] himself would beat me up, who
would | talk to?”

| didn’t know about the death penalty. One officer asked me if |
knew anything about it, | replied ‘no” and he told me, “Didn’t you
watch in movies how they hang people by covering their face with
a black cloth and hang them?" It was then that it hit me and | fell
unconscious out of shock. —Sachchidananda

Violence by authorities in prison and harassment by prisoners were
found to be positively correlated with Major Depressive Disorder (p
value = 0.026 and p value = 0.039, respectively) and Generalised
Anxiety Disorder (p value = 0.073 and p value = 0.092, respectively).

LACK OF WORK

A constant reminder of being on death row for the prisoners was
the lack of working opportunities; a lack of engagement with things
external to them. Almost all prisons had an official embargo on paid
work for death row prisoners, which has disastrous consequences
for them. In addition to the financial incentive, however minimal,
work is an opportunity for prisoners to mingle with others and build
the much-needed support systems to help them cope with the
reality of their life under the sentence of death. That death row
prisoners fared better once they were allowed to mingle with other
prisoners, is a testament to the importance of reducing barriers
between the general prisoner population and death row prisoners.
Crucially, it helps the prisoners disengage themselves from the
constant and intrusive thoughts revolving around their own fate
and the fate of their parents, spouses and children.
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I read [books] unwillingly. Time passes. | don’t feel any happiness
while reading books. We don’t have any work to do.—Lucky

The forced inability to work is a continuous and daily reinforcement
of their identity as a prisoner on death row. Not being allowed to
work as a matter of policy also takes away an avenue for death row
prisoners to keep themselves engaged. Apart from being institu-
tionally discriminatory, such policies act as unnecessary barriers
for death row prisoners to undertake goal-oriented activities which
provide a purpose and structure to each day.

| have sleep problems. Earlier, there was work which we could do
and that kept us busy but there is no work here. Sometimes, | wash
clothes that have been washed before again, so that | get tired
and fall asleep.—Subodh

The inability to earn money in prison is an institutional barrier which
has ripple effects on the prisoners’ sense of self and results in
long-term psychological damage. In such circumstances, meeting
and communicating with families is an important coping mechanism
providing them with some respite. That, however, comes at a cost.
Families spend money they do not have to meet the prisoners
who are far removed from them geographically. While the pris-
oners need this support, they are also burdened with an internal
tension owing to the finances of the family, which they grapple
with on a daily basis.

Many death row prisoners were either the sole or the primary
earners in the family. Their absence then means increased eco-
nomic hardship for the families, many of whom have also been
socially ostracised. Without work, prisoners have little respite from
these constant thoughts about the social and economic survival
and future of their families, and the knowledge that they can do
little about it. In this context, paid work is not only a means for
prisoners to continue providing for their families as much as they
can, but it also protects death row prisoners from the psychological
consequences of a regular barrage of negative thoughts.

All death row prisoners wanted ‘something to do’, something to
take their mind off their reality, to pass the time productively, and to
earn so they could continue to support their family or, at least, not
be a burden on them. Spending large swathes of the day with noth-
ing to do further fuels the sense of futility that prisoners reported.
A common descriptor that prisoners used for themselves—that of
the living dead—perfectly echoes this sense of futility, of being in
suspended animation and the resultant chipping away of the self.

Among the prisoners interviewed, work sanctioned in prison,
both paid and unpaid, had a negative significant association with
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the risk of depression (p value = 0.054) and Generalised Anxiety
Disorder (p value = 0.060).

To some extent my interest in doing things has reduced. As time
elapses, a person loses interest and gets detached from every-
thing.... There isn't much work here that | can do.—Aijaz

DISCRIMINATION AND STIGMA
When a prisoner is sentenced to death, the shift in status from
an undertrial prisoner to a death row prisoner is stark. They are
shifted to new prisons (almost all death row prisoners are housed
in Central Prisons), and are subject to institutional discrimination
entrenched in our prison policy and psyche. Death row prisoners
are easy targets of prejudice due to their punishment coupled with
their socio-economic status and the imbalance in

RAMDHARI, who is now acquitted, was sen-
tenced to death for murder. He recounted
his experience when he was sentenced
to death, “...after the judgement came,
things have changed. People now look
at me as a culprit and in a bad way,
because I have been given the death
penalty. There are people who have raped
women and children, they look at me the
same way they look at them because I'm
on death row. This affects me a lot.”

the power structures. They become easy subjects
of bullying precisely because there is more to
be taken away from them. While, as mentioned,
there are formal rules which clearly discriminate
against them, for no good reason, there are also
other insidious ways in which they start being
treated differently. There is now an opportunity to
subject them to targeted violence, to dismiss their
concerns, and continuously taunt them about the
punishment. The felt experience of that stigma
was captured well by Hilbert, who had come close

to his execution, but is no more on death row. He
said, “Whoever comes, any new superintendent may come, and we
will be referred to as death penalty detainees. They make us stand
in a row. ‘Oh... this is him... that is him' they would say. | didn't like
that” The institutional discrimination easily seeps into interpersonal
social discrimination and stigma. The stigma of being on death
row itself is powerful enough for other prisoners to avoid them as
dangerous, or to inflict additional violence on them.

It becomes much easier to humiliate them and exclude them,
because from being any other prisoner their status has radically
changed to a class that other prisoners now assume they belong
to and deserve. The punishment changes how people view them,
negating them as a person. After adjusting to prison as an under-
trial prisoner, they have to go through another period of shock and
adjustment to begin their lives as a death row prisoner.

The geographical alienation from their families, going from a
regular undertrial to being the condemned, dealing with despair
that very few share results in a state of mind which wants to reside
in the past but also cuts it away; a state of mind where despair,
hope, frustration and helplessness flow into each other.
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B PSYCHOLOGICAL CONSEQUENCES OF
LIVING ON DEATH ROW

| have seen this... there are people who have gone mad because
of thinking too much.—Vineet

PURAB has barely been able to get by
in prison for the past three and a half
years. He goes about a daily routine
that involves bathing, shaving and other
mundane activities, listlessly.

Being around people he cannot relate
to results in Purab getting irritated
with people and yelling at them, which
he regrets. Purab reports that his an-
ger and irritation started only after
coming to prison; markers of a change
in his personality. He barely sleeps
at night and cannot get himself to get
out of bed. When he does manage to, he
is awash with lethargy and unable to
work. Commenting on the poor state of
skills training in prison, Purab says,
“Matchsticks came first then came the
lighter but here they are teaching us
to light a fire with stones. If a person
is spending six years of his life here
then at least one must learn something
so that one would be able to stand in
today’s world.”

Every day Purab wakes up looking for-
ward to death. He reports preferring
death over such a life.

Purab was diagnosed with Major De-
pressive Disorder and Generalised
Anxiety Disorder. He complains of ner-
vousness and thinks of dying by suicide
quite often. He considers himself to
be a walking dead body. His mental and
physical health issues are not taken
seriously by prison officials. He has un-
explained headaches which, owing to the
poor quality of medical care, continue
to be so. Purab used to be a motivated
person, wanting to make something of his
life. He has stopped trying to think
of a life beyond prison and death row.

This section unpacks the experience of Major De-
pressive Disorder, Generalised Anxiety Disorder
and Substance Use Disorder in the context of
death row. The extremely restrictive conditions of
death row incarceration in addition to the knowl-
edge of the deliberate imposition of death and
reminders of the punishment make death row
prisoners particularly vulnerable to the risk of
mental illness. Though universal in nature, symp-
toms of mental illness in the context of the death
penalty take on a unique colour in as much as
the thoughts, feelings, mood and behaviour are
underscored by the knowledge and fear of the
fatal consequence of the punishment. The reason
for hopelessness, a ‘symptom’ of depression, or
for suicidality is an exercise in meaning-making
for people living with mental ilinesses with re-
spect to their situation and circumstances. For
death row prisoners, the very unique context of
the punishment, the accompanying external and
social conditions of death row and the internal
workings of the prisoner create an ecosystem
which are interlaced with the constant reminders
of an impending and uncertain death.

Nobody understands me, nobody is there to care
for me. | don’t even know what the authorities
are going to do with my body after execution. I'm
scared that they will leave my body for it to be
eaten by cats and dogs.—Damodar

Before discussing the symptomes, it is important
to note that time spent in prison had a negative
correlation with the risk of depression (p value =
0.025) and anxiety (p value = 0.004) but a pos-
itive correlation with the risk of substance use
(p value = 0.000). Generalised Anxiety Disorder
was negatively associated (p value = 0.018), while
Substance Use Disorder (p value = 0.002) was
positively associated with time spent in prison.
Similarly, Substance Use Disorder was found to
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be positively associated with time spent on death row (p value =
0.004) and Generalised Anxiety Disorder was found to be nega-
tively associated with time spent on death row ( p value = 0.078).
One way to explain this phenomenon could be that the prisoners
had adjusted to the prison conditions and to, therefore, look at

JAY Singh spoke in a very soft voice and
appeared quiet. At the beginning of the
interview, he was shivering, even though
it was hot. Multiple times during the
interview, he was on the verge of tears.
Since coming to prison, Jay Singh has
lost his appetite and has lost 16 kgs.
He complained of frequent headaches be-
cause of tension, particularly about
his father who is a heart patient. He
reported feeling sad and helpless about
finding a way out of his circumstances.
He often finds himself sitting idly with
nothing to do, and his mind blank. He
sees a very bleak future ahead of him
which causes him further distress in
prison. Even though he feels lonely,
Jay Singh does not engage in any activ-
ity and does not interact with anyone.
He has difficulty sleeping and often
wakes up in the middle of the night,
unable to go back to sleep, because he
remains fixated on his case. He cannot
concentrate on conversations and can’t
remember the names of people around him
and, sometimes, the way to his barrack.
He often feels angry and irritable but
can’t find a reason for it.

Jay Singh’s appeal is pending in the
Supreme Court. A few days before the
interview his death warrant had been
issued. The warrant has since been
quashed.

Jay Singh was diagnosed with Major
Depressive Disorder. He had, at the
time of interview, spent four and a
half years in prison, out of which he
had spent close to a year on death row.

the negatively correlated illnesses as an adjust-
ment disorder. However, the adjustment to prison
life and life on death row does not necessarily
indicate the well-being of death row prisoners.
Rather it is an indication that their experiences
are no more ‘newly’ felt experiences—that the
experience has been internalised to such an
extent that the baseline for their psychological
well-being has been compromised to a degree
that for many others this baseline would qualify
as a mental illness.

Additionally, the starting point of our inquiry
was the presence of cross-sectional symptoms
over a period of two weeks prior to the interview,
which may have further excluded some prison-
ers from our enquiry. The initial inquiry assessed
recent symptoms of mental health concerns, and
not a lifetime history of iliness or its aggravation
or alleviation in prison. For instance, Sudish who
had been on death row and in solitary confine-
ment for over 14 years was not diagnosed with
any mental illness and he reported no problems
with sleep or lack of interest in doing things. He
only recognised memory deficits as a matter of
concern to him. That he was in solitary for the
past 14 years meant that he could not partake
in any activity, thereby negating the relevance
of some of the questions. He also did not report
sleeping less than usual, because to him the ‘usu-
al’ was 14 years of a solitary existence. It is also
possible that prisoners using substances were
self-medicating leading to the symptoms getting
suppressed. That being at risk of Substance Use
Disorder was negatively correlated with the risk of
depression (p value = 0.041) as well as anxiety (p
value = 0.014) indicates this possibility.
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Whenever | am tense or worried about the case, | chew tobacco.
After dinner, | take tobacco and sleep.—Sanath

LAMBODAR lives in a constant state of
worry. His wife’s deteriorating health
often keeps him up at night. It is dif-
ficult for him to sleep and he usually
wakes up in the middle of the night
feeling anxious, sleeping only for 2-3
hours during the entire night. He wakes
up whenever the prison authorities come
near his cell. Lambodar has trouble con-
centrating even while engaging in any
activity. He finds his mind wandering,
often thinking about the well-being of
his family.

Even though he looks forward to see-
ing them, he finds it difficult to share
his struggles with his family when they
meet him. Of his mulaqgaats he says,
“I do not understand what to say. I
plan a lot to say but I am unable to
speak.” His brothers stopped visiting
him, leaving him bereft of a key emo-
tional support system. He used to have
faith in God, but has little interest
in praying, even as he has resigned his
fate to God.

He remains extremely preoccupied
about his health and is fearful that
he might have cancer. He said, “When
I breathe in, it feels like it can be
cancer”. He hasn't been diagnosed with
cancer in prison.

Lambodar was diagnosed with Major De-
pressive Disorder and Generalised Anx-
iety Disorder. His death sentence was
commuted to life imprisonment simplic-
iter, in November 2018. By then, he had
spent six years in prison out of which
five were on death row.

Though they remain unarticulated in response
to specific questions, conversations with death
row prisoners, their behaviour and feelings were
very much in the context of their lives under-
lined by the death sentence. It would be folly to
understand their symptoms and mental illness
as stand-alone experiences, as if frozen without
reference to context or time.

LOSS OF SELF

Incarceration is a debilitating experience not
only because it is a sudden break from support
structures and freedoms but also because the
intensely rigid routine, being under constant
watch and the restricted movement, affects the
prisoner’s psyche and their sense of self®. Death
row prisoners retain lesser and lesser control over
their autonomy and existence. The constant rein-
forcement of their identity as death row prisoners
has serious consequences for their psychological
well-being as it further ‘others’ them while also
being a barrier for the expression of their own
self. As a result, there is a constant chipping away
of the prisoners’ identity as individuals who are
more than the category which now defines them.

I don't feel like focusing on anything. If someone
is talking to me then it's fine, otherwise my mind
is like a blank paper.—Bilal

For death row prisoners with Major Depressive
Disorder and Generalised Anxiety Disorder, the
consequences are far more magnified, because
these illnesses themselves affect an individual’s
sense of self. This slow deterioration is further
compounded by the prohibition on work and the
consequent taking away of an opportunity for
the prisoners to disengage themselves from ru-
minative and unhelpful thoughts. The lack of any

meaningful activity creates a vicious cycle where it intensifies the
depression and the depression in turn feeds into the inability of
the prisoners to have any motivation to actively engage with their
lives in prison, not just in work but in multiple other aspects of their
lives. This bore out through multiple narratives by the prisoners as
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well as the positive significant association between lack of moti-
vation in prison and Major Depressive Disorder (p value = 0.000).

The loss of self includes a deterioration of internal resources of
the prisoners but also small yet significant changes in temperament
that are not unnoticed by the prisoner themself. This depletion
manifests in different forms, from not wanting to engage, to listless-
ness, indecisiveness, loss of memory, and shutting down to external
stimuli. For instance, though keeping in contact with the family is a
crucial coping mechanism, many prisoners with depression pushed
their family away, trying to persuade them to not come all the way
to the prison citing financial and emotional reasons. By doing so,
the prisoners force this isolation upon themselves under the guise
of protecting their families.

What is the use of my family coming to meet me in prison? What
will they do when they come? Just meet me and leave.—Jairam

This deterioration is further worsened by the prisoners’ inability to
employ methods to cope with their circumstances as effectively.
For instance, though religion was one of the main coping mecha-
nisms, those at risk of depression as well as those with Persistent
Depressive Disorder reported the relative ineffectiveness of pray-
ing and engaging in spiritual activities.

Many prisoners were also unable to think of a life beyond their
current situation. When asked about what they want out of life,
many expressed their inability to derive any meaning from it and
seemed unable to conceive of any foreseeable future.

Our account of how we perceive ourselves, relate to and respond
to the world and people around us is a fundamental characteristic
of our nature. Our attitude towards everyday events contributes to
the certainty and predictability of our lives. However, depressive
disorders make incursions into this understanding of ourselves,
disbalancing how one relates to oneself and interfering with daily
functioning. Close to 50% of prisoners with Major Depressive
Disorder and Generalised Anxiety Disorder indicated, in some
form or the other, that the person that they knew themselves as,
had slowly disappeared only to be replaced with unrecognisable
traits. It may be possible that these are temporary shifts in moods
and traits, but it is also likely that the everyday stress of living on
death row slowly brings about a change in the person’s personality,
which undergoes a fundamental shift to cope with the trauma of
the death awaiting them.

For instance, on being asked if they felt happy or sad, a prisoner
responded, “Whatever it is, it is all the same.” Another prisoner said,

“I getirritable these days, | wasn't like this.”
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MEMORY DEFICITS

I have difficulty remembering things. | forget where | have kept
things, | empty my whole bag to search for it. It is somewhere
else and | search somewhere else. | forget old names. | forget
the names of my children and family members, | have to think. |
forget things from the past, | forget everyone who came to talk
yesterday. | do not have anything now. | am unable to remember
it. I forget everything.—Urvi

Most death row prisoners who were diagnosed with Major Depres-
sive Disorder spoke of having trouble recalling any memories that
they had of their past and an inability to remember simple details
of their current lives as well.

Our memories play a crucial role in our lives in providing a sense
of continuity and providing a hold on the lives we have led and who
we currently are'. For instance, one prisoner reported feeling lost
and not having any memories of his childhood or his life outside
prison. To be clear, this kind of memory deficit is not necessarily
memory loss but a clouding of memories. Of course, many pris-
oners also made active attempts to avoid recalling their past due
to the inability to deal with the emotional upheaval caused by
these memories. In terms of recent memories, prisoners reported
grappling with remembering simple tasks that they were doing or
were meant to do and having to write down information in order
to not forget it.

I have forgotten about my case. | also don’t recall anything from
my childhood. My memory has reduced considerably. | feel like |
am forgetting a lot. | am speaking to you now, but I'll forget who
you are after you leave. It doesn’t even take me five minutes to
forget. It's out of my memory almost immediately. —Aarjav Surya

This was also not a result of old age, most prisoners who had
deficits and gaps in memory were relatively young. The mean age
of the 24 prisoners who screened positive for memory deficits on
the DSM-5 Screener was 38.67 years. Research shows that lack
of engagement through active work can lead to memory loss in
addition to impacting cognitive abilities'2. These connections hold
true for death row prisoners as well.

In our sample, memory deficits were positively correlated with
Major Depressive Disorder (p value = 0.000). 14 prisoners with
memory deficits were housed in solitary or solitary-like confine-
ment at some point during their life in prison. It should be noted
that out of these 24 prisoners, eight prisoners had either mild or
severe cognitive impairment.
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Generalised Anxiety Disorder and Major Depressive Disorder are

SUBODH relies heavily on the mulagaats
with his family for support; they are a
crucial aspect of his life. When he was
shifted to the high-risk ward, Subodh
harmed himself and his life in prison
has been lonely. His mother is his only
source of emotional support and when
she does not visit, he is awash with
worry. However, mulaqaats often leave
him worse off than before. The emotional
drain takes a toll on him and he ends
up contemplating suicide. Events like
unexplained meetings or a court visit
make Subodh nervous and, as a result, he
has difficulties in sleeping. He some-
times loses consciousness because of his
nervousness. His heart rate increases
and his body starts shaking. To escape
his worries, Subodh keeps a wet cloth
on his eyes while sleeping and also
uses substances. He takes sleeping pills
and other drugs without prescription in
order to sleep. When he wakes up, his
muscles tense, his body goes numb and
dizziness takes over. He feels lost and
gets irritated easily. In prison, Subodh
has a terrible backache, but the cause
is unknown and the doctor prescribes
medicine without inquiring much about
his backache. The medicines are not of
much help. The pain comes back once the
effect of the medicines wear off. The
poor quality of healthcare he receives
in prison add to his distress. Subodh has
spent seven and a half years in prison
out of which three years have been on
death row. As he awaits the decision
of his Criminal Appeal pending in the
Supreme Court, he feels helpless and
has no expectations of life. He has no
hope, so he does not think of the future
anymore. Subodh was diagnosed with Major
Depressive Disorder, Generalised Anxiety
Disorder and Substance Use Disorder.

often comorbid and it is no different for death
row prisoners, where the illnesses were found to
have a positive significant correlation (p value =
0.000). Marked by exaggerated worry, hypervigi-
lance, fear and an inability to concentrate, Gener-
alised Anxiety Disorder consumes the person with
thoughts of the worst outcomes of any scenario,
and, unmanaged, interferes with daily function-
ing and disallows the person from escaping the
quagmire of negative thoughts. It reinforces the
negative thought processes that accompany de-
pression. For death row prisoners, this means an
inability to break free from thinking about their
own fate, which is inextricably linked with worries
about their families. Fear is a constant companion;
unexplained fears of being attacked in prison,
nightmares, their own death or fear for their fam-
ilies’ safety are common experiences for death
row prisoners with depression and anxiety.

Sometimes, | feel suffocated. | fear someone is
going to step on my neck and kill me.—Damodar

SOMATIC SYMPTOMS AND POOR PHYSICAL

HEALTH

Somatic symptoms, i.e,, unexplained aches, are
a characteristic feature of Major Depressive
Disorder and Generalised Anxiety Disorder
and manifest as body aches including back
pain, headaches, and joint pains that cannot be
traced to a specific physical injury or cause. Be-
ing unidentifiable, they become another source
of distress and further add to the sense of de-
terioration. While being a characteristic feature
they also increase the risk of Major Depressive
Disorder and Generalised Anxiety Disorder. Many
death row prisoners spoke about having aches
for which they could find neither explanation nor
cure. Those who sought treatment for it in prison
often reported not being taken seriously because
the stigma of being on death row permeates
through interactions with the prison healthcare
providers. For death row prisoners, this is a dif-
ficult experience. Their worries are dismissed as
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aches and pains without cause and because the complaints come
from a stigmatised population they are taken even less seriously.

DAMODAR’S life in prison has been envel-
oped by the threat of the death penalty.
He was diagnosed with Major Depressive
Disorder, Generalised Anxiety Disor-
der and Intellectual Disability. He was
also diagnosed with PTSD.

Damodar sleeps with the constant fear
that someone will step on his neck and
kill him, often leaving him gasping for
air and with chest pains. Sleeping for
only four hours, he stays up at night
thinking of the noose around his neck.
He dreams of his death by falling down
the stairs and into the flowing water or
the execution process itself.

There are several other manifesta-
tions of his poor mental health. His
hands and limbs freeze and he gets diz-
zy, due to nervousness. Memory loss im-
pacts his everyday life; forgetting the
location of his barrack or his slippers
are common occurrences. His pain-re-
lieving techniques include banging his
head against the wall and other forms
of self-harm.

Damodar has often fallen sick in
prison and has almost always expe-
rienced a worsening of his anxiety
symptoms. Despite such incidents, the
doctor often asks him to leave without
a check-up. The absence of any support
system within and outside prison con-
tributes to his distress. He mentions
that no one in prison understands him
and no one outside visits him. During
his four years as a death row prisoner,
he was convinced his death by hanging
is inevitable.

Damodar’s sentence was commuted in
2018 to life sentence without possibil-
ity of release for a term of 18 years.
He does not have the noose of death
hanging over him anymore.

I have had a tongue problem for the past one
and a half years, which hurts when | breathe. The
doctor did not give me any details, just told me
to apply an ointment but that doesn’t give me
any relief. Doctor said it will take time for it to go
away. While the doctor does come twice a week,
he does not check what is wrong with us, he just
gives us medicine. They treat me differently from
other prisoners, they do not even talk properly.
When | showed him my parchi (prescription) and
tried to tell him my problems, he threw it away.
| fear this might be cancerous because of the
burning sensation.—Lambodar

SLEEPLESSNESS AND SLEEP DISTURBANCE
Describing his sleeping habits, Vasav, who has
now been acquitted and was diagnosed with Per-
sistent Depressive Disorder said, “At night, there’s
always a light on in the barracks, and sometimes
people scream out of stress. It becomes tough
to sleep.” Sleep disturbances and sleeplessness
often accompany a person’s experience of stress.
Continuous exposure to stressful experiences
has a cyclical interaction with sleep. The stress
interferes with sleeping patterns while the disrup-
tion of sleeping patterns leads to further stress.
It disallows a person from settling down, creating
continuous psychological and emotional turbu-
lence. As a result, most prisoners were prescribed
sleeping pills to help them sleep. However, pills
do little to address the underlying psychological
and emotional reasons which contribute to their
sleep disturbances. Many prisoners turned to
substance use to help them sleep. Amarnath, a
prisoner diagnosed with Substance Use Disorder
said, ‘I have one beedi every night before sleep-
ing. It helps me become calm and comfortable
and helps me forget these problems [about the
punishment]. | can also eat better with this.”

When | was sleeping at night, | dreamt of a snake.
It felt so real that | thought it would start crawl-
ing on me. | screamed after that. The snake was
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like the one that eats human beings [comparing the snake to an
anaconda which he saw many times on the prison TV.]—Datta

DIYA gets depressed every time she
thinks about her life in prison and how
or when she might get out. Her distress
is severe and she has contemplated sui-
cide. The continuous mental and physical
torture she has endured as a death row
prisoner for the past three and a half
years has considerably impacted her men-
tal health and personality. She was di-
agnosed with Major Depressive Disorder
and Generalised Anxiety Disorder.

Diya has also been experiencing some
memory loss. She is unable to remember
stories and news she read about an hour
ago. She also believes that she has
become slower in performing her daily
chores and has lost her ability to focus
on things. She is now easily irritated
when someone tries to talk to her and
does not feel like responding.

A girl wanting to live life to the
fullest, on most days Diya now likes
to keep to herself and be alone, with
anxiety and fear as her constant com-
panions. She becomes numb with fear upon
receiving a call from home, afraid that
some problem would have arisen. After
laying down, she spends over an hour
pondering over the hardships faced by
her family due to this case. All this
overthinking gives her severe headaches
on a daily basis, so much so that she
thinks a vein will burst.

Upon closing her eyes, she sees
strange and disturbing images due to
which she is unable to sleep well. The
events of this case have made Diya lose
faith in people. Waiting for the Supreme
Court to hear her case, she is mentally
exhausted and has given up all hope. Her
only wish is to be able to go back to
her parents.

In our sample, sleep disturbance was positively
correlated with Major Depressive Disorder (p val-
ue = 0.000) and negatively correlated with the
risk of substance use (p value = 0.108). Of the
30 prisoners diagnosed with Major Depressive
Disorder, 20 had problems related to sleep.

HOPE AND HOPELESSNESS

| am trapped here. My mother tells me that she
would have come to meet me if it was possible.
I want to live after my release from here. | have
to look after my mother. | can’t say if it will be a
life term here.—Balasubramaniam

Living under the sentence of death creates a
complex psychological state for prisoners where
there is a constant push and pull between hope
about their own future and their families, and
hopelessness about their current lives and a wor-
ry about their families. Often these co-exist. Urvi,
hopeful about his acquittal and being reunited
with his family, nonetheless said, “I have lost, |
am broken now. | have lost all hope.” As happens
with depression and anxiety, there is a yearning
to break free of the cycle and yet, it is overshad-
owed by the helplessness to do so. Some prison-
ers want to cut off any memory of their families
and their lives before prison. Some cope with it
in a more spiritual manner, invoking the duality of
the body and the soul. Ruminative thoughts about
a grim future and a simultaneous yearning for a
less dark future while being weighed down by
despair and powerlessness is the state in which
many prisoners find themselves in.

I don't think of my life anymore. | can’t see a
future. My mind remains adrift, thoughts keep
intruding. | think about my family. My mother
doesn't eat food, | think about these things and
I cannot sleep. It has been five years.... —Drupad
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| think about a lot of things. My body lives here but my soul lives
with my family. | think about my son and my family. That is how [
am able to sleep. —Chaitanya

SUBSTANCE USE

Maladaptive coping is an unhelpful form of coping with distressing
and anxiety-inducing situations. Such coping mechanisms may
provide relief for a short time but in the long run are unhelpful.
They also often mask the symptoms of disorders like Major Depres-

CHAPTER V

153

SUICIDALITY

Many death row prisoners had contemplated suicide, either ac-
tively or passively by wanting to die sooner than later. A few had
attempted to die by suicide. Suicide and its ideation are compli-
cated phenomenon, where a single cause remains elusive. It is
certainly not an easy way out for the prisoners. While few death
row prisoners spoke about wanting to die when they got the death
sentence, it was life under the sentence of death that to many
more was painful and dark.

MADHUKAR used to chew betel leaves pre-
viously. However, he can no longer af-
ford that. He instead smokes a bundle
of beedis every day to relieve stress
in prison. His heavy smoking has put
him at high risk of heart problems, as
per the prison doctor. However, unable
to cope with his sadness, he has con-
tinued smoking.

Without his regular pack of beed-
is, weakness, nervousness and headaches
plague Madhukar. His intense sadness
at being in prison led him to attempt
suicide.

Before being acquitted by the High
Court in August 2017, that is one month
after the interview, Madhukar had al-
ready spent around 17 years in prison
out of which around half had been on
death row.

sive Disorder and Generalised Anxiety Disorder.
Once the substance use ceases, the symptoms
are noticeable as it fails to address the underlying
contributors of the disorder, creating additional
complications.

Most of the prisoners who were diagnosed
with Major Depressive Disorder and Generalised
Anxiety Disorder used to consume substances
before their incarceration. Sanath who developed
a hearing problem in prison and was diagnosed
with Substance Use Disorder reported, “Whenev-
er | am tense and worried, | chew tobacco. Doc-
tors told me that by thinking more about all these
things my chest pain is increasing and advised
me not to think so much.” About his pattern of
substance use, another prisoner, Madhukar, diag-
nosed with Substance Use Disorder, said, “After |
came to prison, | got habituated to beedis. | take
a bundle to release stress.” On the other hand,
Aijaz, who was diagnosed with Major Depressive
Disorder, described the need for substance use
to deal with stress, “Before coming here, | used

to smoke two packets daily but now | sometimes desire to smoke

but it is not available here.” This is also what may explain the neg-
ative correlation between risk of Substance Use Disorder and the
risk of depression (p value = 0.041) and anxiety (p value = 0.014),
as screened on the DSM-5 Screener. Substance Use Disorder
was also positively correlated with time spent in prison (p value
= 0.002). The continued presence of stress leads to continued
use of substances due to the absence of more helpful means to
deal with the stress and the lack of active engagement that may
alleviate stress.

SACHCHIDANANDA has often thought about
suicide, driven, many times, by his
worry for his children. “I feel like
hanging myself... I am unable to care
for my children.” The police threatened
to book his family if they came to visit
him, leaving him bereft of any support.
The luxury of a phone call is denied to
him due to lack of money. The option
of writing a letter is also not pos-
sible as he doesn’t know how to write.
He yearns to go back to his family and
take care of his mother. He once dreamt
that he had gone home with clothes for
his children and played with them. He
has forgotten what they look like, apart
from the eldest daughter. Meeting them
once would mean a year of happiness to
him, although the slim chances of such
an event taking place scare him a lot.
The constant worry makes it difficult
for him to sleep, even when he takes
sleeping pills. He also has blood pres-
sure issues and if he does not take his
medicine, he loses consciousness. Sach-
chidananda was physically assaulted and
faced abuse and stigma from his fellow
prison inmates because of the crime
he was accused of. He admits having
thoughts about ending his life whenever
he thinks about the case, indicating
the distress caused by it.

Sachchidananda was diagnosed with Ma-
jor Depressive Disorder. He has spent
nine years in prison out of which five
have been on death row. He was acquitted
in December 2017.

The physical and psychological violence of
being on death row, a barely present support
structure, feelings of shame for being a burden on
their families, and the intense loneliness all form
a part of and contribute to prisoners’ suicidal
thoughts and attempts. Desperate to die, they
are equally desperate to live for their families and
be near them. It is not the end of the road that
proved to be difficult, it is the never-ending and
ever winding road to hope that prisoners found
most agonising.

In our sample, suicidal ideation in the two
weeks prior to the interview was positively cor-
related with Major Depressive Disorder (p value
= 0.001).
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A Few Rays of Hope

Almost universally, prisoners showed signs of distress. However,
even in this darkness, for some prisoners, there was some kindness

DATTA was extremely interested and will-
ing to engage in conversation with the
interviewers. He mentioned that only af-
ter moving to the Central Prison did he
learn what the death penalty meant. He
contemplated suicide but was dissuaded by
another inmate, who he considers his men-
tor. It was due to this mentorship that
he started studying as a way to alleviate
some of the tension associated with his
punishment. Not having attended school
due to his family’s poor financial con-
dition, Datta discovered his interest in
learning when he came to prison. At the
time of the interview, he was filling in
the forms for his Class 12 papers. Within
three months, Datta learnt to read news-
papers in Hindi (earlier he could only
understand his native dialect) and now
studies English as well. He attributes
this “mental balance” to his newly learnt
rule-abiding behaviour. He does not get
angry or upset over small things anymore,
a marked difference from his earlier self.
Regardless of the adjustment, sometimes
Datta’s thoughts spiral out of control,
causing him nightmares and interrupted
sleep. Every time he is shifted to a new
barrack, a familiar anxiety confronts
him, manifesting as a rapidly beating
heart, shivering, sweating, and short-
ness of breath. Datta misses his family,
but understands that since they live so
far away, mulagaat is not possible. He
is also apprehensive because he does not
want them to see him in his prisoner’s
uniform. He, however, looks forward to
his mother’s calls, so he can speak with
her for the allotted 5-7 minutes.

Datta was diagnosed with Major Depres-
sive Disorder. He has spent five years in
prison, out of which four were on death
row. The Supreme Court remanded his case
to the trial court in 2019.

and hope that shone through the cracks.

One prisoner who was very young when he
was incarcerated, narrated his initial days of de-
spair before he met a fellow death row prisoner,
who became a spiritual guide of sorts to him. De-
pendent on him for advice, the young death row
prisoner started looking to his elder as a mentor.
Being in prison has provided to him a structure
that he lacked as a child. It has given him the
opportunity to “talk and think like a person”, unlike
his earlier self, which he describes as an “animal”.
This is also an incredible story of rehabilitation of
a person who as a child and adolescent lacked all
opportunities and socio-economic support, but
when provided with an avenue grabbed it as an
opportunity that society had never presented him
with. Datta still has dark thoughts and prefers that
his parents don’t see him in a prisoner’s garb, but
as he put it, “he now knows what it is to be a man”.

Sachchidananda has contemplated killing him-
self but found some support among prisoners.
He spoke about the kindness of other death row
prisoners. He narrated, “Other inmates with the
same punishment consoled me. They also said
that if | needed something, they would get from
their family members. They were the ones who
told me about the appeal process.”

Another prisoner, who has a serious mental
illness and has been on psychiatric medication
for years, gets help and care from prison officials
who help him with his medication and comfort
him when he is not feeling well.
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They give me balance. They tell me to not be tense. They give
me courage. They also let me talk on the telephone.... The prison
officials are very good. If they get transferred, what will | do? | am
anxious about that, | remain tense. —Rivan

Unsurprisingly, prisoners who had even a semblance of support
from other prisoners and prison officials tended to fare better than
those who had little to no support inside prison.

To be clear, these were not superlative gestures, but acts of kind-
ness and gentleness that one would expect of anyone. For death
row prisoners, though, these were acts of a lifetime of gratefulness.



This chapter is a first of its kind exploration into intellectual dis
ability and the death penalty in india. For none of the prisoners
who were diagnosed with intellectual disability was their disabil

ity recognised or addressed at any level of the judicial process,
right from the stage of investigation, to trial, and through the



appellate process. In the case of three prisoners, their mercy
petition was rejected without their disability ever having been
brought to light.

The issue of intellectual disability is important to criminal law
because it speaks directly to some of its core facets, such as
culpability vis-a-vis the crime as well as the blameworthiness of
the accused to be sentenced to the harshest punishment. The
extent to which the disability impacts decision-making pathways
and judgment formation, when needs are unsupported, become
particularly relevant in determining the blameworthiness of the
accused. The increased vulnerability of persons with intellectual
disability to coercion in police custody, the hurdles they face in
interacting with their lawyers and the trial processes make them
extremely vulnerable to victimisation in criminal law processes.
It therefore has special significance to the death penalty sen
tencing framework in india.

The findings presented in this chapter also have important
policy implications vis-a-vis the implementation of guarantees
under the Rights of Persons with Disabilities Act, 2016 within
the criminal justice system. It highlights the need for devising
support systems for persons with disability, including intellectual
disability, in order for them to meaningfully realise their right
to access justice, while ensuring that principles of criminal law
and criminal trial are not compromised. Given the vulnerabilities,
persons with intellectual disability are at high risk of facing an
unduly harsh criminal justice system.

The chapter first explains the meaning and implications of
intellectual disability followed by the legal framework for persons
with intellectual disability. We then present our research findings.
This chapter briefly touches upon different and associated fea
tures of the disability and barriers that persons with intellectual
disability face in their day-to-day functioning, particularly within
the criminal justice system. The chapter explains the multiple
vulnerabilities and risk of victimisation through detailed profiles
of death row prisoners with intellectual disability.
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The Evolving
Understanding of
Intellectual Disability

The social and legal response to persons with intellectual disabil-
ity (ID) has evolved over time, both in the understanding of and
approach to issues of ID. Various iterations have been formulated
over the years before culminating into the contemporary perspec-
tive on ID, which relies, equally, on intellectual as well as adaptive
functioning. Adaptive functioning which refers to the skills that
the person learns and performs to meet society’s expectations
of social responsibility and personal independence has been an
important addition to the understanding of the disability.

Historically, persons with ID have been discriminated against and
considered inferior to persons without ID. Labelled as idiots/imbe-
ciles/feebleminded, they were considered as individuals with little
or no ability to reason and think and impaired in their capacity for
meaningful engagement in and with societal roles. The construct
was also expressed in terms of the ‘mental age’ of the person. A
more recent, though still outdated, terminology is mental retarda-
tion. These terms, however, solely focus on the mental and internal
capacity of the individual and have now fallen into disuse’. The shift
away from the focus on the individual is not accidental or without
meaning, i.e, it is not just a change in terminology. The construct of
disability is a reflection of and encompasses a contextual approach
involving social settings and individual capacities. It is a reflection
of both the “construct of disability and the multidimensionality of
human functioning™

In Indian law, apart from the Rights of Persons with Disabili-
ties Act, 2016, the outdated terminology in various legal texts has
continued. For instance, jurisprudence on the insanity defense
continues to rely on the construct of an idiot, and defines an idiot
as a person “who cannot count twenty, or tell the days of the
week, or who do not know their fathers or mothers, or the like™.
The definition has been taken from texts dating back to the 18th
Century. The Criminal Procedure Code makes reference to mental
retardation, even while not defining the term? The Special Marriage
Act, 1954, requires a declaration that the person entering into
marriage is not an “idiot or a lunatic™. Even while governing our
contemporary lives, these, and many more laws, rely on extremely
outdated and problematic understanding of ID and adopt an ap-
proach of exclusion towards persons with ID.

The contemporary construct of ID while continuing to rely on
intelligence, ensures equal focus on the social surrounding of the
individual and the compatibility of these surroundings with the sup-
port needs of persons with ID to enhance individual functioning®.
The DSM-5 has imbibed these ideas in defining ID as constituting
deficits in intellectual as well as adaptive functioning.
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The Contemporary
Scientific
Understanding of
Intellectual Disability

ID is defined by the DSM-5 as “a disorder with onset during the
developmental period that includes both intellectual and adaptive
functioning deficits in conceptual, social, and practical domains™.
The DSM-5 requires three criteria to be met in diagnosing ID. Cri-
terion A identifies deficits in intellectual functions such as rea-
soning, problem solving, abstract thinking, academic learning, or
learning from experience. Criterion B outlines deficits in adaptive
functioning because of which individuals may be unable to meet
developmental and sociocultural standards for personal inde-
pendence and social responsibility across multiple environments,
such as home, school, work, and community. Adaptive functioning
deficits can be seen in one of three domains, conceptual, social,
or practical—these will be defined in depth later in this chapter.
A deficit in any one, or combination, of these three domains is
sufficient for meeting criterion B. Finally, criterion C requires that
the onset of intellectual and adaptive deficits must be during the
developmental period?.

ID may be reported by a clinician as being mild, moderate, se-
vere, or profound depending on the deficits in adaptive behaviour,
providing indicators for the level of support that may be required®
Equal weight should be given to both adaptive behaviour and intel-
lectual functioning when diagnosing ID. Any deficits in intelligence
and adaptive behaviour are measured using standardised tools
and assessed using clinical judgment with a focus on important
personal factors such as environmental, social and educational to
effectively diagnose individuals with ID.

Intellectual Disability is a disorder with onset during the devel-
opmental period that includes deficits in both intellectual and
adaptive functioning, in any one or a combination of concep-
tual, social, and practical domains. Equal weight must be given
to deficits in intellectual as well as adaptive functioning when
diagnosing the disability.

B INTELLECTUAL FUNCTIONING

Intellectual functioning is defined as intelligence or ‘general men-
tal capacity™. It includes reasoning, planning, solving problems,
thinking abstractly, comprehension, and learning from experience™.
These aspects of intellectual functioning make up what is known
as fluid intelligence'. There is also a facet of intelligence called
crystallised intelligence, which accounts for an individual’s knowl-
edge-based ability that is dependent on their social experiences,
education, and acculturation. Crystallised and fluid intelligence
together account for general intelligence which is used as a com-
prehensive measure of overall intellectual functioning®.
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MEASUREMENT

Intellectual functioning can be measured by standardised psy-
chometric tools such as the Wechsler Adult Intelligence Scale 4th
edition (WAIS-IV). The WAIS-IV measures intelligence and cognitive
ability in adults and older adolescents by testing different aspects
of intelligence and providing an intelligence quotient (IQ)™. The
full-scale 1Q score is compiled from four subscales: Verbal Com-
prehension Index, Perceptual Reasoning Index, Working Memory
Index, and Processing Speed Index. The WAIS-IV, released in 2008,
was the latest test available to measure intellectual functioning. Its
precursors include the WAIS-III, released in 1997, WAIS-R, released
in 1981 and WAIS, which was released in 1995. Another common
test to measure intelligence is the Stanford-Binet test.

H ADAPTIVE BEHAVIOUR

The other factor in diagnosing ID is adaptive behaviour which is
defined as skills in the conceptual, social, and practical domains of
functioning®™. These skills allow people to have social and personal
self-sufficiency in society, without which people would face barri-
ers in various aspects of daily functioning such as money manage-
ment, engagement in skilled labour, or effectively communicating
with people®. Recognising the significance of these skills and the
implications of a deficit, the American Association on Intellectual
and Developmental Disabilities (AAIDD) introduced in 1961, for the
first time, deficits in adaptive behaviours as a diagnostic criterion
for ID. The DSM-2 followed in the path of the AAIDD and continues,
to this day, to define ID according to these three criteria: intellectual
functioning, adaptive behaviour, and age of onset.

Soon after the AAIDD’s inclusion of adaptive behaviour, re-
searchers identified 10 adaptive behaviours as significant in diag-
nosing ID, which were then collapsed and categorised into three
domains: conceptual, practical and social skills®. As researchers
studied adaptive behaviours after studying intelligence, people
incorrectly assume that adaptive behaviours are a secondary di-
agnostic criterion for ID®. However, adaptive behaviours are a
crucial determinant of overall functioning and adjustment in those
that have ID and a diagnosis for ID based only on IQ measures
would not reflect the construct of a disability that spans both in-
telligence and daily functioning®. In fact, support needs for those
with ID are largely determined by deficits in adaptive behaviours.
Deficits in the three domains of adaptive behaviour, conceptual,
social and practical domains, often overlap but also have certain
distinct features.

Conceptual Domain: Deficits in the conceptual domain may man-
ifest as challenges in short-term memory or developing academic
skills when there is a mild deficit in the observed adaptive be-
haviour. As deficits increase in severity, children may fall behind



on their expected reading, writing, and mathematics ability while
adults may struggle with written language or concepts involving
time or money.

Social Domain: Those with deficits in the social domain may not
accurately perceive others’ emotions. They may be unable to be-
have in an age-appropriate manner or make appropriate social
judgment. This can lead to individuals being manipulated by others,
undertaking risky activities without understanding their full con-
sequences, and ostracised in social situations. Any relationships
formed by individuals with deficits in this domain are affected
by communication limitations. With severe deficits in adaptive
behaviours in the social domain, individuals may be unable to
communicate using spoken language and primarily use gestures
and emotional cues to respond to social interactions.

Practical Domain: Deficits in this domain affect the daily func-
tioning of individuals and impair their ability to do tasks such as
cooking, shopping, making legal decisions, or performing a skilled
vocation. As deficits increase in severity, individuals will likely need
an extended period of teaching and training in order to care for
personal needs such as eating, dressing, and hygiene. Those who
experience severe deficits in the practical domain require super-
vision at all times, and will need long-term teaching and ongoing
support to utilize any practical skills%.

MEASUREMENT

The DSM-5 requires that adaptive functioning be assessed “using
both clinical evaluation and individualised, culturally appropriate,
psychometrically sound measures”. The best practise for studying
and measuring adaptive behaviour is to (1) assess an individual's
adaptive behaviour in the context of their age group and culture,
(2) use a standardised scale that has been normed on the rele-
vant population, and (3) seek corroborative information that can
support the details obtained from the standardized assessmentZ,
Where possible, it is also important to use corroborative sources
of information such as educational, medical, and mental health
records. Some widely used standardized measures for adaptive
behaviour are: Adaptive Behaviour Assessment System and the
Vineland Adaptive Behaviour Scales. When standardised tests
are not available or cannot be administered, clinicians can assess
deficits in adaptive behaviour through family informants, oral family
history, school records, medical records, employment history, and
any other relevant mental health records. Clinicians must depend
on their clinical analysis and discretion while looking at the in-
formation collected through these collateral sources to make an
informed and accurate diagnosis of ID%.
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Examples of deficits in adaptive behaviour in conceptual, social, and practical domains,
with varying severity levels per the DSM-5

Severity level Conceptual domain

Mild Difficulties in
learning academic
skills, time and
money for school-
age children and
adults; impairment
in abstract thinking,
executive function,
such as planning
and strategizing, and
cognitive flexibility

Moderate Slow progress in
academic skills such
as reading, writing,
mathematics, and
understanding of
time and money
compared to that

of peers; support

is required to use
academic skills to
complete conceptual
daily tasks and
responsibilities may
have to be taken by
others

Limited
understanding of
written language or
concepts involving
numbers; extensive
support required
for problem solving
throughout life

Severe

Profound Conceptual skills
generally involve
the physical world
rather than symbolic
processes; certain
visuo-spatial skills
such as matching
based on physical
characteristics may
be acquired

Social domain

Immaturity in
social interactions
and social
judgment; limited
understanding of
risk; risk of being
manipulated
(gullibility); difficulty
in regulating
emotions and
behaviour in an
age-appropriate
manner

Have the ability to
form relationships
but may not

have an accurate
perception of
social cues and
during adolescence
friendships may
be limited; due

to limited social
judgement and
decision-making
skills, assistance is
required with life
decisions

Limitations in
spoken language;
speech is limited to
the ‘here’ and ‘now’;
can understand
simple speech

May understand
simple instructions;
limited
understanding

of symbolic
communication;
self-expression is
through nonverbal
cues

Practical domain

Support required to perform
complex daily living tasks,
make judgments related to
well-being, take healthcare
and legal decisions, learn a
skilled vocation competently
and to raise a family.

Can become independent
with extended teaching;
require help in taking

care of personal needs

like eating, dressing,
hygiene, and participating
in household tasks as an
adult; independent jobs that
require limited conceptual
and communication skills
can be achieved with
considerable support to
manage social expectations,
job complexities and money
management

Support required in all
forms of activities of daily
living, including as an adult;
may resort to maladaptive
behaviour, including
self-injury

High support needs for
everyday tasks, including
physical care and safety;
co-occurring physical
and sensory impairments
are frequent barriers to
participation in home,
vocational or recreational
activities
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B AETIOLOGY OF INTELLECTUAL DISABILITY
Intelligence and adaptive behaviours develop throughout an
individual’s life, often with childhood origins®®. Research on the
aetiology of ID has largely focused on the biological or genetic
origin of deficits in intelligence or adaptive behaviour?®. However, a
purely genetic approach to understanding aetiology is insufficient.
Studies have shown that those with ID can have genetic influences
as well as acquired influences that may develop over the course
of an individual’s lifeZ. There are many possible origins of ID and
its development is likely a result of a variety of factors including
genetics and other lifetime influences.

There are factors that may impact an individual’'s development
during the prenatal, perinatal and postnatal periods of their life thus
increasing their risk for ID. During the prenatal stage, behavioural
risk factors such as parental drug use or social risk factors like
poverty could indicate risks for development of ID. Conditions such
as hypoxia, premature birth and birth injury during the perinatal
stage can also lead to increased risk for ID. Postnatally, social fac-
tors such as poverty and inadequate special education services
are considered risks for developing ID%.
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Intellectual Disability
in Criminal Law

The Rights of Persons with Disabilities, 2016, (RPWD) which gives
effect to the Convention on Rights of Persons with Disabilities is
the governing legislation reconciling the special vulnerabilities
of persons with disabilities with India’s obligation to ensure their
effective and meaningful participation in all spheres of life; political,
public and personal. In line with contemporary understanding and
the definition mentioned in the DSM-5, ID is defined under the
RPWD as, “a condition characterised by significant limitations both
in intellectual functioning (reasoning, learning, problem solving) and
in adaptive behaviour which covers a range of every day, social
and practical skills"2,

Of particular relevance is Section 12 of the RPWD on access to
justice, which requires reasonable accommodation and support to
be provided to persons with disabilities, in accessing the justice
system, including courts®2 In conjunction with procedural and sub-
stantive criminal law, this would mean equipping the criminal justice
system as a whole to respond to and accommodate the needs
of accused persons with ID within the investigative and judicial
processes to ensure that the guarantees of a fair criminal trial are
met. It requires the state to actively take into account the unique
vulnerabilities of accused persons with ID during investigation and
trial, including while judging culpability at conviction and assigning
responsibility during sentence determination.

In so far as criminal law is concerned, the CrPC provides for the
closure of inquiry as well as of the trial, where the magistrate or
the court finds that the accused has ID (referred to in the CrPC
as mental retardation) and is incapable of entering a defence®.
However, the lack of guidelines, within statute or case law, re-
garding the process of identification of ID and adjudication of the
threshold which would make a person eligible for the protection
intended by the sections, makes it difficult to ascertain whether all
accused persons with ID would be afforded this protection and if
not, then the degree of impairment in intellectual as well adaptive
functioning that would make a person eligible for this protection.

Substantive criminal law, however, remains bereft of any indi-
cation of how ID would be treated in case the disability does not
reach the threshold of being unfit to stand trial. Further, due to
their vulnerability to victimisation and the need for support in
unfamiliar and stressful situations, ensuring support for persons
with ID at the investigation stage is crucial, but current practice
and jurisprudence are silent on the need for support during this
phase of the criminal justice system.
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B INTELLECTUAL DISABILITY AND THE DEATH
PENALTY

Bachan Singh v State of Punjab while discussing the death penalty
sentencing framework, allows the accused to show as a mitigating
circumstance “that he was mentally defective and that the said
defect impaired his capacity to appreciate the criminality of his
conduct”® Mental defects or mental deficiencies are what is today
known as ID%. Despite the explicit reference to the presence of
mental defect at the time of offence, the discourse and treatment
of ID is conspicuous in its absence. There might be a few reasons
for it, including, lack of documentation regarding the disability, lack
of awareness among legal professionals, lawyers and judges alike,
and the inability of field experts to directly interview prisoners. The
fact, though, remains that a crucial mitigating factor has remained
unexplored.

While according to the Indian sentencing framework, ID would
be a mitigating factor, in international jurisprudence, there exists
a bar against the imposition and execution of the death sentence
on persons with ID. The UN, for instance, has repeatedly called
for the prohibition on the imposition on and execution of the
death penalty on persons with mental and intellectual disabilities®.
Guidance can also be taken from the death penalty jurisprudence
developed by the US Supreme Court, where the treatment of ID
has progressed from its consideration as a mitigating factor to a
categorical prohibition on the imposition of the death penalty on
persons with ID.

In one of the early cases, the US Supreme Court considered ID
as a mitigating circumstance. The Court held that “mental retarda-
tion is a factor that may well lessen a defendant’s culpability for a
capital offence™. It also acknowledged that someday the “evolving
standards of decency” may require a prohibition on the execution
of persons with intellectual disability®. In reaching its conclusion
the Court considered the common law prohibition against pun-
ishing ‘idiots’ who lack the ability to form criminal intent and dis-
tinguish right from wrong, i.e., persons who at the time the case
was decided were considered to have severe or profound mental
retardation®. It is important to note that the court’s understanding
of ID was in line with the scientific discourse at that time. As the
scientific understanding evolved, so did the Court’s jurisprudence.
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In 2002, in Atkins v Virginia, the US Supreme Court put a cat-
egorical bar on the imposition of the death penalty on persons
with ID2. The Court held that while persons with ID may be able
to distinguish between right from wrong, impairments in cogni-
tion and behaviour reduced their moral culpability, making them
a class of people who are not the most deserving of the death
penalty. The Court also asserted that executing persons with ID
would fulfil neither the retributive nor the deterrent purpose of the
death penalty®. Importantly, the Court commented on the disad-
vantages that persons with ID face in the criminal justice system
in terms of the possibility of giving false confessions, inability to
provide meaningful assistance to their counsel, their conduct being
conflated with lack of remorse, and ultimately the “special risk of
wrongful execution™2.

The risk that the death penalty will be imposed in spite of factors
which may call for a less severe penalty, is enhanced, not only by
the possibility of false confessions, but also by the lesser ability
of mentally retarded defendants to make a persuasive showing
of mitigation in the face of prosecutorial evidence of one or
more aggravating factors. Mentally retarded defendants may
be less able to give meaningful assistance to their counsel and
are typically poor witnesses, and their demeanour may create
an unwarranted impression of lack of remorse for their crimes....
Mentally retarded defendants in the aggregate face a special
risk of wrongful execution.

Atkins v Virginia, 536 U. S. 304 (2002) 320-321
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Relying on the DSM-5, in 2014, the US Supreme Court, in Hall v
Florida, recognised ID as a condition rather than “a number” and
emphasised the need for looking at adaptive behaviour in addition
to an IQ score. Agreeing with medical experts, it rejected a bright
line standard of an 1Q score of 70 to determine ID as this rigidity
disallowed the consideration of deficits in adaptive behaviour?. In
2019, the Court further clarified that in line with the understanding
by the medical community, courts have to consider deficits in
adaptive behaviour rather than strengths®. In the same case in
a prior judgment, the Court had held that courts have to look at
the established contemporary medical practice rather relying on
lay stereotypes®.

Indian jurisprudence on the death penalty is dangerously bereft
of any such discussion. Given its implications on the blameworthi-
ness and reduced culpability of an accused, it becomes urgent to
undertake an inquiry into the possibility that courts in India may
have sentenced accused persons with ID to death. This is yet
another reason for courts to demand and undertake a compre-
hensive inquiry into the life history of the accused and ensure that
persons who are not deathworthy do not get sentenced to death.

It is in this context that our findings assume importance. As
the findings show, Indian courts have, in fact, sentenced accused
persons with ID to death. There is a category of prisoners living
under the sentence of death, who should not have been sentenced
to death in the first place.
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Intellectual
Disability and Death
Row Prisoners

Research on mental health concerns of prisoners in India has large-
ly focused on issues of mental illness among the general prison
population. Intellectual disability has so far been a largely ignored
issue in prison research in India. In the community population
however, the study conducted by NIMHANS and the Government
of India found that the pooled prevalence of ID from the 12 states
in which the study was conducted was observed to be 0.6%*

Though there is a lack of research data on ID in the Indian
prison population, there have been studies conducted in prisons
outside the country. A systematic review of 10 surveys conducted
in four countries found that typically 0.5-1.5% of prisoners were
diagnosed with ID%2, With respect to prisoners sentenced to death,
a retrospective review of prisoners in the US, including 18 death
row prisoners, found that 28% of them had ID%. A review of studies
conducted on death row inmates in the US found that the mean
IQ scores of the death row population were in the average to low
average range and that a significant minority of death row prisoners
had marked intellectual limitations®Z. Another study which sought
to evaluate the competence of death row prisoners to waive their
right to counsel found that 42% of the 44 prisoners interviewed
had IQ scores of 79 or lower4.

Our findings are similar, in so far as a significant minority of
death row prisoners were diagnosed with intellectual disability,
with a majority of prisoners with 1Q scores (PRI) below the range
of borderline intellectual functioning.

B PROCESS ADOPTED FOR ASSESSMENT OF
INTELLECTUAL DISABILITY

Of the 88 death row prisoners interviewed, five did not give con-
sent to the test for assessing their IQ score and were therefore
excluded from the determination of ID.

The Wechsler’s Adult Intelligence Scale - IV (India Norms) [WAIS-
IV] (available only in English at the time of fieldwork) was adminis-
tered for assessing intellectual functioning. The test provides for
four subtests along the domains of verbal and comprehension skills,
working memory, perceptual reasoning and processing speed for
calculating a Full-Scale Intellectual Quotient (FSIQ). However, as
a majority of the prisoners had low literacy levels and were not
fluent in English, the test for Perceptual Reasoning Index (PRI)
was relied upon. The scoring manual of the WAIS-IV (India) states
that the PRI can be given greater weight as a meaningful estimate
of an individual’s intelligence and cognitive abilities in instances
where the test is administered to someone who is not fluent in
English®®. The PRI is also the highest factor loading component for
overall general intelligence, and is a sufficient statistical measure
of overall general intelligence®. While there are other tests, such
as the Binet-Kamat test and the Bhatia Battery that are used in
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clinical settings in India, these tests were not used for various
reasons. The primary reason for not using these tests is that these
tests were standardised many years ago, and the score obtained
may suffer from the Flynn effect®™. Another reason was that they
include components which require some level of education and
literacy. With respect to the Binet-Kamat Test, another concern
that arose was that its sample population did not include anyone
over the age of 18% Given the outdated norms and the profile of
death row prisoners, many of whom have not had the opportunity
to engage in formal education and are older than the population to
which the Indian tests are normed, the decision to use the WAIS-IV
(India Norms) was made.

Information on domains of adaptive behaviour (conceptual,
practical and social) was obtained through qualitative interviews
with the prisoner as well as with the family members, including par-
ents, siblings, spouses and in some cases caregivers who were not
related to the prisoner. Information regarding the developmental
history of the prisoner and presence of head injury before the age
of 18 was also gathered in the course of these interviews.

The diagnosis was made after taking into consideration all the
above parameters and based on clinical judgment. A PRI score in
the range of 70-79 and below initiated an enquiry into adaptive
behaviour. The Rehabilitation Council of India classifies people
with an IQ score in and below the range of 55-69 on the Wechsler
Scale and deficits in adaptive behaviour as those with ID%. 1Q
scores in and below the range of 70-79 have also been used for
the purposes of determining the level of disability in India®. As
required by the DSM-5, a deficit in any one of the domains was
taken to evidence a deficit in adaptive behaviour. Presence of
head injury and developmental delay were taken as supporting
information and not determinative.

B FINDINGS

Nine out of 83 prisoners (approximately 11%) were diagnosed with
ID. While this number is significant in itself, it is also important
to note that 63 out of the 83 prisoners were found to have low
intellectual functioning. Both ID and low intellectual functioning
are vulnerabilities which put individuals at risk of different kinds
of harm, including in the criminal justice system. In appreciating
these findings, it is important to remember that persons with ID or
low intellectual functioning are not more dangerous, but are more
likely to be victimised by criminal justice processes.

DEFICITS IN INTELLECTUAL FUNCTIONING

63 prisoners had low intellectual functioning, i.e., their IQ scores fell
within the range of 70-79 and below. 19 prisoners had borderline
deficits in intellectual functioning (IQ Range 70-79), 32 prisoners
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TABLE 6.2

with mild deficits in intellectual functioning (IQ range 55-69) and
12 prisoners had moderate deficits in intellectual functioning (1Q
range 40-54).

For people with borderline/low intellectual functioning deficits
impact crucial skills such as reasoning, judgment formation, ab-
stract thinking, and decision-making®. Research shows that people
with borderline intellectual functioning also demonstrate significant
deficits in executive functioning®, which includes working memory,
planning and problem solving. As the individual transitions into
adult life, they may not be able to accomplish complex activities
such as engaging in skilled employment without the assistance of
family members, co-workers or supervisors®.

Environmental factors play a critical role in the development
of intellectual functioning and exposure to adverse social and
economic environments during the developmental period has
been found to be a risk factor for deficits in intellectual func-
tioning. Adversities which are inherent in poor socio-economic
backgrounds such as lack of nutrition, lack of access to essential
services such as education and healthcare and poor sanitation,
are some environmental factors which create additional hurdles
for an individual to attain their full potential, including intellectual
functioning®. Research has also established connections between
childhood abuse and neglect and low intellectual and cognitive
development®,

Death row prisoners with low intellectual functioning (n=63)

1Q Range No. of Individuals

110-119

90-109

80-89

70 -79

55-69

40-54

25-39

0-24

1

10

9

19

32

12
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A majority of death row prisoners belong to backward so-
cio-economic communities, which encompasses exposure to mul-
tiple adverse experiences during their developmental stage and at
the same time have had little to no engagement with opportunities
that positively contribute to intellectual functioning. For instance,
a strong correlation has also been found between education and
intellectual functioning. While it is not clear whether low (and un-
addressed) intellectual functioning leads to higher drop-out rates
from schools, or education improves intellectual functioning, what is
clear is that when unaddressed and unsupported, individuals with
low intellectual functioning have a higher likelihood of dropping
out of school early®®. Our data supports this. Median PRI scores
were negatively correlated with low education attainment, defined
as education attainment less than 10 years of schooling (p value

= 0.000). Median PRI score for prisoners with higher educational
attainment [77 (45-108)] was higher than the median PRI scores
for prisoners who had low education attainment [65 (45-115)].

Those with low intellectual functioning are also at high risk of
psychiatric illnesses. This is also in line with our findings - Low-
er PRI scores were positively correlated with, both, Generalised
Anxiety Disorder (p value = 0.035), and Major Depressive Disorder
(p value = 0.030).

Persons with deficits in intellectual functioning are also dispro-
portionately represented within many prison populations®. Though
there are multiple reasons that could explain this phenomenon,
almost all reasons pertain to the vulnerability of persons with ID to
be implicated in the criminal justice system. It is possible that those
with low intellectual functioning are more susceptible to police
coercion during interviews and may therefore divulge information
that could incriminate them®, There is also a chance that those who
may have deficits in intellectual functioning are apprehended by
authorities more often than those without such deficits®. This leads
to more convictions of individuals with low intellectual functioning
who may not be able to understand convoluted details of the court
proceedings®® and are therefore vulnerable to longer sentences
than their counterparts without deficits in intellectual functioning®.
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TABLE 6.3

DEATH POW PRISONERS WITH INTELLECTUAL DISABILITY

Nine out of 83 prisoners were diagnosed with ID. The average age
of the nine death row prisoners diagnosed with ID at the time of
assessment was 36.43 years (23.42-61 years). The average time
spent by them on death row was four years, with 11 years being the
longest duration on death row. Three of the prisoners had been
sentenced to death by the trial court and the death sentences of

Deficits in death row prisoners with intellectual disability (n=9)

S.No. Name

1. Shyam Gopal

2. Damodar

3. Dharmaketu

4. Saqib

5. Rivan

6. Girindra

7. Jairam

8. Mayank Chuhra
9. Balasubramaniam

PRI Score Deficits in Adaptive Behaviour

55 (mild deficit) Conceptual (mild deficit)
Social (mild deficit)

Practical (no deficit)

55 (mild deficit) Conceptual (mild deficit)
Social (mild deficit)

Practical (no deficit)

45 (moderate deficit) Conceptual (mild deficit)
Social (mild deficit)
Practical (moderate deficit)

55 (mild deficit) Conceptual (mild deficit)
Social (mild deficit)

Practical (moderate deficit)

48 (moderate deficit) Conceptual (mild deficit)
Social (mild deficit)
Practical (mild deficit)

50 (moderate deficit) Conceptual (mild deficit)
Social (mild deficit)
Practical (mild deficit)

46 (moderate deficit) Conceptual (mild deficit)
Social (mild deficit)
Practical (moderate deficit)

45 (moderate deficit) Conceptual (mild deficit)
Social (no deficit)
Practical (no deficit)

57 (mild deficit) Conceptual (mild deficit)
Social (mild deficit)
Practical (mild deficit)
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another three prisoners had been confirmed by the High Court.
The Supreme Court had confirmed the death sentences of three
prisoners and their mercy petition had already been rejected by
the President of India, at the time of interview.

SOCIAL DEMOGRAPHY OF DEATH ROW PRISONERS WITH
INTELLECTUAL DISABILITY

The following section explains how these findings, such as those
on education and abuse are better understood as lifelong barriers
for persons with ID. As will be explained, the lack of appropriate
support structures results in poorer outcomes for those with ID,
particularly children. The findings with respect to death row prison-
ers with ID are not surprising, in as much as they are a population
with no support structures and therefore these experiences and
barriers will exist almost by default.
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DHARMAKETU was born in the 1960@s and
is the oldest of three siblings. His
parents were farmers and sheep herders.
Dharmaketu attended school for only a
few days before dropping out as he was
not able to study and concentrate like
his classmates. From a young age, he
helped his parents in sheep farming, and
as an adolescent he attempted to work in
various jobs requiring unskilled labour.

Dharmaketu had a difficult childhood.
He would often forget instructions. When
he was asked to buy something from the
market, he would often forget what he
was supposed to do and simply wander off.
Dharmaketu found other simple practical
tasks challenging as well. His cousin
reports that he would at times not bathe
for weeks and was not able to maintain
personal hygiene; at times, his hygiene
had to be managed by his mother.

When Dharmaketu was 12, his parents
took him to a traditional healer as they
felt there was something wrong with his
brain. Unfortunately, this did not help,
and he continued to struggle with simple
social and practical tasks. People were
able to take advantage of Dharmaketu as
everyone in the village knew that he
wasn’t intelligent. In one such instance,
he was coerced into selling illicit 1li-
quor. He also could not make any friends
and would aggravate those who interacted
with him. His behaviour appeared reck-
less as he was unable to assess risk in
various social situations. Dharmaketu’s
cousin reports that he had “no concept
of fear” and would therefore get into
altercations, even with his employers.

As a young adolescent, Dharmaketu ex-
perienced multiple incidents of sexual
abuse from those in his neighbourhood
and in his workplace. As a result, he
experienced anxiety and sadness, and
would smoke beedis and drink water to
try to calm down and feel better. He also
saved some money to go to a religious

healer again in his late adolescence, as
he experienced intrusive thoughts and
began hearing voices that others could
not hear. Dharmaketu was married when
he was approximately 23 years old and
has three children. His cousin describes
him as being kind and loving towards his
children. All the money earned from his
odd jobs doing daily labour was given
to his wife and mother. Unfortunately,
Dharmaketu’s mental health challeng-
es continued after marriage and he was
not able to maintain stable employment.
Dharmaketu has tried to die by suicide
twice, once by trying to get run over
by a jeep and another time by jumping
into a pond. Both times he was rescued
and required serious medical attention
or hospitalisation.

In prison, Dharmaketu continues to
experience intrusive thoughts and hear
disembodied voices, for which he has
been treated. To prevent such unpleasant
experiences, he keeps himself busy in
prison by doing small tasks, like wash-
ing other prisoners’ clothes, or pray-
ing. Currently, he cannot read, write
or do simple arithmetic and experiences
forgetfulness. He sometimes forgets to
eat his meals and ends up wandering be-
cause he forgets what he was doing. He
also experiences depression and anxiety
regularly and often cries because of
these feelings. Since his adolescence,
Dharmaketu has expressed feeling afraid
of his own brain and believes that his
early sexual abuse is the root of all
his current mental health concerns.

Dharmaketu’s current clinical as-
sessment indicates that he meets the
diagnostic criteria for intellectual
disability with mild support needs in
the conceptual and social domains, and
moderate support needs in the practical
domain of his life. Dharmaketu’s PRI
score was 45, indicating moderate defi-
cits in intellectual functioning.
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Impact on Childhood Experiences: Children with ID display im-
portant characteristics as the deficits in intellectual functioning
and adaptive behaviour begin to emerge. Communities that are
socio-economically disadvantaged are not likely to have the re-
sources to support children with ID. Research shows that parents of
children with ID are more likely to perceive their child as displaying
externalising symptoms such as, aggression, noncompliance, and
poor impulse control, even though they show no unique observable
behavioural problems when compared to other children without
IDE, This shows how low the threshold is for children with ID to be
perceived as problematic or disruptive, a trend which is the leading
cause of children and adolescents with ID getting involved with
the criminal justice system.

Criminalisation of young people with ID happens due to the lack
of community and educational resources®. Their support needs fall
on the hands of the police who are left to ‘manage’ them®. Their
inability to respond to social cues appropriately or communicate
effectively can make them appear as though they are delinquent
or resisting the officers engaging with them. Unfortunately, after
one interaction with the police, young people are more susceptible

PREVALENCE OF CHILDHOOD
ABUSE AND EARLY BEHAVIOURAL
PROBLEMS AMONG PRISONERS

WITH ID (n=9)

B NUMBER OF
PRISONERS

EARLY BEHAVIOURAL PROBLEMS* / 6
I I R R E—

CHILDHOOD ABUSE / 5

*Information on early behavioural problems was not available
for two prisoners.
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to come into contact with increasing frequency” and are more
likely to be charged for a crime when they become an adult?. Any
deficit in adaptive functioning experienced by the young person
becomes exacerbated, and results in negative interactions with
an incongruent police response which can result in criminal or
civil fines, arrests, detention, and conviction pushing those with
ID deeper into the criminal justice system?

Impact on Education: Research shows that it is adaptive behaviour
rather than IQ which better indicates the level of functioning in
school®. This is likely due to the child’s need to concentrate and
engage with academic work, both of which are abilities which are
affected by deficits in adaptive behaviour. If a child has deficits in
the social domain, they might not be able to ask for help when they
are unable to cope with academics, withdrawing into themselves.
Alternatively, some children may act out in anger and disrupt the
class with loud yelling when they are unable to communicate their
needs. There are no standard signs to know which specific defi-
cits in adaptive behaviour result in poor academic performance.
Without specialised, individual support however, those with ID
are likely to drop out of school or have an incomplete graduation
from high school™.

Schools with good educators and safe learning environments
can provide a protective factor which can offset the challeng-
ing deficits of ID manifesting in an individual’s life. Individualised
instruction and alternative educational programs have shown
to reduce school dropout rates™. This allows children with ID to
continue accessing resources unavailable to them in their home
communities, and remain safe from the risk of criminalisation®.
Impact on Employment: Employment rates remain low in those
diagnosed with ID™. Those that are able to gain employment often
work sporadically and in unskilled labour such as manual labour or
landscaping and yard workZ. Those with intellectual impairments
are also more likely to experience job insecurity’. Some hypoth-
esise that it could be the direct impact of intellectual impairment
not allowing further studies, which may bar people from joining
professions that may require graduate or postgraduate qualifi-
cations®2 However, it is also possible that lower socio-econom-
ic status and neighbourhoods lacking basic amenities, both of
which are correlated with ID, may be impeding secure employment
opportunities®.
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GRAPH 6.2

EDUCATION LEVELS AND
ENGAGEMENT IN SCHOOL

?MS))NG PRISONERS WITH ID
n=

B NUMBER OF
PRISONERS
NO EDUCATION / 2
PRIMARY EDUCATION / 4
SECONDARY EDUCATION AND HIGHER / 3
GRAPH 6.3

EMPLOYMENT TRENDS AMONG
PRISONERS WITH ID BEFORE
INCARCERATION (n=9)

DRIVING AUTO-RICKSHAW
1

DRIVER
1

MANUAL
SCAVENGING
1

FREQUENTLY
CHANGED JOBS

FARMING 5
2

UNSKILLED LABOUR
4
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MAYANK Chuhra was born in 1974. His
parents worked as sweepers and did not
have the money to educate him. As a
child, his parents would discipline him
by tying him up, beating him, and not
giving him food before bed. From a young
age he has worked in unskilled labour
to try and provide for his family. He
began washing dishes, then worked in a
market, before eventually working for
the Public Works Department in cleaning
sewers and digging trenches. This job
resulted in many injuries for Mayank
Chuhra. During one such instance, he
fell down from the sewer line and broke
his ribs, shoulder, and hurt his head.
Following this, he was unconscious for
half an hour, required stitches, and
remained in the hospital for a whole
week. These accidents cause him to ex-
perience chronic pain and other physical
ailments to this day.

Mayank Chuhra was married at the age
of 17 to a young girl of 16. Together,
they had five children and lived in ex-
treme poverty. He did not have the abil-
ity to plan and strategise effectively
and was therefore unable to steadily
provide for his family. He would give
all the money he earned to his wife to
manage and run the house, but his income
was very sporadic. Some days, they would
have to beg for money and the family
often went to bed hungry. Mayank Chuhra
states that he experienced anxiety due
to the tension of poverty and got in-
jections at the government hospital to
treat this condition.

Since arriving in prison, Mayank
Chuhra spends most of his time engaged
in religious activities such as praying,
singing, playing harmonium, and par-
ticipating in ritual fasting. Through
these activities, he has befriended a
few other prisoners. He also attends
the prison educational program and has
learned how to write his name but is

still unable to read or write. Clin-
ical assessments indicate that Mayank
Chuhra experiences deficits in short-
term memory and is unable to follow
simple instructions. He also struggles
with more abstract concepts and strate-
gizing skills as is evident through his
inability to understand or engage in
recreational activities such as chess.
Additionally, he is unable to do simple
arithmetic calculation, which further
indicates his inability to functionally
use academic skills.

Mayank Chuhra’s mental and physical
health has severely deteriorated in
prison. Although he tries to do yoga,
he has been taken to the hospital for
dizziness, blackouts, and fainting. He
also experiences severe pain in his
chest where his heartbeat increases and
he perspires. At night, he experiences
anxiety and often has nightmares that
disrupt his sleep. His thoughts are
disturbed with images of his family
and their challenges outside prison.
At times, he also experiences leth-
argy and refrains from bathing. His
only source of comfort is his family’s
monthly visits.

Mayank Chuhra’s current clinical as-
sessment indicates that he meets the
diagnostic criteria for intellectual
disability with mild support needs in
the conceptual domain. His PRI score
was 45, indicating moderate deficits in
intellectual functioning
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Studies have also conceptualised multiple barriers to employment,
which can be both internal and external®. Internal barriers may
include difficulties in understanding implicit workplace expecta-
tions, low levels of numeracy or literacy, and a lack of motivation or
self-confidence®. External barriers may be experienced as overt
discrimination and stigmatisation in the workplace®, and a lack of
appropriate social and interpersonal support,

Impact on Social Relationships: Those with ID may present with
social behaviours that deviate from the norm thus putting them at
higher risk for social isolation, bullying, and abuse®. This social vul-
nerability suggests that those with ID may not be able to withstand
the daily stressors of social interaction. As a result, they are more
likely to be socially excluded and have limited social relationships®.
They may disengage from community-based activities that may be
socially beneficial for them as they experience stress and hostility
from others®. This disengagement could lead to further isolation,
and limit support opportunities for future employment.

ASSOCIATED FEATURES OF INTELLECTUAL DISABILITY

In addition to the daily and long-term impact of ID, it is important
to understand the commonly associated features that often ac-
company a diagnosis of ID. Knowing these features can allow for
better, more comprehensive treatment for individuals with ID. This
section explores three commonly associated features observed
in those with ID. Many of these features co-exist, including mental
illness comorbidities. The following section discusses associated
features of ID found among death row prisoners diagnosed with ID.
Trauma: Research shows that those with ID have a greater vulner-
ability for being victims of sexual and physical abuse, and neglect
in their childhood®. Such trauma can be risk factors for other
mental health concerns such as increased loneliness, depression,
and anxiety and may lead to suicidality in adolescents and adults
with ID®. Specifically, young persons with ID think about, attempt,
and die by suicide more often that those without IDZ. As adults
with ID are also more likely to be victims of physical and sexual
assault and robbery than those without ID%, they too, are at a risk
for threatening and dying by suicide®.

Research has identified significant external and environmental risk
factors for suicide in adults with disabilities. In addition to internal
mental health experiences such as clinical depression, early onset of
mental illness, and history of self-harm, adults with ID also indicate
unemployment, loneliness, and an increased need for support from
others as suicide risk factors®. Increased rates of suicidality are also
explained by younger age and socio-economic disadvantage®. The
interaction and association between these external risk factors and
suicidality allow for a more comprehensive understanding of the
suicidal ideation and action displayed by those with ID.
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JAIRAM was born in 1987 and is one of
four children. His mother was a domestic
helper, while his father worked in a
government job before he died in 2016.
His father frequently beat his mother,
his siblings, and him. Being the eldest
son, Jairam took the responsibility to
protect his family from this violence
and was beaten brutally. Once, his fa-
ther kicked him down the stairs and
Jairam broke his hand. Jairam’s only
source of support and comfort during
such times was his grandmother who died
when he was 10 years old. His relation-
ship with his siblings became strained
after their shared traumatic childhood
experiences, and they are now estranged.

During this challenging time, Jairam
discontinued his education after only
three years of formal schooling. Jai-
ram would often skip school because he
was unable to focus or remain engaged
with the topics being taught. Currently,
he does not know how to read or write,
struggles with simple arithmetic tasks,
and is unable to follow simple instruc-
tions. He also suffers from poor short-
term memory. Jairam had no friends to
depend on during his childhood and his
social skills did not develop adequate-
ly. His future relationships—workplace,
platonic or intimate, suffered as a
result of this.

After having to drop out of school,
Jairam’s parents helped him find employ-
ment with a goldsmith where he worked
for a short period of time. He was un-
able to maintain stable employment and
worked many unskilled jobs during his
childhood and adolescence. According to
his mother, he needed a lot of repeated
explanation from his employers to work
efficiently. He worked at a company, at
a soap factory, and eventually he spent
a majority of his employment pulling a
rickshaw. Jairam’s mother also stated
that he would quit his jobs every few

years without informing his employers
and run away from home, thus displaying
deficits in communication skills. De-
spite his sporadic employment, he gave
whatever he earned to his mother who
was responsible for his money manage-
ment. Jairam was married when he was 17.
Despite his efforts to provide a happy
home, his relationship with his wife
was strained and she would often go back
to her maiden home; this relationship
has ended since Jairam came to prison.

In prison, Jairam does not engage
in any structured work or learning. He
has no friends and keeps to himself.
His only regular activity is his daily
prayers; he says that this provides
him some relief. His physical health
has significantly deteriorated since he
has been incarcerated. In addition to
this, Jairam says that he has a weak
heart stating, “my heartbeat rises and
I sweat often. If anyone says anything
to me, I become very nervous...I shiver
when people come to meet me.”

Jairam’s current clinical assessment
indicates that he meets the diagnostic
criteria for intellectual disability
with mild support needs in the concep-
tual and social domains, and moderate
support needs in the practical domain
of his life. Jairam’s PRI score was 46,
indicating moderate deficits in intel-
lectual functioning.
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It is important to note that in the population interviewed, 1D

demonstrated a positive correlation with suicidal ideation in the
two weeks prior to the interview (p value = 0.105). This finding is
congruent with current research regarding the mental health needs
of persons with ID.
Mental lliness Those with ID have a higher prevalence of mental
illness and often have other features that are known risk factors for
suicide such as increased social dependence and a lowered ability
to cope®. Despite this, psychiatric disorders and their associated
features appear to be underdiagnosed in those with ID, likely due
to diagnostic overshadowing and challenges in communication
between caregivers and individuals with ID¥. As care and treat-
ment needs for those with ID go unidentified and unmet, they run
the risk of becoming further victimised in the long-term without
actively involved caregivers. It is therefore important to be aware
of the comorbidities between ID and mental iliness so that people
can receive the care needed.

GRAPH 6.4

FEATURES ASSOCIATED
WITH ID PRESENT AMONG
THE PRISONERS (n=9)

B NUMBER OF
PRISONERS

PAEDIATRIC HEAD INJURY / 4
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SUICIDAL BEHAVIOUR / 4
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BALASUBRAMANIAM was born in 1991 in a
home birth which resulted in compli-
cations that required his mother to
be treated with several injections.
Six months after his birth, his fa-
ther eloped with another woman. He was
raised by his mother, his maternal aunt
and grandmother. His mother eventual-
ly remarried and had another son, who
is close friends with Balasubramaniam.
Growing up, Balasubramaniam had a tu-
multuous relationship with his father
and his father’s family. On one occa-
sion, his father’s brother almost ran
over Balasubramaniam in an attempt to
kill him. Balasubramaniam currently has
negative and intrusive thoughts about
his father, even feeling like he is
present in the prison cell while he
sleeps.

Aside from familial relationships,
Balasubramaniam has no friends. He was
unable to relate with other children at
school and when he was 12 years old, he
dropped out having failed a class. His
school life was also marred by violence;
he was beaten by other children and
was unable to defend himself. In fact,
Balasubramaniam reports hating fights
and feeling dizzy at the sight of blood.
His mother mentioned that he would get
stressed easily and would need to roam
around the village to calm down.

Soon after dropping out of school,
Balasubramaniam began working in a bus
company as a cleaner and conductor and
would give all his earnings to his moth-
er for household expenses. He changed
his jobs frequently because he felt
unable to cope with any confrontation
with his superiors. If he felt there
was a conflict, he would move companies.
Due to this frequent movement and poor
social communication skills, he did not
form any friendships at his place of
employment.

During his employment, Balasubrama-
niam sustained a severe head injury and
started to have sporadic fits and convul-
sions, which have continued in prison
and have caused him to fall unconscious.
While in prison, Balasubramaniam also
experiences other mental health chal-
lenges and often cries without apparent
reason. He also reports feeling a sense
of “suffocation” which makes him feel
afraid when people are speaking loudly
near him.

Balasubramaniam’s current clinical
assessment indicates that he meets the
diagnostic criteria for intellectual
disability with mild support needs in
the conceptual, social, and practical
domains of his life. Balasubramaniam
has a PRI score of 57 indicating mild
deficits in intellectual functioning.
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The relationship between ID and mental iliness is reflected in
the current clinical and research findings within the construct of
ID%, In our sample 16% of the prisoners with at least one mental
iliness had ID
Paediatric Traumatic Brain Injury: Another serious issue that of-
ten goes underdiagnosed in those with ID, is the long-term effects
of Traumatic Brain Injury (TBI), often occurring in childhood. TBI is
identified as one potential physiological cause for the develop-
ment of ID by the DSM-5%. It is, however, also possible that ID fea-
tures may predate the TBI and exacerbate its effects'®. Although
causation cannot be established, there is enough evidence to
suggest that there is some association between TBI and ID.

A longitudinal study conducted on children found, in cases of
severe TBI, significant impairments in fluid reasoning, inhibitory
control, and processing speed—all components of intellectual func-
tioning. These impairments also had an effect on children’s long-
term adaptive functioning, which means that those who sustain
severe TBI during early childhood and have persisting impairments
in fluid reasoning and processing speed, are likely to be at high
risk for poorer outcomes in adulthood™. This may impact their
daily functioning in understanding verbal instructions, or meeting
the demands of fast-paced employment settings.

This research is in line with the findings of the present study,

which shows evidence that ID had a positive correlation with head
injury (p value = 0.002).
Comorbidity: As mentioned above, those with ID often have other
co-occurring mental, neurodevelopmental, medical, and physical
conditions. According to the DSM-5, rates of conditions such as
mental disorders, cerebral palsy, and epilepsy can be three to four
times higher in those with ID than in the general population'®?,
Some of the most common mental and neurodevelopmental dis-
orders observed in those with ID are depressive and bipolar dis-
orders, attention-deficit/hyperactivity disorder, anxiety disorders
and major neurocognitive disorder’®,

Individuals with ID who have any co-occurring psychopathology,
tend to also have higher deficits in adaptive functioning when com-
pared to those that had the singular diagnosis of ID*% Additionally,
research found that those with severe or profound support needs,
almost always have a co-occurring neurological, or psychiatric

impairment!®2, With active involvement from caregivers, those with

ID can receive the treatment they need in a timely manner®®.
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SAQIB was born at home in 1986 into a
family of seven children. He grew up
in severe poverty and the family did
not have resources to attend to the
children’s health and educational needs.
As a result, Sagib only studied until
grade 5. While at school, his teachers
were not able to meet his support needs
and labelled him as “naughty”. (This
could perhaps be better understood as
Attention Deficit Hyperactivity Disorder
(ADHD).) He also had no friends and
would spend all his time alone. His own
family describes him as a quiet boy who
was at times “bull headed” which sug-
gests that he had difficulties in under-
standing opinions or coping with change
and new information. Sagib ran away
from home in his early teens in search
of work to support himself financially.

When he was 13 years old, he began
working in many short-term unskilled
jobs. He did not remain at any of these
jobs for a significant period of time,
and would leave after approximately two
weeks. Saqib’s sister narrated that if
he ever felt challenged or opposed in
a workplace, he would become upset and
leave, thus indicating poor social com-
munication and coping skills. After ap-
proximately 12 years of doing odd jobs,
Saqib returned to his family, many of
whom believed that he was dead as he
did not maintain contact with them while
away. After going back to this family,
he also went to the Gulf to work but
soon returned to India to work in ma-
sonry, and in a vegetable market.

Saqib has undergone surgery for a
head injury that he had sustained in
his childhood. He had a festering boil
above his ear which impaired his hear-
ing due to the pus from this condition.
Soon after his surgery, he was compelled
into a marriage by his family.

Saqib’s marriage was fraught with
challenges from the beginning as he had

no social or practical skills to help
provide for his wife and three chil-
dren. He displayed poor money management
skills and would not be able to budget
enough money for the care of his family.

Saqib has attempted suicide multi-
ple times. During an argument with his
in-laws regarding money, he attempted
to die by suicide by drinking alcohol
and then pesticide. He was rushed to
the hospital and resuscitated. This was
not an isolated incident as two years
after his marriage, Saqib once again
drank poison in an attempt to die and
was again hospitalised. These suicide
attempts indicate very poor problem
solving and impulse control skills by
Saqib who appears to think that sui-
cide was the only solution to stressful
situations.

Saqib continues to have no friends,
and his family rarely speaks to him or
meets him. He spends his time working
alone and watching TV. He is currently
not able to write and has very limited
reading and arithmetic skills. He still
believes in God and does not fear death,
but remains sad. He says he yearns, “to
see everybody, especially my children.
I don’t want to disturb anybody with my
worries. They won’t tell me about their
difficulties. Even if they tell me about
any problem, I cannot help them as I am
in this jail.”

Sagib’s current clinical assessment
indicates that he meets the diagnostic
criteria for intellectual disability
with mild support needs in the concep-
tual and social domains, and moderate
support needs in the practical domain
of his life. Saqgib’s PRI score was 58,
indicating mild deficits in intellectual
functioning.
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Intellectual Disability
and the Criminal
Justice System

Persons with intellectual disability are not more dangerous,
they are more susceptible to victimisation by the criminal jus-
tice system and at a higher risk of confessions, including false
confessions.

The DSM-5 highlights gullibility and a lack of awareness of risk
as associate features that could result in criminal victimisation',
Research backs this as adults with ID are more victimised by crime
than the general population'®, This may be due to low interpersonal
competence as those with ID may have a harder time deciding on
appropriate behaviour in some interactions'®. For instance, they
are likely to get coerced into gang-related criminal activity as due
to deficits in social skills they may find it difficult to say no when
being asked to undertake illegal activities. It is also possible that
deficits in emotional understanding in those with ID together with
a lack of awareness in the community about ID places them at a
heightened risk for criminal victimisation. This vulnerability plays
out across the different stages of the criminal justice system.
When the police question someone with ID, whether as a wit-
ness or a suspect, they are subject to questions that are meant
to elicit information relevant to a crime. Persons with ID are at a
heightened risk for confessions, including false confessions. A
number of reasons have been identified which put persons with
ID at higher risk. These include their reliance on authority figures,
feigning competence, accepting blame for negative consequences
and the increased likelihood to give into leading questions and
responses to negative feedback™ In addition to an incorrect belief
in the protective nature of their own innocence, suspects with ID
are at a heightened risk for falsely confessing when police use any

kind of coercive questioning™.

Factors that put persons with intellectual disability at a high-
er risk of confessions: Reliance on authority figures, feigning
competence, accepting blame for negative consequences, and
the increased likelihood to give into leading questions and re-
sponses to negative feedback.
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RIVAN’S date of birth is unclear. While
he reports that he is in his 60s, ac-
cording to his brothers he is currently
in his 50@0s. Growing up, the brothers
were intentionally separated by the par-
ents. According to his older brother,
Rivan was not looked after by his fam-
ily and, therefore, found it difficult
to study. At school, he was unable to
follow instructions and was assumed to
be a disruptive student, indicating defi-
cits in conceptual and social domains.
His behaviour often irritated his peers
thus indicating that he couldn’t per-
ceive social cues. As a result, he was
unable to form any friendships or devel-
op social skills. Rivan eventually left
school after the 5th grade and joined
the workforce as a farmer.

After leaving school, Rivan spent more
time in the community where he was un-
able to understand the risk in social
situations and was exposed to harmful
influences. His older brother reports
that during a fair in the village, some
people coerced Rivan to consume ganja.
He was 12 years old at this time and the
substance was mixed with some other un-
known liquids, and caused him to behave
erratically. Rivan’s entire family, and
him, believe that due to this substance,
Rivan “developed madness” and engaged
in reckless and self-harming behaviours
such as sleeping on the edge of a well
and throwing stones at other people.
Due to his lack of social skills, he
was unable to protect himself from such
manipulation and coercion.

According to his brother, Rivan has
a mental illness for which he required
hospitalisation. It is unclear what
this illness may be, however, Rivan re-
ports feeling that everyone is conspir-
ing against him and expresses paranoid
thoughts about the villagers in his town
stating, “They used to have grudges
against me and made plans to kill me...

They wanted to snatch my land...that is
the reason I used to keep a sword with
me. I was scared.”

At 18, Rivan was married and had six
children. The marriage was challeng-
ing for Rivan as he did not have money
management or childcare skills. They
struggled with food and cleanliness in
their family, and often needed Rivan’s
older brother’s help. As a farmer, Rivan
gained some stability and grew crops,
however, this was short lived as he was
manipulated into selling off a part of
his land by other villagers. This poor
decision caused immense conflict within
the family and caused Rivan’s mental
health to further decline and he alien-
ated his wife and children. He reports
that his children would sometimes beat
him and he felt sure that they were do-
ing it under the direction of his wife.

In prison, Rivan is under medication
for depression with abnormal behaviour.
His paranoid thoughts affect his already
poor social skills and make it tough
for him to form any friendships. To pass
time in prison, Rivan prays, but engages
in no other structured activity. He cur-
rently experiences severe impairments in
cognitive functioning and is unable to
do arithmetic, read, or write, but can
sign his name. Most of his incarceration
has been defined by his mental health
challenges. He continues to experience
anxiety, memory loss, paranoia, and
hears externalised voices that others
cannot hear. Rivan also reports having
self-harming thoughts and contemplating
suicide two to four times a week.

Rivan’s current clinical assessment
indicates that he meets the diagnostic
criteria for intellectual disability
with mild support needs in the con-
ceptual, social, and practical domains
of his life. Rivan’s PRI score was 48,
indicating moderate deficits in intel-
lectual functioning.
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When those with ID are in the courtroom, they are faced with chal-
lenging language and themes that may be inaccessible to them!2,
Without adequate support in court, those with ID get convicted
and end up in prisons or secure living facilities at a higher rate than
those without any support needs™. However, this is not a situation
which cannot be tackled. For instance, in English courts, there is
a requirement that police who have come in contact with some-
one with ID notify the court about the defendant’s vulnerability™.
Courts can then use ‘intermediaries’ to facilitate defendants to give
evidence; they can allow the defendant to sit with members of their
family and/or other supporting adults, and in a place where they

can easily communicate with the legal representatives™.

In prison, prisoners with intellectual disability are at serious risk
of harm due to their susceptibility to abuse, exploitation, ma-
nipulation, misunderstanding of what is expected of them, and
inability to benefit from rehabilitative and reformatory activities.

While in the community, those with ID are at risk of being victi-
mised by physical and sexual violence™. This abuse continues in
prisons where there are no structures in place to support individ-
uals with ID. Research shows that those with ID experience more
bullying when compared to their fellow inmates who do not have
any deficits in intellectual functioning or adaptive behaviours'™.
People with ID are also more often exploited and abused by oth-
er inmates, and are more likely to have difficulties with discipline
therefore regressing in the harsh environment of a prison'2, Prison
is a challenging environment for even people who have no defi-
cits in intellectual functioning or adaptive behaviour—those with
ID face many more challenges not just in navigating prison rules
and structures, but also in their relationships with prison officials
as well as other inmates.

That there are persons with ID on death row sits uncomfortably
with the Indian death penalty sentencing framework. The framework
requires an inquiry into mitigating factors when determining wheth-
er an individual should be sentenced to death. ‘Mental defect’, an
older term for ID, is an explicitly acknowledged mitigating factor,
but has found no elaboration in Indian death penalty jurisprudence.

This Project was able to bring out information on ID among a
small sample of the death row population. But there are undoubt-
edly many more death row prisoners with ID whose special vulnera-
bilities were never brought to the court’s notice. Our current death
penalty sentencing practice is just not geared to capture incredibly
crucial information as that presented here. It is a sobering thought
that we may have executed or may end up executing people who
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EARL Washington is a former death row
prisoner in the US who was acquitted
of all charges after having spent close
to three decades in prison and close to
nine years on death row. His case is an
insight into the serious miscarriage of
justice that persons with intellectu-
al disability are subject to in their
interaction with the criminal justice
system, putting them at high risk of
being sentenced to death.

Earl Washington Jr. had confessed to
multiple crimes including the rape and
murder of a 19-year-old woman, Rebecca.
All charges were dropped against him
except for Rebecca’s murder. After mul-
tiple attempts at recording a rehearsed
confession, the police managed to get a
statement in writing with his signature.
He was sentenced to death in 1984.

Earl Jr. grew up in extreme poverty
and was exposed to parental drinking
and abuse. He had an intellectual dis-
ability and despite attending a special
education school, he did not know his
alphabets well. He dropped out of school
when he was 15. A teacher said of him,
“[Washington] 1is very easily 1led. He
tries to do what is asked, but has no
idea what is expected of him.” His sug-
gestibility did not go unnoticed at his
workplace either where he worked as a
helper at a farm. One of his employers
said that Earl Jr. would “agree with
whatever you said. Sometimes he knew
what you were talking about. Sometimes
he didn’t.”

Nine days before his scheduled exe-
cution in 1985, Earl Jr. got a stay. A
fellow death row prisoner alerted a law-
yer about Earl’s case. His new defense
team argued that Earl was innocent, and
that his confession was an attempt to
“please his interlocutors by telling
them what they wanted to hear.” It was
a strategy he had adopted to manage his
disability. The doctor who examined him

at his new defense team’s instance said,
“It was my impression that if on the
evening of his execution the electric
chair were to fail to function, he would
agree to assist in its repair.” Earl
Jr. had an I.Q. in the range of 57-69.

About his confession, Earl said, “I
guess I just agreed with whatever [the
police] told me, that’s what I agreed.
Whatever they said, I agreed with, I
guess.” During the police interrogation,
most of Washington’s answers were mono-
syllabic. He was unable to correctly
identify the race of the victim, the
manner in which the crime was commit-
ted and the description of the crime
scene, among other details that he had
gotten wrong.

Earl Washington Jr. was exonerated
in 2000, after it was established that
it was not his DNA at the crime scene.
After almost a decade on death row, he
was declared innocent and pardoned. He
was released from prison on February
12, 2001. In 2007, a convict undergoing
a sentence for another crime confessed
to having raped and murdered Rebecca**?.

This case is emblematic of the in-
teraction that persons with intellec-
tual disability have with the criminal
justice system. Earl Junior’s adaptive
strategy to “please his interlocutors”
proved near fatal for him. There were
serious lapses in his case that the de-
fense team did not highlight during the
trial. The exacerbated vulnerability to
coerced confessions in police custo-
dy and the likelihood of subpar legal
representation are typical hurdles that
persons with intellectual disability
face in the criminal justice system.
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should never have been given the death penalty, even if they
were guilty. The special risk of being victimised and giving false
confessions that persons with ID are vulnerable to very likely also
means that people with ID have been sentenced to death, who
may very well be innocent, much like Earl Washington Jr.. We have
no information about such persons.



This chapter is in many ways a difficult task to undertake. It
invites the reader to glimpse into the lives of people they may
already have judged to be deserving of pain. Still, it is useful to
know the nature and depth of pain that persons who are sen
tenced to death go through and the processes through which
this pain is inflicted. The chapter focuses squarely on the internal
lives of death row prisoners living with the sentence of death.
It is important to keep in mind that a majority of the prisoners
whose narratives are presented went through this pain unde
servedly and needlessly, if indeed we believe that suffering on
death row is warranted. At the time of writing this Report, more
than half the prisoners interviewed had either been acquitted
or had had their death sentence commuted. (See Chapter IX
on Acquittals and Commutations)

Often the discourse on the death penalty is conducted
in terms of the rule of law, what the purpose of punishment
is or ought to be, whether public outrage is important to is
sues of punishment and so on. Rarely do we discuss what that
pronouncement means for and does to the individual whose
whole life, it has been decided, never amounted to much. Lost
in legalese, public outrage at the crime, and public satisfaction
of a ‘successful’ imposition of the death sentence, is a person
amenable to experiences and emotions—a person whose life is
now dictated by death always on the horizon. In imposing the
death penalty, and regardless of what the theoretical purpose of



punishment may be, the court essentially decides whether the
person should be allowed to live. It is indicating to the prisoner
that the rule of law will be satisfied when they and only they
are put to death. They live under the constant knowledge that
their lives are dependent on a host of factors external to them,
including the adjudication process, the adjudicator, and the
person who is meant to defend them; a system meant to judge
them but that hardly hears them. There are additional factors at
play which make a life on death row painful — the daily ignomi

ny, violence, discrimination, and powerlessness, among others,
contribute to constant attacks on the dignity of the person
living under the sentence of death. Their identity as a human is
slowly replaced with their identity as death row prisoners, both
within and outside the legal system. But greater still is the loss
of identity for the prisoner themselves. Many times, their lives
are limited to that of a death row prisoner, even as they may
want to break out of it.

There is a continuous narrative of villainy that permeates
legal and public judgments and makes its way into the prison.
This is where the dehumanising process starts, when judgments
made on a person make them anything but human. The person
begins their journey on death row already branded evil and
irredeemable. Once in prison and on death row, the person
goes through daily incursions into their dignity through multiple
pathways, both individual and institutional. This chapter focuses
less on the pathways and more on the experience of those daily
incursions and the pain it entails.

The Supreme Court has many times relied on an intuitive
sense of the ‘mental and emotional agony’ and the suffering
that death row prisoners go through when commuting death
sentences. This chapter illustrates the meaning and content of
that agony through narratives provided by death row prisoners
and looks at them from a lens which, as outsiders, allows us to
understand various aspects of the ‘pains of death row™. Any
inquiry into the death penalty, including the agony of death
row, is incomplete without listening to those who go through
that experience on a daily basis. It also helps us gain an insight
into death row prisoners as individuals with consciousness and
legitimate experiences.

The chapter begins with a section that brings to notice a few
ways in which narratives of villainy surround a person accused
of serious offences. These are many times our first introductions
to those we condemn. Before delving into personal narratives,
the chapter briefly discusses the meaning of pain and suffering.
It then goes on to describe the painful experience of living with
the death sentence, regardless of whether it is seen as deserved
or as beyond the realm of what the punishment is meant to be.
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Villainy

The dehumanisation of death row prisoners is not restricted behind
prison walls. It takes place out in the open, in the media, in the
public and the law. Brutal, abhorrent, diabolical are descriptors not
only associated with the criminal act, but also with the criminal.
Judgments sentencing individuals to death often make use of
these and similar adjectives to give an account of the crime. They
often end with exhortations of ‘ends of justice’ or resort to ‘public
outrage’. The death row prisoner becomes a receptacle for all the
outrage, satisfied only when a determined, yet, unknown person
is pronounced one step closer to death. The death row prisoner
and the incident become forever one to such an extent that any
attempt by the prisoner to show another side of them is rejected.

The aggravating circumstance as pointed out by us must be
such as would have shocked the conscience of the community in
general. The accused had acted in a diabolical manner and had
designedly lured the unsuspecting Muskan to accompany him
on the bicycle. Battering of the head of the girl of tender years
was done by the accused with extreme cruelty. The crime has
been committed by the accused in an extremely cruel manner
exhibiting brutality and utter perversity. The history sheet of
the accused which is placed on record exhibits several prose-
cutions against him. The accused has not displayed any remorse
or repentance for the act done by him and we do not find any
material to indicate that there is a possibility of the accused
reforming himself. The accused would continue to be a menace
to the society and, therefore, according to us, this is a rarest of
rare case calling for the extreme.
Vasant Sampat Dupare vs State of Maharashtra,
AIR 2014 SCW 6952
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After seeing the circumstances in which the accused has taken
an innocent girl and in the forceful, loathsome manner in which
he has committed rape, unnatural sex and murder, it cannot be
even slightly expected that such a disgusting person can ever
be reformed.... From the deeds of this person, it seems as if
there is no value of a human life for this person...

The mitigating circumstances that have been presented by
the accused is that he has aged parents. However, his parents
have never been present in court. The Jail Superintendent has
said that his conduct in prison is normal but it cannot be said
on the basis of this normal conduct that his conduct is good in
reality and that there is a possibility of reformation.

State of Madhya Pradesh v. Vishnu Bamore,
Bhopal District Court, decided on 10.07.2019

Discourse outside the courtroom is more explicit in its intention
to other individuals. Public conversations and media narratives,
through images, adjectives and phrases, animalise the individual.
And it serves a purpose. It allows us to disengage with the human;
to reject, with haste and vigour, any likeness they may have to
us? The death row prisoner is seen as outside the “moral kinship
or scope of justice”, and is a legitimate target for exclusion®. The
prisoner, who once was us, and part of our socio-moral sensibilities,
is now outside the concern of humanity.
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Understanding
Pain and Suffering

All pain, physical or mental, is inherently subjective, but that there
is the experience of pain is objectively true. Situations in which
people suffer pain, its severity, articulation and its meaning may
all differ®, but even so, there are circumstances which are near
universal in their infliction of pain on communities and people who
experience these situations®. Living under and with the sentence
of death is one such situation where as much and perhaps more
than physical pain is the existence of mental pain—and narratives
across jurisdictions confirm the pains of death row?Z

Mental pain has been defined variously—psychological or psy-
chic pain, internal perturbation, emptiness, and psychache?®. All
of these are constructs attempting to indicate the content and
meaning that can be attributed to mental pain. A synthesised defi-
nition attempting to capture mental and physical pain has recently
emerged, where pain is defined as, “An unpleasant sensory and
emotional experience associated with, or resembling that associ-
ated with, actual or potential tissue damage™.

Literature on mental pain has brought forward its many com-
plexities and aspects. It could be the result of separation from
significant others, disrupting the sense of individual wholeness™;
an acute sense of inadequacy of the self; pain associated with
intense guilt, anxiety, anguish, fear and shame'?, a feeling of being
broken?; or it could refer to the perception of a wide range of
negative feelings accompanied by a negative change in the self
and its functioning™. A close ally of mental pain is suffering. Pain
is not the only source of suffering; negative feelings such as fear,
anxiety, depression also give way to suffering®®. Poverty, social
exclusion, grief and stress have also been understood as being
causes of suffering®. Multiple meanings have been assigned to
suffering - an inner void and existential vacuum; a state of severe
distress that threaten the intactness of person, and an alienation
from the past, the future and the self®. Mental pain and suffering
are personal as well as situational experiences, thus defying a
universal definition even while being a universal phenomenon.
However, both implicate aspects of the self, are relational and have
the disastrous consequence of perpetuating an existential crisis.

| tell my sons not to come here. They cry when they see me. | also
feel bad seeing them. My wife used to come regularly a few years
ago.... Then | told her not to come so often; | feel sad seeing
her—Amarnath

These various iterations of pain and suffering are important in
order to gain a better understanding of the meaninglessness of
life, and the isolation and alienation from everything around them
that largely defines a life on and pains of death row.
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Pains of Death Row

Research on prisons has documented exhaustively the pains of
imprisonment, which refers to the non-physical, psychological
assault on a prisoner’s being through deprivations inflicted by
the punishment. It was initially conceptualised as comprising four
kinds of deprivation, that of liberty, autonomy, goods and services
available in the free world, and the deprivation of heterosexual
relationships. The ‘pains of imprisonment’ shifts the focus from
the physical infliction of pain as punishment to the psychological
experience of pain that prisoners go through. Justified or unjusti-
fied, intended or unintended, through deprivations essential to life
in the free world, the pains of imprisonment attack the personality
of the prisoner and their own sense of worth®,

Later and contemporary research has expanded the ambit of
the theory to include micro-humiliation, existential anxieties about
identity, and survival and change that were provoked by long-term
detention. Research on prisons has also commented on informal
means of control and deprivations not necessarily inherent in the idea
of incarceration, such as overcrowding, poor access to healthcare fa-
cilities, intimidation and violence to control prisoners, and loneliness.

To be sure, the pains of imprisonment are felt by the general
prison population and death row prisoners alike. However, there
are aspects of death row that are intensified and specific to the
punishment itself. The following section discusses the pains unique
to those living under the sentence of death.

Killing once is better than dying every day, either leave me or just
kill me. If you are repeatedly telling someone that they will die,
then either kill that person or leave them. What is the meaning of
life when nothing except death can be seen further? This death
sentence is like slow poison, it would be better if it could be had
in one gulp. —Purab

B MENTAL AND EMOTIONAL AGONY:

THE SUFFERING ON DEATH ROW

That being on death row engenders pain and suffering has found
acceptance in Indian jurisprudence on the death penalty?. Though
largely specific to executive delay, the Supreme Court has ac-
knowledged the mental and emotional agony of death row pris-
oners due to the uncertainty of the outcome of the final decision
on their lives (See Chapter Il on Legal Framework). Likening the
suffering to torture, the Court has noted the dehumanising effect
and the physical and psychological stress caused due to keeping
the prisoner in suspense? The Court has gone so far as to say that
this suffering of the death row prisoner due to the uncertainty is
to be presumed and not to be proved?®. Suffering and infliction of
pain, then, is decidedly not the aim of the death penalty, at least
as far as the law is concerned.
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The content and experience of this suffering as felt by death
row prisoners, however, needs to be unpacked. As the narratives
demonstrate, the suffering and agony due to the spectre of death
is not limited to executive delay. Rather, the pain and suffering for
death row prisoners begin from the moment the death sentence is
pronounced and is linked to multiple factors, including the all too
brief moment when the judgment of death is passed. In addition
to the psychological distress caused due to the death sentence
is the slow stripping of dignity, and demonisation of death row
prisoners. The law may not intend it to be so, but the pains of death
row are real and palpable.

| dream about being hung. | have seen the gallows; it has the
graves of those who have been executed. | went there and saw
it all. When the Supreme Court decision was against us, it broke
me. | am afraid of the noose.—Archan Sharma

H INDIGNITY AND VILIFICATION
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After | came here, | have become an exhibit to be viewed for
the amusement of others.—Hilbert

In developing the jurisprudence on rights of death row prisoners
the Supreme Court has multiple times reiterated that rights which
provide meaning to the right to life and dignity continue behind
prison walls?%. Being sentenced to death does not mean that an
individual loses their dignity. However, the dignity of death row
prisoners remains an aspirational ideal. Daily life on death row is
rife with conditions and experiences that attack the self-worth of
an individual. As the narratives show, instances where other inmates
and prison administration acknowledge the dignity of death row
prisoners are few and far in between. On the contrary, the expe-
rience of living with the death sentence is a constant attack on
the dignity of a person.

They [prison officials] beat us often. They beat us by putting us
inside a tyre. We have to lie in front of them, they all are very bad
otherwise. They also do not provide us with good food. We get
boiled water in the name of food. Let me tell you, | am sitting on
a chair for the first time.—Damodar
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One of the main consequences of incarceration is an individual’s
near complete loss of autonomy. Prison rules, formal and informal,
control every aspect of an individual’s life — timings for sleep and
waking up, meals and meal timings, interaction with inmates and
family (who they meet, when they meet, how they meet), activ-
ities of rest and work, healthcare, education, and so on are re-
stricted, controlled and watched over. Departures are violations
and violations lead to sanctions. Those working on the sociology

PAUL remains in his cell, does not min-
gle much, and feels isolated from the
world around.

“My family...that is my only con-
cern...I try not to think about the
past...”, Paul talks about his constant
worry about his family. He does not
share his worries with anyone, includ-
ing his family.

Having been verbally abused multiple
times in prison, he cannot bring him-
self to trust anyone. “Here nobody is
a friend. Every single person you see
here will smile at you and will try to
pull you down behind your back.”

Describing the power dynamics in
prison, he says, “If you have beedis
or ganja with you, you are powerful.
Whatever [substances] has been caught
outside, half of that is inside here.
They make a lot of money from this. When
you work here for 30 days, you will get
about 3300 rupees, but those with beedi
and ganja make 15000 [rupees] at the
same time.”

Having been in prison for about two
and a half years out of which one year
has been on death row, Paul feels that
he is losing touch with his skills. He
said he has forgotten how to speak En-
glish now.

and psychology of prisons have theorised that
prisons and prison officials are, in fact, meant to
be agents of control®. Narratives by prisoners
confirm the theory; loss of liberty means the for-
feiture of any semblance of autonomy.

One way of understanding the system could
be that prison requires the giving up of autonomy
because the (involuntary) submission to control is
necessary to get the prisoner, who is considered
less of a human, a step closer to being more hu-
man. This, though, is a paradox. A basic human
need is snatched in order to make the prison-
er human. Another route to understanding the
prison system and the lack of autonomy would
be closer to retributive justice; where the com-
mission of crime, necessitates certain kinds of
deprivationsZ, including autonomy. In either case,
it would appear that the pains of imprisonment
are an important aspect, if not the aim, of punish-
mentZ The loss of autonomy and the presence of
pervasive control not only targets one of the main
constituents of psychological well-being, it is a
step towards the process of dehumanisation—the

idea that they are “less than human”%,

H THE MANY ACCOMPANIMENTS
OF DEATH ROW

As the previous chapter showed, for death row
prisoners, the experience of incarceration is not
limited to the loss of autonomy. There are on
and off the book forms of control, othering, and
incursions into their dignity, related specifically

to their punishment. The violence perpetrated against them, rules
excluding them from community activities, rules meant to physically
segregate them from the community, and the discrimination and
stigma are daily processes of othering not inflicted upon the gen-
eral prison population. (See Chapter V for Experiences of Death
Row Prisoners with Mental lliness)
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If it is life imprisonment, there is no problem. Death penalty detain-
ees do not get jobs here. They will not get parole either. Whatever
may be the crime, do not give death penalty to anyone. There are

many people here sentenced to death. Even if somebody dies in

their family, they are not being given parole. A prisoner on death

row could not go for his mother’s funeral as he was not sanctioned
parole. That is painful. —Ghalib

The environment in which death row prisoners live have daily pro-
cesses of indignity. They have little opportunity to actively engage
with themselves and others and the lack of work takes away any
avenue of personal growth and purpose to their day. Being segre-
gated, othered, and the general mistrust that death row prisoners
themselves have towards other prisoners, means they are largely
socially alienated and therefore unable to make new meaningful
relationships, while simultaneously being cut-off from relationships
they had pre-incarceration. Their only support remains the dwin-
dling visits from their families; which too sometimes is unavailable.
The self-imposed seclusion, aloofness from other prisoners, and
sometimes volitional non-participation in any available communal
activity, is an internalisation and acceptance of their label and
treatment as death row prisoners. Conditions in which death row
prisoners live are a frontal attack on their psychological well-being,
and being death row prisoners makes them legitimate targets for
inflicting pain.

After hearing about my case, my co-prisoners started detesting
me. Everybody said that even though | was a woman yet | did
something like this.... | went through a lot of mental torture hearing
such things. | was extremely afraid in the beginning when | got to
hear such remarks from everyone. It used to disturb my mental
balance. | used to get suffocated from within as | only heard such
comments and could not vent out my anger or even speak in my
defense.—Diya

B DEATH ROW DISTRESS: THE PSYCHOLOGICAL
HARM OF THE DEATH SENTENCE

I was not able to sleep for nearly five days after | was sentenced
to death. It felt like | really was dead in the white clothes. | felt
like the clothes would bite me to death. | slowly got used to them.
—Madhukar

The infliction of the death sentence translates into living with the
constant threat of death. Their lives disregarded; they must con-
tinue living. It is a paradox for many. If the system has decided they
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must die, then why must they continue living. The psychological
pain of living with the death sentence is a complicated phenom-
enon to unpack. It is a painful experience but the emotions and
meaning-making are as many as there are judicial stages and pro-
cesses. Sadness, fear, anxiety, numbness, hopelessness, frustration,
shame, regret, preference of death over life are emotions that
govern their lives. There are few, if any, chances at any semblance
of happiness. The threat is real for as long as they remain under
the spectre of death.

How can | say that | am happy, this is prison, isn't it? We are
controlling ourselves, isn't it? If we think about the punishment,
our relay will stop. Then, you will enter into a coma. To avoid the
thought of punishment, | read books. | am tense about what will
happen to my parents. | hope that | am released before anything
happens. Though | am laughing, don’t be under the impression
that | am not sad.—Rohit

| still remember what the judge said, “dd dP TIChIAT STV STd ddb
g B< 9 SQI1” [“Hang him till his last breath leaves him’]. Why
would he say that to me?

My family wasn'’t there in the court at that time, neither was my
lawyer. | was alone.

When | reached the barrack, | didn’t talk to anyone, just listened
to what the others were saying. Others said it is a disgusting act
[the crime]. One said that if he had been outside, he would have
shot me on the street. They all said | should be hanged straight
away.—Sushant

THE TRAUMA OF BEING SENTENCED TO DEATH

| started shivering when | was sentenced to death. | didn’t know
how the hanging would be carried out. | thought | would be taken
straight to the gallows. | remain tense. | started smoking beedis in
prison to relieve my tension.—Vineet

I was scared that | would be hanged immediately. What will they
do to me? Will they kill me? | was very scared. They shifted me
here. My wife and family didn’t know, even my lawyer didn’t know
about the shifting. | was very scared.—Sundaram

The mental and emotional agony suffered by death row prisoners,
as the Supreme Court puts it, is not necessarily a function of
the stage at which their case is or the amount of time they have
spent on death row. The pronouncement of death, in itself brief,
reverberates throughout the life of the person who has now been
deemed deathworthy. The whole trial is wrapped in legalese, con-
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founding many, until the very last moment when they are told in
no uncertain terms that they must be hanged. Stories of fainting,
going numb, crying profusely were all too common. There are no
formal mechanisms to help a prisoner make sense of and peace
with the pronouncement of death — prisoners are left to their own
devices to grapple with this acutely traumatic event. For some,
prison officials might sometimes provide some temporary solace
and give them hope. Others are not so lucky.

You're doing justice sitting in front of Gandhiji’s photo. He should be
the one in front. Whatever has happened to me is wrong.—Faisal

[When | was given the death sentence], my whole family was there.
They were all crying. Then the guard said, trial court is not all, the
High Court and Supreme Court are there too. He explained it all
to my mother. | understood the process then. He reassured my
mother, he said, “Why are you crying? There is still a long way
to go.” She thought | would be hanged straight away. | felt then
like my mother would break. | thank the guard who told us the
procedure.—Lakshmikant

Not being explained the intricacies of the legal system, many
death row prisoners were under the impression that they would
be hanged immediately.

THE MONOTONY AND APPREHENSION OF DEATH

| don't feel like doing anything now. | am tense the whole day and
feel very guilty about it. It's almost every day; | just do not feel like
doing anything.—Purab

After the trauma of being sentenced to death, sets in the endless
excruciating wait for death, when slowly the will to live ebbs away. It
is a psychologically and emotionally stressful period for prisoners
not only because they are waiting, but also because this period of
limbo is accompanied by large swathes of empty time; tomorrow
will be as yesterday was.

Having very few, if any, engagements through the day, time
seems to stand still and move forward at the same time. Each day,
week and month appears purposeless. In a strictly regimented
space like prison where each hour is accounted for, death row
prisoners face a unique situation in as much as their hours are
accounted for not by looking at work hours, productivity or deliv-
erables, but the number of hours that they do nothing. This is not
time where the prisoners can do as they want, instead it reinforces
that they can do nothing. Apart from the loneliness, the prisoners
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have to also bear the slow deterioration of their mental and phys-
ical health due to the lack of any meaningful engagement.

It’s terrible, | am just passing my days somehow. I've become irrita-
ble, angry. | can’t focus, my mind keeps wandering....—Aarjav Surya

The government should not convert [my death sentence] to life
imprisonment. What will | do in my old age? It is better if they hang
me. | feel worried about what will happen. If the death sentence is
executed, | will get rid of all of this. They can do either of the two,
death sentence or life imprisonment. | neither got mercy nor did
they remove it [the death sentence]. My mercy petition has been
rejected. | wanted the death sentence to be executed. They should
execute me; they should do whatever they want to do soon.—Rivan

The monotony of prison life is sometimes punctuated by the few
family visits and phone calls that death row prisoners get. These
too are not the salve one would expect them to be. Though they
look forward to these meetings, the brief visits with a no-touch
policy leave prisoners emotionally wrought. They are a reminder
of what they are missing—deaths, birthdays, marriages. It is also
a reminder of the financial burden that they are being on their
families, having no means to support themselves.

| don’t know how my wife died. | was in jail. | didn’t perform her last
rites, my family did. She was only 32. | assume she died because
of all the stress from me being in jail.—Aarjav Surya

In addition to the loneliness and purposelessness, is the constant
anxiety of having to wait for the next judicial pronouncement. That
they will live is not a presumption anymore and they wait at the mercy
of the judicial system’s idiosyncrasies, something that they are en-
tirely unfamiliar with and therefore neither know how to comprehend
it nor how to interpret it. The alienation from the system, when they
are in the middle of it, adds to the sense of powerlessness. They
want to be heard, but the system gives them few opportunities - it
is incomprehensible to many that the system sentences persons to
death without a meaningful opportunity to hear them and know them.

Before entering the court, the police told me not to say anything. |
feel guilty now that | could have spoken that time. If | get a chance
to speak, | want to share my problems and bad experience in the
High Court—Mahadev
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THE MISSTEPS OF THE DEATH PENALTY

| thought no appeal had been filed and that is why the death
warrant was issued. | couldn’t sleep. | kept thinking about how

LAXMIKANT’S death sentence was commuted
to life imprisonment, but only after he
was within a few days of his hanging.

“I got news of the death warrant, I
found out I had no chance, I couldn’t
sleep. With [after taking sleeping
pills] a numb mind, I was able to sleep.
Earlier, my mind would run in circles.”

After the President rejected Lakshmi-
kant’s mercy petition, a death warrant
was issued for his execution immediate-
ly, even though he had legal remedies
remaining. As soon as he got to know
that the preparations for the hanging
had begun, he was distraught. He cried,
unable to make sense of the situation,
and was shifted to solitary confinement.
He thought of his family and poured his
feelings into his writings.

When he met his mother in the jailor’s
office, he could not stop himself from
crying. Telling his mother to cry for
the last time, he asked her to never
think of or cry for him again, even in
her dreams. He had accepted his fate.

Surprised at how he has been able to
go through all this, Lakshmikant says he
would not even curse his enemies with
the experience of death row. Even though
his execution was later stayed and his
sentence commuted to life imprisonment,
he says he remains sad all the time
because of what has been happening. He
says, “Everyone here has the same hope-
maybe 1’11 also go home.”

I was going to tell my family about the warrant.
| remembered them, thought of how my father
will take care of all of my family. | think about
how they’re managing, even now, even after the
private lawyer. | stopped eating. | was very sad
for a few days. | didn’t see the need in talking to
my family about lawyers or the case.—Sushant

Some of the cruellest aspects of the death pen-
alty and its administration lie in the law and the
legal system’s fallibility. This is not a rare phenom-
enon. Six out of the 88 prisoners had had a death
warrant issued against them. The death sentence
of four of them had been commuted at the time
of writing the Report.

Not only is there little predictability in the out-
come of the cases while prisoners wait, in some
cases, all of which were avoidable, prisoners came
very close to death. In some cases, warrants for
executions were issued while multiple judicial
remedies were still available. In a few other cas-
es, prisoners were close enough to the execution
that the preparation for the actual hanging was
underway - measurements of prisoners taken
to prepare the sand filled dummy bags, mock
executions, last meetings with families were all
done. Fortunately, they were snatched from the
jaws of illegal death. As non-participants in sit-
uations such as these, we might be optimistic
in the ultimate outcome in these cases, but for
prisoners and their families who go through these
experiences, the psychological ill-effects linger
despite the course correction. Not only are death
row prisoners subject to the unpredictability of a
correctly functioning judicial process but also a
fallible justice system, which could lead to fatal
consequences. In brief, prisoners not living un-

der the sentence of death are outside the purview of yet another
aspect of the pains of death row.
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I have not studied since my mercy petition has been rejected. |
was learning English for 2-3 weeks, then | came to know about
the rejection of my mercy plea. | feel disinterested in working now.
| used to draw from time to time, but | don't feel like doing that
anymore. For the past two weeks, | have thought of attempting
suicide.... | think of getting something from the kitchen and pouring
hot oil over me. | want to burn myself—Drupad

POWERLESSNESS:
“THEY DON'T BELIEVE US..”, “THEY DON'T HEAR US...”

| have not met my family members since my arrest. They are not
even aware that | am in prison. | have written so many letters from
jail. | pleaded with the police officers to return my mobile for five

AUl = ST WIRST 6 a1 IR 8 o1l | d g T Y
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When the President rejected my mercy
petition, all preparations began. I was
determined to face whatever was going
to happen next. I told my mother not
to cry for me. I was sitting in the
jailor’s office and I got overwhelmed. I
told her to cry one last time and then
never cry for me or think of me; not
even in her dreams. I had accepted my
fate. I was not going to stumble and I

was not going to beg for mercy.
LAKSHMIKANT

minutes. It has my son’s number. | want to tell
them that | am in prison. | told the government
lawyer. | told the judge, so many prisoners. No
one bothers to help (breaks down).—Kartikeya

There is an immense power differential between
death row prisoners and every other stakeholder
in the justice system, including other prisoners
and medical officers within prison. The power
differential is a function of multiple factors. The
socio-economic status of prisoners, who are
overwhelmingly from lower socio-economic com-
munities, the crime that they have been accused
of and the nature of punishment create a climate
where, in addition to traditional and more visible
forms of discrimination, are injustices which are
relatively more intangible. These injustices are a
regular feature of a life on death row and stem
largely from their identity as death row prisoners.
This kind of injustice, also known as epistemic

injustice, rejects persons as knowledge holders or those who have
legitimate experiences, due to bias®. It constitutes disregarding,
disbelieving and presumptively discrediting experiences of indi-
viduals, in this case death row prisoners, because of a bias which
allows others to view their experience and voice as more suspect
and liable to be disbelieved, and less legitimate and honest. The
lower socio-economic status of an overwhelming majority of death
row prisoners means that any equation they enter is already skewed

against them.
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| feel hurt. Until yesterday everyone was talking to me nicely, |
don'’t know what's happened now. Prisoners taunt us. They joke
with people who are not on death row about our hanging.—Adnan

Jail is a place that nobody pays attention to. Here there is no future.
Nobody cares when we tell our problems to the authorities.—Purab

It is not about the prison. | used to live there [previous prison] as
I live here. They sent me here after sentencing me. They sent me
in haste, they did not even let me pack my clothes. They sent me
at midnight without telling me anything. They stuffed me in a jeep
and brought me here.—Roshini

Narratives of death row prisoners are rife with instances of tes-
timonial injustice, where their accounts and needs are dismissed
because they belong to a class of persons considered by others
as lesser than. In turn, for death row prisoners, this creates suspi-
cion towards the system and a belief that they will not be believed.
This often translates into death row prisoners being aware of the
injustice but accepting it without actively opposing it. Those who
do oppose are seen as troublemakers.

When we go to the doctor, he just lifts his hand, ignoring us. Doc-
tors just see us from a distance, they don’t even touch us. If we
tell the jail authorities, they start threatening us and saying, “we
will send you to another prison, then your family would also not
be able to visit you.”—Drupad

Interviewers too were met with warnings from prison officials to
not give too much weight to accounts of death row prisoners, be-
cause they are after all death row prisoners. It becomes important
to highlight the systematic testimonial injustice that death row
prisoners are subject to, because as a result of this powerlessness,
frustration too becomes a daily emotion for death row prisoners
to grapple with. Their accounts are discredited in the court, their
lawyers do not consider it important to hear them and the prison
administration discredits their experiences or in any event dilutes
the credibility of their experience. It is no surprise, then, that in
many cases the chance to be heard and their experiences taken
at face value is disproportionately appreciated by the prisoners.
The insistence on their behalf to be introduced to lawyers who will
hear them out is not only a function of wanting better legal rep-
resentation, it is also linked to their experience of being negated
by everyone else they have encountered.
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Who will listen to my voice? You are listening to it [talking to the
interviewer] but no one else is willing. Inmates in other prisons
used to make fun of me.—Dharmaketu

The Supreme Court’s assertion (though temporally qualified) that
suffering of death row prisoners is to be assumed and not proved
restores, in one stroke, the dignity of death row prisoners. However,
while this is the kind of dignity that ought to be accorded to the
experiences of death row prisoners, it is not a dignity that is accord-
ed. As the narratives show, with the constant discrediting of their
suffering and experiences, there is a wide chasm between the two.

B SELF-INJURY AND SUICIDE

Instances of suicidal ideation and behaviour and non-suicidal

self-injury were overwhelmingly present in prisoners who were

diagnosed with depression. However, this does not explain the full
picture or shed light on why prisoners harmed

SAARU’S mental health has severely de-
teriorated because of the looming threat
of the noose. He has considered killing
himself several times in the past and
says that he will definitely go ahead
if the Supreme Court confirms his death
sentence. He thinks that once his worst
fears have turned into reality, there
is no point in prolonging his fate. His
only hope is watching others’ sentences
get commuted. He prefers life impris-
onment over the death sentence as that
remains his only chance of reuniting
with his family.

At the time of the interview, Saaru
had been in prison for over eight years
and was awaiting a decision on his ap-
peal to the Supreme Court.

themselves, whether with the purpose of dying
by suicide, or as non-suicidal self-injury.

| tried to gouge my eyes with a pen because |
don’t want to see the world. But | was stopped
by a prisoner that day, otherwise | would have
been blind today.—Suryakant

Self-harm, or non-suicidal self-injury (NSSI) has
been defined as the “direct, deliberate destruc-
tion of one’s own body tissue in the absence of
suicidal intent2. It is important to emphasise that
NSSI is not necessarily related to a psychiatric
disorder. Individuals without any psychiatric dis-
orders also engage in NSSI2. However, a history
of self-harming behaviour is a predictor for future
suicide attempts®. Thoughts and behaviours of
self-harm are an unhelpful coping mechanism
adopted by individuals to relieve psychological

pain®. The physical pain of the injury acts as an outlet to relieve
the unseen and unarticulated pain. Physical hurt is pain that can
be seen and reduced, unlike mental and emotional pain, which
defies articulation and is, therefore, made sense of to a much lesser
degree. Self-harm is a physical response to a purely psychological
and emotional condition. Linked to self-blame, self-disgust, nega-
tive views about the self and a lack of self-forgiveness, among other
negative emotions, NSSI behaviour is also often self-punishing®.
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Dismissing self-harming behaviour in death row prisoners or pun-
ishing it, is to disregard the psychological state which may lead
them to engage in self-harming behaviour; whether as self-pun-
ishment or to offset pain.

When I was in the previous jail, | injured my head when | was feeling
low. I used to bang my head and because of that they had put
me in the high-risk ward. | was alone when | was shifted there. |
felt very odd there. | was not feeling connected. There were no
facilities for playing sports. We couldn’t even roam around. The
lock up also used to happen very early. | did it [hurt myself] the
second time because | was put with high-risk prisoners and that
made me tense.—Subodh

If NSSI is an expression of pain and a highly negative self-image,
suicidal ideation is largely understood as an outcome of how a
person views themselves in relation to others. It is the result of two
types of interpersonal relationships — perceived burdensomeness
and thwarted belongingness, separately and, more severely, togeth-
er. Suicidal behaviour is an expression of such negative perceptions
along with both a willingness to die and the capability to do it

I am too ashamed; | can’t bring myself to talk to my sister. | feel guilty
that | am a burden on my family. | tried to kill myself in prison but a
prison official cut the rope with which | was planning to take my life.
| feel ashamed when | talk to my parents and so | don'’t feel like
talking to them. | talk a bit with my mother. | feel guilty from within.
| requested officials to let me stay alone. | don’t want to depend
on anyone for living. If we live together, then misunderstanding
arises and we also get dependent on each other.—Archan Sharma

Perceived burdensomeness, in a nutshell, is the feeling that a
person is a burden on their families and friends - that they are
better off dead than alive. Thwarted belongingness relates more
to the social exclusion and alienation from those around - a feel-
ing of being intensely lonely. Not all who ideate go on to act on
it. The capability to make an attempt often arises due to fearless
endurance of pain brought about through exposure to painful and
provocative events®. The painful event and experience, of course,
need not be limited to physical pain or injury. Psychological pain is
equally relevant. As mentioned before, psychological pain affects
the self-worth of an individual. It hits at the “very core of their
human condition and threatens life, which cannot be accepted in

its present condition™,
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| feel | am responsible for all the problems at home. | feel very sad
for all the problems that happened at home. | feel sad for being
a bad son in such a good family, it is a mistake that | was born in
that family. Because of my behaviour | have given injustice to my
family. | made them lose their family honour and respect.—Divyesh

The pains of death row, the psychological distress of living with the
death sentence, the constant attack on their identity as individuals,
feeling that their families are better off without them, presents a
dark picture of a life on death row. A life of pain, frustration and
agony, that we very well might not even care about. The wait for
death is filled with a hopelessness about the present and the future,
with no way out. With the uncertainty of death looming, they can
neither live nor can they die.
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They may
yet be Human

When and if we think of death row prisoners, we think of them as
the worst of our society. Their humanness is taken away to such
an extent that we not only do not care about any harm that may
or has come to the person (or their family), but we may even want
harm to be inflicted on them.

As this Report shows, death row prisoners are no strangers to
harm. There is a multiplicity of harms that death row prisoners have
been through—the chronic abuse, neglect, trauma, serious mental
health concerns, structural and social violence and barriers that
they have faced, very often, every step of the way. The psycho-
logical repercussions of death row are an added harm. The lives of
death row prisoners beyond or before the crime remains hidden,
but when looked into, it reveals a web of adverse experiences that
they could not get out of.

The collective conscience of our society is often invoked when
imposing the death sentence, but our social conscience must be
alive to different forms of injustices. That they deserve the death
penalty necessitates an inquiry into who they are. Disregarding
their lives prior to or after the incident vacuums them in with nei-
ther context nor history. We, then, do not really know who we have
condemned to death.

He liked exercising and the second thing that he liked was serving
people. He cannot see anyone sad. | mean my whole family is like
that (laughs). If someone is shivering in the cold, then they will
remove their sweater and give it to the person. One day Akul saw
someone shivering. He had nothing to cover himself with. Akul gave
his sweater and his cap; he gave everything. And then he comes
here and says that | have got a cold. | asked him what happened,
I had given you warm clothes and everything. He said there was a
man dying in the cold, | gave him everything.— Akul Soni’'s mother

I don’t know whether he is like a hero, but he had a lot of friends.
Life was really helpless. There was no joy in our life at that time,
he had to take care of his mother. Parth took all the responsibility
for his sister’s marriage. Whatever the problem, Parth would be
there, even if it was a hospital case. He was liked by everyone, he
was helpful to all.—Parth’s wife

Listening to the families of prisoners, it is impossible to not consider
death row prisoners as people who have, contrary to the narratives
spun around them, been kind and loving.

As a later chapter shows, those we consider the worst—those
we are told are the worst—are often misjudged, not only in terms of
how much they deserve but whether they should be the recipient
of our outrage at all. And as both this and a later chapter show,
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our legal system is fallible and prone to mistakes. That should give
us some pause.

The demonisation of death row prisoners is so deeply en-
trenched that it is mildly surprising when they speak, think, feel,
and have memories and families, like us. It is in knowing their stories,
their moments of regret and pride, their hurt and disappointments
that we humanise them, and in the process, we humanise ourselves.

TS STt 3R BIET bl 3mrefate ) A A, Wl 378 J AT IR 98 Pl 3e I
IGATI [My blessings to your husband and your child. God bless you....
Be successful at your farming and keep my daughter safe and
well.]

My father used to write to me earlier. | have been go-
ing to meet my father twice a year for the past 14-15 years.
When | meet him, he caresses my head and tells me he wor-
ries about me. He told me he gets worried if | don’t call him
regularly. | don’t have anyone but him. | am like an orphan.
—Rivan’s daughter



At least whoever is alive should be given a chance for refor
mation. Since you are an educated person you can very well
understand this.... It'’s shocking to know that even highly edu
cated people are unable to grasp this concept.—Vasav’s father



The Death Penalty India Report lay bare the adverse emotional
as well as socio-economic consequences that families of death
row prisoners face, not just as a result of the punishment but
from much earlier on in their exposure to the criminal justice
process. However, there is currently no moral, legal or social
framework in India which considers and responds to the unique
experience of families of prisoners sentenced to death—a com
munity which, as one family member put it, “dies everyday™.

This chapter puts a lens to the narratives of families of death
row prisoners to develop a framework within which their expe
riences can be understood and responded to. These narratives
were gathered during field interviews with the families. While the
main purpose of interviewing families was to understand the life
history and mental health history of the prisoner, an important
aspect was to continue giving voice to the families as legitimate
stakeholders in the criminal justice system.

There are multiple sites from where families, already exposed
to structural vulnerabilities, are either passively or actively ex
cluded. Whether it is the justice system or community spaces,
families of death row prisoners are considered irrelevant stake
holders. All of these add to the process which ultimately pushes
families to the fringes of their community and society. This not
only has social consequences of, for instance, ostracization, but
also financial consequences through lost wages and debts, and
emotional consequences of dealing with their situation as well as
the ever-looming possibility of the execution of a loved family
member. Seemingly distinct, these consequences are deeply
entwined. The stripping away of all these support systems leave
families naked to the forces of the trauma of having to interact
with an apathetic criminal justice system, a hostile society and
the precarious fate of a loved one.

The criminal justice system is neither equipped nor meant to
be equipped to accommodate and consider families of death
row prisoners. Though the death penalty framework considers
the circumstances of the accused in the form of mitigating cir
cumstances, the debilitating impact of the death sentence on
families is mostly outside the realm of this or any legal framework.

With this in mind, the chapter presents the experience of
families in the criminal justice system within a framework of
vulnerability, the process of being pushed to the margins and
the emotional and psychological repercussions of marginali
sation in this context. The chapter also proposes a theoretical
framework to grasp the nature of loss and the ensuing grief that
families experience.
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The Criminal
Justice System
and Exacerbated
Vulnerabilities
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“Justice might be blind; the Magistrate isn’t.”—Girindra

Families of death row prisoners lack the ability to materially equip
themselves with the resources to adapt to the harsh realities of the
justice system and the intensity of the consequences leaves the
families relatively unprotected in their struggle. Like their vulnera-

VASAV’S family was constantly exploited
by different stakeholders in the crim-
inal justice system. They were falsely
assured by the lawyer overseeing his
case that Vasav’s death sentence had
been commuted. The lawyer was proactive
only until the family paid for the legal
services and turned unresponsive imme-
diately after receiving these payments.
The complicated court documents and le-
gal processes left the family unarmed
against the criminal justice system.
The lawyers and police officers manipu-
lated them into signing blank sheets of
paper and selling all their property.
A police officer demanded a hefty sum
from the family in exchange for sparing
Vasav from the violence they intended
for him. The family needed time to col-
lect the money and even then they could
not be sure of the policeman’s promises.
They stopped meeting Vasav entirely.

bility to hazards like natural disasters, socio-eco-
nomically backward communities are vulnerable
to the harshest face of the criminal justice system
and have little to protect them from its debilitat-
ing effects. They are essentially trapped in a ‘risk
zone’ and, when exposed, their vulnerabilities are
exacerbated in surviving the risk.

Similar is the case with families of death row
prisoners. An overwhelming majority of death
row prisoners and their families are socio-eco-
nomically vulnerable and exposure to the criminal
justice system plays out in largely similar patterns
of exploitation and harassment across families.
The adverse experiences of the family in the af-
termath of the incident and the penalty signal a
characteristic feature of vulnerability - a reduced
and often lack of bargaining power, rendering
them powerless against the system and society.

In the context of poverty, powerlessness en-
compasses dimensions of security, health, social
relations and capabilities?. Lacking the capacity,
social capital and resources, an overwhelming
majority of families are excluded from a previously
unknown reality which has now become integral

to their lives. They are excluded from the justice process at various
levels—through non-consideration in any aspect of the judicial
process, lack of communication with and exploitation by the law-
yer, or the absence of redress when they are subject to violence
and harassment by the police. It is the lack of space to assert and
demand their rights, and protest against such treatment and exclu-
sion that is a telling sign of the extremely skewed power equation
between families and the justice system. As a consequence, an
overwhelming majority of families feel alienated from and resent
the justice system and view it as untrustworthy.

These experiences of the families at every stage of the justice
process are a function of their vulnerabilities. The criminal justice
system further depletes the material, physical, psychological and
emotional resources of the family, perpetuating and intensifying
their vulnerability.
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While the vulnerabilities of death row families are heightened
during their interaction with the criminal justice system, the nature
of these vulnerabilities differ, not only between different groups
but also within members of the same family. Members belonging to

FAISAL wasn’t there when the police went
to his house. They instead arrested his
family to force him into giving himself
up. The family was unaware that this
was not regular procedure. Faisal’s aunt
was beaten up at the police station as
the family watched helplessly.

The effects of this experience have
lingered. Faisal’s uncle hides every
time he sees a police officer. Even the
thought of one causes him to panic.
These episodes started after he was
taken in by the police, and now he
constantly mutters to himself, saying,
“the police are coming, Faisal will be
hanged”. This incident has affected his
entire life, making it impossible for
him to work at his paan shop. The neigh-
bourhood children mockingly mimic his
almost compulsive murmuring.

socially excluded communities face compounded
social exclusion, for instance, due to their caste or
religion as well as their association with a death
row prisoner. Vulnerable groups within families,
such as older people, women and children face
particular barriers and consequences of the
death sentence that they have to overcome.

“Those in Aisha’s [Wasiq's wife] class used to ask
where her husband was employed. She tells them
that he is in the Gulf. For everyone, she is a Gulf
man’s wife.”—Wasiq'’s Uncle

B CHILDREN OF DEATH ROW
PRISONERS—SPECIAL AND
DIFFERING VULNERABILITIES

“They (the victim’s family) passed comments
on us too. They said that they wanted a child
for a child... so in order to avoid these kinds
of situations, we do not go near the old house.”
—Dharmaketu’s son

The sudden loss of a parent, deterioration of material conditions,
and the stigma of being associated with a person condemned by
society impact a child in ways different from the experiences of
other family members. The complexity of their experience and its
consequences have been well documented internationally?, but
there has been little focus on children of death row prisoners as
a uniquely vulnerable population in India. The stark consequences
of the death penalty and the stigma associated with it make for
qualitatively different experiences, particularly for older children
who are more aware of the reality of their parent living under the
sentence of death.

Minor children of death row prisoners were not interviewed for
this study. The circumstances mentioned are a reflection of the
information provided by family members under whose care they
lived at the time. Most of the children of death row prisoners who
were interviewed for the study were minors at the time their parents
were arrested and sentenced, but not at the time of the interviews.

CHAPTER VIII
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Though similarly debilitating, there is a difference between the
experiences of younger and slightly older children who are in a
position to understand the implications of their parent’s death
sentence. Where younger children are often lied to about their

FAISAL’S three children have been con-
vinced that their father works at a
plant. The family goes through great
lengths to create an alternate reality
for the children to protect them from
the truth. Prison officials participate
as well. They tell the children, “this
is a plant, your father works here, he
is on duty, he is working upstairs. We
will go and call him and then you can
meet him.” Even when the children are
taunted by someone, they are immediately
told that the comment was made in jest
and that having seen where Faisal lives
and works, there was no reason to think
otherwise.

parent’s whereabouts to protect them from this
harsh reality and prevent disruptions in their ed-
ucation, in relatively older children, the snatching
of the parent by the death penalty results in the
disappearance of the “child”.

The absence of a parent also exposes some
to exploitation against which they have little pro-
tection. This is not to say, however, that the im-
pact on one group is worse than the other, but
to emphasise that given that there are different
contexts, any responses that may be formulated
would need to be tailored to the differing needs.

This new identity imposed on children often
results in hostility at school, as a result of which,
several children are either moved to another
school or are forced to quit education. Having
to make up for the loss of financial support, older

children, on the other hand, face adulthood un-
expectedly. This ‘adultification” happens while they have to deal
with the emotional and psychological consequences of a parent
on death row. Generally, young adults approach new opportunities
in anticipation of devising their own future—but children of death
row prisoners have it mapped out by limitations over which they
have no control, and resort to settling for opportunities limited by
their current capacities.

The label of a death row child being sewn onto their identi-
ties, educational and employment opportunities are restricted for
them which further deepens their socio-economic vulnerability.
Additionally, the stigma becomes a barrier for them to enter into
social relationships, like marriages or friendships, that can provide
external support structures. This parallel yet hidden life results in
long-term adverse emotional and psychological consequences for
the children, who have to, from a young age, build and maintain
an alternate reality.

The effect of the death sentence is limited neither to one per-
son nor even to one generation. It has an intergenerational impact
and restricts the present prospects of upward social mobility and
forecloses future opportunities for rebuilding the capacity, security
and social capital of death row families.
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From Vulnerability to
Marginalisation—The
Role of Labelling and
Stigma

There is yet another fallout of being associated with a person
accused of, what are universally condemned as, heinous crimes.
The legal system might presume an accused innocent until proven
guilty, but the immediate social reaction to a criminal act, especially
murder or sexual offences, is one of presumption of guilt rather
than innocence. This reaction is not necessarily a function of the

When DHARMAKETU was arrested, his fami-
ly was attacked by a mob in retaliation.
His cousin narrates, “people tried to
pour petrol on us and set us on fire...
they doused us with petrol. My parents
were aged and so they could not fight
back. We were saved only because we
were not home at the time. A younger
person caught in that incident would
not have been spared by the mob”. They
were forced to move houses.

Hiding identities has become a way
for them to live their lives for over
20 years. Dharmaketu’s cousin, Rishi,
created a new identity, guarding against
any new friends learning about his past.
He lives with the chronic fear of being
exposed which has a chilling effect on
the family’s job opportunities and so-
cialisation, and also puts their lives
at stake. “Nobody knows the truth in
this colony because if they did, then
I would not get any work whatsoever.”

Still, every time he hears of other
cases like Dharmaketu’s, and sees the
clamour for the death penalty around
them, he is reminded of what happened
to him.

death penalty but starts manifesting as soon as
a crime is committed and the accused is arrested.
While the accused faces horrors of a different
kind, families are left behind to face the wrath
and collective condemnation of their immediate
community and society.

The lens of ‘guilt by association’ through which
society views death row families often manifests
in their houses being razed, threats, physical as-
sault and quiet alienation. It forces the identity of
a ‘death row family’ on them. This labelling leads
to the creation of a stigmatized population with
imagined attributes owing to their relation with
the accused who has also been assigned charac-
teristics based on speculation and stereotyping
of what a ‘criminal’ should look like.

The stigmatisation is also bolstered by the me-
dia’s demonisation of death row prisoners. Me-
dia plays a role in influencing our idea of justice?
and these portrayals paint a grotesque picture of
the accused not just as reportage but reinforced
as mass entertainment to be believed and con-
sumed. Profiting off a certain kind of portrayal
of crime and the criminal, the media constructs
fixed narratives, through which the incident and
those involved are now perceived. This is not only
an intrusion into the lives of the families, but they
are also forced to relive the entire experience as
it is recreated on television. As a result, several
families perceive the media as influencing the

outcome of the case, holding them responsible for snatching ex-
isting community support.
The othering and stigma become the vehicles through which

death row families are marginalised—a state of existence charac-
terised as a form of acute and persistent disadvantage, rooted in
underlying social inequalities or involuntary exclusion from society®
Death row families are unable to afford an ordinary life; mental
wellness is then a far-fetched goal. Their identity reduced to the
incident and the punishment, they become receptacles for the
community’s anger, and their existence is viewed as a continuing



224

threat. The perception of the justice system as infallible also lends
legitimacy to the stigma and marginalisation as being ‘deserved’.

As a result, a large majority of death row families are left without
community and financial support, rendering them ill-equipped

VEDYAANT’S family does not watch the
news on TV anymore. When his death sen-
tence was pronounced and telecast, his
eldest son cried out, and the fami-
ly stopped watching television fear-
ing that they would also air the video
of his execution. Vedyaant’s mother
refused to speak with the media, but
some local newspapers, nonetheless,
published false information about the
family, leading to further harassment.
They did not leave their house for 5-6
months, and the children stayed home
from school for a couple of months as
well. They eventually changed schools.
At the time of the interview, a fic-
tionalised version of the case was being
shown on a local TV channel. This has
refreshed the case, both in their mem-
ories, and in that of the public.

to deal with the emotional and psychological
consequences of their new identity and reality.
Simultaneously, death row families grapple with
the reality that, though alive, a loved one has
been taken away from them with the threat of
state imposed death.

CHAPTER VIII
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The Unique Loss of
Death Row Families

| don't tell people | have parents, because then | have to explain
where they are, what they are doing.—Akira’s Daughter

Because of the stigma, marginalisation and the atypical nature of
the loss, death row families are unable to publicly express their
grief and mourn their loss. Marginalisation ensures the removal of
support structures that could potentially enable death row families
to grieve and cope with their unique situation. The experience that
death row families have with the criminal justice system results in the
depletion of their material, emotional and internal resources, which
in turn limits their ability to deal with the ever present but fluctuating
threat of loss of another family member. Further, that it is a death
deliberately imposed by the state and not a natural or accidental
death compounds the trauma of the families. The impending yet
uncertain nature of the death penalty does not allow the loss of
death row families to be “resolved”.

The pain of seeing your son die like this is far worse than seeing
him dying due to an illness. Killing one individual is not going
to bring back the dead, he is being killed without any purpose.
—Bunty’s father

This kind of loss, also referred to as “ambiguous loss” is character-
ised by the feeling of a loss suffered but one which is not clearly
identifiable due to its indeterminate and uncertain nature®. Due to
the absence of actual loss and anxieties associated with the pecu-
liarities of the judicial process, death row families live with stressful
fluctuations in their expectations’ of hope and helplessness.

When a man is dead, one can easily grieve for a few days and
overcome the incident, but how is one to process the loss of a
man in prison for 25 years?—Aslam’s son

This complication in the grieving process leaves families with acute
and unresolved grief®, which cannot be publicly acknowledged.
This understanding of grief, also known as “disenfranchised grief”
is a result of societal acceptance of norms about how, when, and
for whom people should grieve®Where the loss is not validated by
social norms, grief goes unrecognised as the form of death is itself
considered disenfranchising. The shame and embarrassment pre-
vent families from seeking the support required to buffer the grief.
This, in turn, blocks coping and freezes their grieving process™.
The only support available to families is the little they derive from
each other and the prisoner. The few avenues through which they
can have continued interaction and maintain an emotional bond
with the prisoner are facilitated by the state but are riddled with
barriers which prevent any meaningful interaction.
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Coping with Loss

He (referring to Dharmaketu) left when | was 5 years old, how can
I accept him? | have told everyone that Papa is dead, and now if
he comes back suddenly... it is not a Hindi movie where a dead
person is resurrected...

My mother lives like a widow despite her husband be-
ing alive. She has stopped wearing sindoor and mangal-
sutra. She tells us that we have to do everything ourselves.
So I dig a well every day and | draw water from it every day.
—Dharmaketu’s son

For death row families, public grieving as a form of coping becomes
nearly impossible because of implicit and explicit societal disap-
proval. Having to uproot themselves and create new lives elsewhere,

RUDRA’S family undergoes great personal
and monetary expenses to meet him in
the Central Prison. They must hire a
car which takes a whole night and then
take a tempo to the prison the following
morning. Their journey back includes a
bus ride and train travel, making the
process of mulagaat cumbersome for the
family. This whole excursion costs them
around Rs. 2000. The cost for food and
drinks is additional. The travel is so
tedious for the family that they can ei-
ther meet the prisoner or continue with
the rest of their lives. As a result,
visits are by selected family members
and extremely few. Even after such an
expensive undertaking, the family is
given only thirty minutes to meet Rudra.
They are not allowed to meet him prop-
erly and hug him. They talk through a
glass window through a phone.

conceal their identity and relationship with the
prisoner and curtail social interaction, families
are stripped of social support, which acts as an
essential support during grieving. In some cases,
coping abilities are further compromised due to
a breakdown in relations within the family and
often complete rejection by the extended family.

Despite these odds, an overwhelming majority
of families marshalled on, determined to provide
support to and derive support from the prison-
ers, regardless of whether they believed in the
prisoner’s innocence.

Having said that, some families did abandon
the prisoner or reduce their interaction with them,
because of the crime that the prisoner had been
accused of.

In some other cases, to protect themselves
from the trauma of the meeting, families preferred
not to go for mulagaats, and sometimes prison-
ers themselves encouraged family members to
not come for what are very infrequent and short
meetings.

Formally there are three means for the family

to contact the prisoner—through mulagaats, over the telephone,
and letters. However, due to structural and institutional barriers,
none of them prove to be adequate means of support. The inability
to write letters due to poor education, the problems in contacting
through phone due to poor connectivity, prison restrictions on
time and the financial implications coupled with the dissatisfaction
of a very brief mulagaat after elongated anticipation, make these
avenues ineffective.

In addition to belonging to socio-economically vulnerable
communities, most families live in rural areas, far away from the
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Central prisons where death row prisoners are lodged. As a result,
though mulagaats are the main avenue accessed by the families,
they are expensive, time-consuming and literally impossible for
some families.

Nonetheless, and however infrequently, most families did go
for mulagaats. For some, a sense of familial obligation was the
driving force, for others the motivation lay in a want to support
and connect with the prisoner. In many cases, especially when it
was a son or a daughter who was on death row, parents would
treat them with the same care and worry as if they were children
again, providing them with food, clothing and any other material
support which could provide any semblance of comfort to their
child. It helps maintain the emotional bond between the family and
the prisoner. The need to meet the prisoner often trumps financial
losses, only for the families to face deeply entrenched institutional
prejudice and barriers in meeting the prisoner.

What does a poor man have to give? Whatever we have, we take
for him. The jail doesn't allow us to take home-cooked meals for
him.... There is a glass separation when we meet him. The jail
officials don'’t let us touch him.—Datta’s mother

The brief meetings in a room overrun by other prisoners and their
families comes after hours of waiting, accompanied, at times, by hu-
miliation. The limited meeting time is often further reduced waiting
for the prisoner to come to the mulaqaat area. Barriers like glass,
wire meshes and a no-contact policy only add to these already
grim meeting conditions. For some families, mulagaats provide
an opportunity to briefly share their respective lives, many others
are hesitant to share their problems with each other to protect
the other. Though done with the purpose of showing support,
the reluctance to share also closes an avenue for the families to
express their struggles.

They don’t make him work; he was saying there are 14 people in a
room. He says that if it is cold, they don't give him anything to wrap
around him and keep warm. Everything is sold inside, oil, soap, mix-
ture, biscuit, whatever is not there, we give it to him.—Lucky’s family

The obstacles associated with mulagaat not only chip away at the
only potentially effective coping mechanism available to families,
but also magnify the loss related to the trauma of the penalty, at
times leading family members to engage in maladaptive coping
mechanisms.
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When we go and meet, he is concerned about us. When | tell him
about my problems, he says he is helpless. He is more hesitant
about sharing his problems. | am more open about my problems.
The expenses of the family have increased now. All the respon-
sibility is on me. Lambodar keeps telling me not to take tension
and tells me to share my worries. But | do not share my problems
with him anymore.—Lambodar’s wife

VIGNESH’S wife was left devastated by
the arrest of her husband. She was aban-
doned by her brother-in-law who was in
the police force, and found herself cry-
ing at the steps of the police station.
She was then arrested when she enquired
about her husband’s injuries in prison.
During this time, a policeman helped get
her children into government schools,
and into boarding. She was released
after 12 years. She now works as a do-
mestic help and supports her children
through higher education.

There are some instances of ad hoc support pro-
vided to death row families, but it is more out of
the kindness of a stranger than at a systemic pol-
icy level. Families are certainly collateral damage,
but they are not collateral consideration within
the law.

CHAPTER VIII

JAMEELA (Asad’s wife) continues to main-
tain strong relations with him. She is
convinced of his innocence even if the
rest of the world disagrees. Her sis-
ter and other relatives rebuke her for
still maintaining a relationship with
him. Despite this, she believes that
by virtue of being married to him, she
must remain by his side through this
ordeal. Her consistent support for Asad
has raised police suspicions 1leading
her to be harassed several times. All
the money she'd get, she would spend
on Asad. She said, “I used to depos-
it trousers, undergarments, clothes et
cetera and some other clothes. He has
this habit of distributing clothes, so
I kept bringing them.” She continues to
fight against all financial and societal
hindrances to make a life for herself
and Asad.
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“Will you get lost from here or not?”
—-Trial court judge in Bunty’s case

Even before his imprisonment, Bunty’s
family lived in extremely impoverished
circumstances. After the incident,
their relatives, friends and neighbours
abandoned them and this lack of support
worsened their socio-economic condition.

Bunty’s family said that when Bunty
was first taken by the police, they man-
aged to secure bail for him through
a lawyer. This was followed by daily
visits to the courtroom for two months,
after which he was taken to jail. “The
judge gave us an ultimatum; either pay
Rs. 1.5 lakh, or Bunty stays in jail”.
After they expressed their helplessness
and inability to pay, he threw them out
of court. Bunty was sentenced to death
by the same judge.
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URVI and Roshini’s eldest daughter had
quit school owing to incessant teasing
about the case and the caustic envi-
ronment created by other students and
teachers. Due to such behaviour Roshi-
ni’s sister used to go out of her way
to ensure that the children did not fall
victim to taunts. She was constantly
around the children and refused to get
married in order to protect them. Even
when she took the children to her un-
cle’s wedding, she allowed them to at-
tend only the last day of the pheras and
even then she was always around them,
forbidding anyone from speaking to them.

VASAV’S son faced several hardships at
the hands of his relatives. Vasav’s
mother-in-law told him that his father
had died due to excessive drinking and
repeatedly abused him for being Vasav’s
son. He was not sent to school by his
maternal grandparents. Soon after, they
refused to raise him and told Vasav’'s
father to take him away.

RAMANAND’S wife refuses to meet her
husband in prison. She says that she
does not wish to meet him considering
what he has done. If it was a mistake
he had made for her or their children,
that would have been acceptable to her.
Despite this, she does not believe that
Ramanand could do such a thing. She,
however, feels compelled to trust the
criminal justice processes.

CHAPTER VIII

MAYANK Chuhra’s family was told to
leave the locality where they lived
and go back to their village. His house
was destroyed and his children received
several death threats as a result of
which they ultimately moved. His wife
reported, “We had heard someone say
that they have a daughter and we will
kill her.”

Mayank’s daughters seldom go out,
which interferes with their education.
Even when they go to the market, his
son accompanies them, afraid that they
may be harmed. “When we go to the mar-
ket with her, and she has seen this
once or twice, some man will stand up
threateningly, as if he will come and
catch hold of her. He does that and we
feel scared.”
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SURAJ Kumar, Nirmal’s son, was 13 years
old when his father was arrested. He
remembers the abject helplessness he
felt when he accompanied his uncle to
the prison. As the case went to court,
intense social stigma forced him to
withdraw from school for almost a month,
as he stayed home and took care of his
mother. While listening to him, it 1is
easy to forget that he is barely an
adult. He understands his father’s po-
sition, and how much to disclose it
to other people. Even as he sees his
friends in college figuring out the world
around them, his plans for the future
are restricted to his village, and his
family. After school, he started work
at a gas agency, and soon became the
primary earner in the family. Along with
this, he joined a private college where
he sits for exams. He speaks reluctant-
ly of his earlier plans to become an
engineer in the city; now he wants to
work closer to his family. He chokes
up at some points in the interview, but
believes it was his responsibility to
“step up” and look after his family.
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If life is too tough here, when you leave the physical body,
God will make a place for you in eternity. | believe that. Here,
average life expectancy is about 75 years. Here in this world,
your wife may not come to meet you, your son may leave you.
But the eternity promised by God is true.

— Padmanabhan (Commuted to life imprisonment without re
mission for 25 years)



The previous chapters in this Report provided a glimpse into the
lives of death row prisoners, the daily trauma of living with the
death sentence, and its mental health repercussions in terms
of psychiatric ilinesses as well as the pains of death row. The
findings presented in this last chapter of the Report must be
seen in this context.

The two generally accepted justifications for the death pen
alty, from a policy and a philosophical lens, are retribution (just
deserts and individual deservedness) and deterrence (deterring
others and the accused from committing the death eligible
crime). As important as these considerations and the ensuing
debates are, examining the death penalty and its consequence
on the individual are equally important from both, policy and
ethical, perspectives. The former perspectives are geared to
wards and are primarily invoked in justifying the death penalty
assuming that the system is mostly, if not always, accurate. The
latter arises more from the empirical reality that the system is
largely inaccurate.

The limited aim of the chapter is to present the findings on
acquittals and commutations, related geographical, legal, and
temporal aspects and lastly, the distribution of psychiatric con
cerns—including those which predate the offence. The chapter
does not answer how the system should respond to these re
alities, it only alerts the reader to an important and often over
looked reality of the Indian death penalty regime.

CHAPTER IX
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Findings

The Death Penalty India Report brought to light the fact that very
few prisoners sentenced to death by trial courts see their sen-
tence confirmed by the appellate courts. On an analysis of cases
from 2000-2015, it found that only 4.9% of death sentences were
confirmed by the Supreme Court!. The 88 death row prisoners
interviewed for this study faced a similar judicial fate.

When categorising prisoners as acquitted or those whose sen-
tence was commuted, there were a few prisoners who had been
sentenced to death in multiple cases. In some of these cases, they
were acquitted and in the remaining, the sentence was commuted.
In such cases, their status has been categorised as that of a prison-
er whose sentence was commuted, since they continue to remain
in prison, even if off death row. In the case of two prisoners who
had multiple cases against them, the High Court, while acquitting
them in all other cases, sent one case back to the trial court for a
retrial. One other case was remanded to the trial court for a retrial.
All three have been considered as having been acquitted, because
effectively they are undertrial prisoners now.

While there was no change in the status of prisoners interviewed
in Delhi, except the one prisoner who was recently executed, all
the other states saw some flux among the death row population
interviewed in terms of acquittals and commutations.

At the time of writing, only 35 prisoners out of the 88 were still
on death row. 52 prisoners were either acquitted (19) (Graph 91) or
had their sentence commuted to various terms of life imprisonment
(33) (Graph 9.2). One death row prisoner in Tihar Central Prison,
Delhi was executed on 20.03.2020.
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From the manner in which the murder has been committed and
the subsequent cutting of a deceased human body into pieces,
it is found that the act of the accused persons is heinous, and
if the accused persons are sentenced to death in such a matter,
then the society will also accept the punishment, and in such
matters, it is the demand of the society that the accused per-
sons be sentenced to death; such accused persons who were
cutting a human body into pieces without any fear, are a curse
not only to themselves, but also to their families as well as the
society; and there are provisions for maximum sentence for
murder, and if they are not punished by the maximum sentence,
then there will be no justification so as to keep the provision of
death sentence for cases pertaining to murder.
State of Madhya Pradesh v. Shaikh Aamin & Ors,
Shajapur District Court, decided on 10.06.2016.
All accused persons were acquitted by the judgment of the
High Court of Madhya Pradesh (Indore bench), in State of
Madhya Pradesh v. Aamin & Ors in Criminal Reference No. 3
of 2016, decided on 28.07.2017

The Trial Court was at a tangent in misreading the evidence on
record. It failed to consider the evidence of the prosecution
which is insufficient to prove the guilt of the accused. When
there are various loopholes in the case of the prosecution, the
conviction of the accused therefore is incorrect. It is not based
on evidence. Such being the case and on re-appreciating the
entire evidence, we are of the view that the trial court commit-
ted an error in sentencing the accused to death. When there is
no evidence even to prove the case of the prosecution against
the accused, the question of awarding a death sentence would
not arise... we are of the view that based on the evidence and
material on record, the accused cannot be held guilty even for
a lesser offence.
The Registrar General, High Court of
Karnataka v Doddahnuma,
Venkatesh@Chandra, Munikrishna@Krishna,
Nalla Thimma@ Thimma,
Lakshmamma@Lakshmi, Krishnadu@Krishna@Chandra
(Karnataka High Court, Dt. 09.08.2017)
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In the present case, the following are the mitigating factors/

circumstances:

i. That the offence was committed under the influence of ex-
treme mental or emotional disturbance. The accused was
emotionally disturbed due to the elopement of his wife with
the uncle of the deceased and that his children were suffering
in absence of their mother with them....

ii. There are no criminal antecedents.

iii. At the time of commission of the offence the accused was 28
years of age and his conduct in prison is reported to be good.

iv. That he belongs to a poor family and is the only son of his
parents, and

v. That he has got an old aged mother who is taking care of two
daughters of the accused, out of which one is married now.

The mitigating circumstances as observed by this Court in the

case of Bachan Singh and the mitigating circumstances in the

present case, if are considered cumulatively and more partic-
ularly, that the accused was under the extreme mental distur-
bance because of the reasons stated hereinabove, we are of the
opinion that, in the peculiar facts and circumstances of the case,
the death penalty is not warranted and the same be converted
to life imprisonment.
Manoj Suryavanshi v State of Chhattisgarh,
(2020) 4 SCC 451
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GRAPH 9.3

H DISTRIBUTION ON THE BASIS OF OFFENCE

Of the 19 prisoners who were acquitted, 12 were charged with
murder simpliciter, six with dacoity with murder and one had been
sentenced to death for murder involving sexual offence.

With respect to the 33 prisoners whose sentence was commut-
ed, the highest number of commutations was seen for prisoners
charged with murder involving sexual offence (12). Eight of these
prisoners were from Madhya Pradesh. 10 of the 33 prisoners who
had their sentence commuted were charged with murder simplic-
iter. (Graph 9.3)

It is required to be noted that the accused was not a previous
convict or a professional killer. At the time of commission of of-
fence, he was 19 years of age. His jail conduct was also reported
to be good. Considering the aforesaid mitigating circumstances...
we think that it will be in the interest of justice to commute the
death sentence to life imprisonment.
Vijay Raikwar v State of MP,
(2019) 4 SCC 210

DISTRIBUTION OF OFFENCES AMONG
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The highest number of acquittals (12) was seen for prisoners ac-
cused of murder simpliciter—10 were acquitted at the High Court
stage while two prisoners were acquitted at the criminal appeal
stage at the Supreme Court. In total, of the 33 prisoners charged
with murder, 21 prisoners had either been acquitted or had their
death sentences commuted to various terms of life imprisonment.

MURDER SIMPLICITER

HIGH COURT ACQUITTAL
10

ON DEATH ROW
12

HIGH COURT COMMUTATION
4

SUPREME COURT COMMUTATION
3

SUPREME COURT ACQUITTAL
2

SUPREME COURT COMMUTATION
(REVIEW PETITION)
2
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Most sentence commutations of prisoners charged with murder
involving sexual offence were at the High Court stage (5), followed
by the Supreme Court stage (6). Of the 26 prisoners sentenced
to death for murder involving sexual offence, only 12 remained on
death row. One was executed in March 2020.

Of the 13 prisoners who had been charged with dacoity and
murder, only one remained on death row. Three prisoners were
acquitted at the High Court stage and three by the Supreme
Court. Five prisoners were commuted at the appellate stage, while
one prisoner was commuted at the post-mercy writ stage by the
High Court.
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GRAPH 9.5
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GRAPH 9.7
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The death sentences of five out of the 11 prisoners charged with
kidnapping with murder were commuted to various terms of life
imprisonment at the High Court (4) and Supreme Court (1) stages.

All the prisoners charged with terror offences remained on
death row.

B STATE-WISE DISTRIBUTION OF ACQUITTALS
AND COMMUTATIONS

The largest number of acquittals was from Karnataka (12). Of the
33 commutations, Madhya Pradesh accounted for the largest pro-
portion of prisoners whose sentence was commuted, at over 36%.
(Graph 9.9)

Even though the charges were framed and the consequential
points for determination were also framed, the trial court has
not answered all the points for determination. This would clearly
indicate an absolute lack of application of mind by the trial
court. Even after framing the points for consideration, the trial
court has not taken care to ensure that all the points have been
answered. In view of the non-application of mind by the trial
court, the judgment cannot be sustained.... For the aforesaid
reasons we are of the view that the judgment of the trial court is
opposed to the mandatory Provisions of Section 354 of Cr.P.C.
The judgment of the trial court requires to be set-aside purely
on a question of law.
The Registrar General, High Court of
Karnataka v Doddahnuma, Venkatesh@Chandra,
Munikrishna@Krishna, Nalla Thimma@ Thimma,
Lakshmamma@Lakshmi
(KarnatakaHigh Court, Dt. 27.7.2017)
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GRAPH 9.9
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All aforesaid aggravating circumstances
without mitigating circumstances lead to

the only inference that the appellants have
committed brutal murder.... It was planned
act of the appellants shocking not only to the
judicial conscience, but even the conscience
of the society. Case of the appellants falls
within the ambit of rarest of rare. There is no
chance of reformation of these appellants.

Judgment confirming the death sentence
(State of Chhattisgarh v Digambar Vaishnav
and Another, (2015) SCC OnLine Chh 540)

The forensic evidence against the appellants
to prove their presence at the scene of

crime is insufficient. The findings of the hair
analysis are also inconclusive. The report only
concluded the specimen to the human hair.
The same is not sufficient to substantiate the
presence of the appellants.

Judgment of acquittal
(Digambar Vaishnav v Chhattisgarh, (2019)
4 SCC 522)
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STAGE-WISE DISTRIBUTION OF PRISONERS WHO WERE
ACQUITTED OR WHO HAD THEIR SENTENCE COMMUTED
ACROSS DIFFERENT STATES

In Chhattisgarh, two prisoners were acquitted by the Supreme
Court after spending close to five years on death row, and three
were commuted—two by the Supreme Court and one by the Delhi
High Court in a writ petition. (Graph 9.10)
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GRAPH 9.11

DELHI

In Delhi, six out of the seven prisoners we interviewed remain
on death row. (Graph 911) One prisoner, after spending around
seven years in prison, out of which six and a half years were on
death row, was executed.

In Karnataka, out of the 26 prisoners we interviewed, only five
remain under the sentence of death. Nine prisoners were acquitted
by the High Court, while three were acquitted by the Supreme
Court. Eight prisoners were commuted by the High Court and one
by the Supreme Court.

EXECUTED
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One of the prisoners acquitted by the Karnataka High Court
had spent over 14 years in prison and close to seven years on
death row. The three prisoners acquitted by the Supreme Court
had spent close to 10 years in prison and over six years on death
row. (Graph 9.12) One prisoner whom we were unable to interview
had his sentence commuted by the High Court as well.
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GRAPH 9.13

KERALA

ON DEATH ROW
8

In Kerala, out of the 17 death row prisoners we interviewed, nine
were eventually commuted—eight by the High Court and one by
the Supreme Court. The prisoner commuted by the Supreme Court
had spent close to 14 years on death row. His mercy petition had
been rejected by the President. (Graph 9.13) The only prisoner
we did not interview in Kerala also had his sentence commuted
by the High Court.
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Madhya Pradesh saw the highest proportion of its death row
population commuted by the Supreme Court. The sentences of
12 prisoners were commuted, out of which 10 were commuted by
the Supreme Court. One of the prisoners who was commuted
had spent close to 13 years on death row, and had already had
his mercy petition rejected by the President. The four prisoners
acquitted by the High Court had spent over two years on death
row. (Graph 9.14)
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GRAPH 9.15

TIME SPENT AS AN UNDERTRIAL
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We are also of opinion [sic]
that all the courts including
this Court overlooked con-
sideration of the probability
of reform or rehabilitation and

THE STORY OF MA ANTONY

social reintegration of the ap- UNDERTRIAL ROW TILL ACQUITTAL

The accused is a hardened pellant into society. There is no 0 5 15 - 2 05
criminal beyond correction meaningful discussion on why,
and rehabilitation. In this if at all, the appellant could not ANAND
case the culpability has be reformed or rehabilitated. DATTA
assumed the preparation of The Trial Court was in error
extreme depravity. proceeding on the basis, while ANAS

The accused is a preferred awarding a sentence of death I
example of blood thirsty, to the appellant by observing NAUSHAD
irreclaimable [sic] and hard- that he was a hardened crimi- RAUAT
ened criminal. This court is In cruelty and brutality, nal. There is no such evidence
of the view that, to spare such  he exceeded all limits. It is on material or on record. The VASAV
a criminal from the gallows unimaginable, unthinkable socio-economic condition of OMKAR HANUMA
is to render the justice system and difficult to believe that the appellant was a signifi- SACHCHIDANANDA

suspect and to have recourse
to the lesser alternative in
sentencing this accused will
be a mockery of justice.

As this incident had sent
tremors in the society and
the collective conscience
of the community as such
was shocked, it is not to be
humane but to be callous
to allow such a criminal to
return to the society.

Judgment imposing the
death sentence

(State of Kerala v MA Antony,
Session Case No. 154 of
2004, 31.01.2005)

after causing six murders by
splashing blood all around
the house, he would sit in the
same house for almost five
hours as if he was not sitting
amongst six dead people, but
amongst trophies won by him
in a prestigious event. He

has no respect, no care, no
dignity, no mercy for human
life. His living in this world is
most dangerous to the society.

Judgment confirming the
sentence

(State of Kerala v MA Antony,
High Court Crl. A. No. 385 of
2005, 18.09.2006)

cant factor that ought to have
been taken into consideration
by the Trial Court as well the
High Court while considering
the punishment to be given
to the appellant. While the
socio-economic condition

of a convict is not a factor

for disproving his guilt, it is a
factor that must be taken into
consideration for the purposes
of awarding an appropriate
sentence to a convict.

Judgment commuting the
death sentence

(State of Kerala v MA Antony,
(2018) SCC Online SC 2800)
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B TIME SPENT IN PRISON AND ON DEATH ROW
The median time spent in prison, as undertrial prisoners and on
death row, by prisoners who were acquitted was 8.7 (1.5-20.2)
years while the median time spent on death row was 5.4 (1.1-7.0)
years. (Graph 915)

The median time spent in prison by prisoners whose sentence
was commuted was 6.5 (0.9-17.9) years. The median time spent
on death row was 5.6 (0.4-13.9) years. (Graph 9.16)
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GRAPH 9.16
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B CROSS-SECTIONAL MENTAL HEALTH CONCERNS
GRAPH 9.17 OF PRISONERS WHO WERE ACQUITTED OR WHO
MENTAL HEALTH CONCERNS HAD THEIR SENTENCE COMMUTED

AMONG PR'SONERS WHO WERE 13 out of the 19 prisoners who were acquitted and 18 out of the 33

AC Un-rED OR WHOSE SENTENCE Wh.ose sentences were commutegl were diagnosed Yvith a <.:urrent
WAS COMMUTED (n=52) episode of at least one mental illness. Persons with Major De-

pressive Disorder formed the largest proportion among prisoners
whose sentence was commuted (11), while among prisoners who
were acquitted, Substance Use Disorder was found to be most
common (6). Three prisoners who have now been acquitted had
attempted to die by suicide in prison (Graph 917).
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In a majority of these cases, the concerns remained unidentified
and therefore unaddressed—not only in the context of treatment
and care, but also in their consideration within the criminal justice
system.

Of the prisoners whose sentences were eventually commuted
after many years of being on death row, five had intellectual dis-
ability. An understanding of the disability indicates the possibility of
lesser culpability of persons with intellectual disability, which in turn
means that the prisoners should not have ever been sentenced to
death. However, the issue was neither raised, identified nor dealt
with despite the death penalty framework providing space for
it2. (See Chapter VI on Intellectual Disability and Death Penalty)

13 prisoners had cognitive impairment. Research indicates that
lack of stimuli and the isolation from social engagement which
are necessary features of solitary confinement result in cognitive
decline and other psychiatric concerns®. These adverse conse-
quences do not end with an end to the confinement. They persist
for long after the person has endured these experiences, becoming
near constant features of their lives. If the impairment existed at
the time of crime, that would have been relevant for the purposes
of sentencing.

20 of the 52 prisoners who are no longer on death row, had
thought about ending their lives at least once in prison; four of
them had made active attempts to die by suicide. There were only
12 prisoners who were not diagnosed with a current episode of
any mental illness. (See Chapter IV on Psychiatric Concerns on
Death Row)

These mental health concerns need to be looked at in the con-
text of the state’s accountability and response towards punishment
as well as implications on the right to health of prisoners. That
mental illness and mental health concerns went undetected and
untreated in so many prisoners before incarceration as well as while
they were in prison is an indictment of our mental health treatment
delivery systems, the prison system, and ultimately our criminal
justice system. Accused persons and death row prisoners with
mental health concerns, particularly given their socio-economic
backgrounds, are liable to get caught in multiple interconnected
systems. These systems should ideally be able to weave a net to
protect their rights to access justice and health, but the cracks
and chasms in and between the systems are leaving death row
prisoners vulnerable to a compromised right to access justice as
well as the right to health. (See Chapter Il on Legal Framework)

The chapter raises questions about our responsibility towards
prisoners who are reviled by the system and society but who are
ultimately found not worthy of death or, worse, are ultimately held
not guilty, after spending years in captivity. They are now left to
their own devices to reconstruct their lives in a world which, in
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many cases, is drastically different from the one they had lived
in all those years ago. Additionally, though acquitted by courts,
they must navigate their lives potentially still guilty in the eyes of
those around them.

As shown through excerpts from judgments delivered by various
levels of the country’s courts, we often believe a person to be bru-
tal and dangerous, only to later be told that the earlier court was
not quite correct in their evaluation. When the same case leads to
such a diametrically opposite understanding of a person, as it did
in MA Antony’s case, it leads to a whole host of questions regarding
the strength of the legal system—more so, when people are found
innocent and acquitted after many years of being on death row.
The cases cited from the Karnataka High Court are not anomalies.
When 19 prisoners are set at liberty by the judicial system after
sentencing them to death, responses need to be crafted to, at
minimum, ensure that the ill-effects of death row confinement do
not alienate an individual to an extent that they may find it difficult
to restart their lives outside.

When they were in the justice system, they were evil doers, and
once set at liberty, they drop out of our collective imagination, like
they never existed. The cost they pay and bear for finally being
found innocent, is in no way compensated. They are at liberty to
live their lives, in some cases, without means, but in almost all cas-
es without being cared for or helped by a system which deemed
them deathworthy.
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TABLE 9.1

List of death row prisoners who were acquitted or who had their sentence commuted

10

il

12

13

14

15

16

17

18

19

Sushant

Amar Manohar

Vishnu

Damodar

Rivan

Anand

Aditya Singh

Sanju

Datta

Anas

Mayank Chuhra

Parvez

Naushad

Dharmaketu Bankar

Aijaz

Rudra

Luv

Hilbert

Ghalib

Acquitted / Commuted

Commuted to life imprisonment without
remission for 25 years

Commuted to life imprisonment

Commuted to life imprisonment without
possibility of release

Commuted to life imprisonment without
remission for 20 years

Commuted to life imprisonment

Acquitted

Commuted to life imprisonment

Commuted to life imprisonment

Acquitted (case remanded to trial court)

Acquitted

Commuted to life imprisonment without
remission for 25 years

Acquitted

Acquitted

Commuted to life imprisonment without
remission for 25 years

Commuted to life imprisonment

Commuted to life imprisonment without
remission for 18 years

Commuted to life imprisonment without
remission for 30 years

Commuted to life imprisonment

Commuted to life imprisonment without
remission for 25 years

Age at the
time of
sentencing

31

21

49

50

27

42

22

18

36

48

37

35

44

36

22

21

42

34

CHAPTER IX

Time spent in
prison (years)

4.0

6.2

3.6

6.3

13.5

15

5.5

09

6.9

1.8

5.9

1.8

1.8

13.9

6.7

5.6

8.0

179

6.3

Time spent Solitary Confinement
on death row (days)

(years)

3.6 0]

51 7

2.6 Duration of

confinement not known

6.5 0
12.8 o
11 12
45 15
04 Duration of

confinement not known

6.8 Duration of
confinement not known

11 14

59 510

11 90

11 165

6.4 Duration of

confinement not known

11 Duration of
confinement not known

45 480

74 0]

13.9 4

5.0 Duration of

confinement not known

261

Psychiatric concern(s)

MDD, GAD

ID, PTSD, PDD, MDD, GAD,
Suicidal ideation in prison

ID, MDD, GAD, Suicidal
ideation in prison

MDD, GAD, Suicidal
ideation in prison

MDD

PDD

ID, PDD, GAD
Cognitive impairment
(mild), PDD, MDD
PDD, MDD

ID, MDD, Suicidal ideation
and attempt to die by
suicide in prison

MDD

MDD

Cognitive impairment
(mild), MDD, SUD
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TABLE 9.1 CONTD

CHAPTER IX

List of death row prisoners who were acquitted or who had their sentence commuted

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

Nicholas Tesla

Parth

Balasubramaniam

Hussain

Vedyaant

Padmanabhan

Wasiq

Rajat

Vasav

Aarjav Surya

Lambodar
Lakshmikant

Musthaq

Omkar Hannumma

Pranav

Sachchidananda

Mahadev

Acquitted / Commuted

Commuted to life imprisonment without
remission for 25 years

Commuted to life imprisonment without
remission for 25 years

Commuted to life imprisonment without
remission for 25 years

Commuted to life imprisonment
Commuted to life imprisonment
Commuted to life imprisonment without
remission for 25 years

Commuted to life imprisonment

Acquitted

Acquitted

Commuted to life imprisonment without
remission for 25 years

Commuted to life imprisonment
Commuted to life imprisonment

Commuted to life imprisonment without
remission for whole life

Acquitted (case remanded to trial court)

Commuted to life imprisonment

Acquitted

Acquitted

Age at the Time spent in
time of prison (years)
sentencing

27 45

31 1.5

21 6.2

50 5.6

39 8.3

30 6.8

37 6.5

21 6.2

28 6.2

35 91

46 6.3

21 125

77 6.3

48 20.2

27 41

38 9.4

22 9.0
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Time spent Solitary Confinement Psychiatric concern(s)
on death row (days)
(years)

42 Duration of
confinement not known

10.3 Duration of SUD, Suicidal ideation in
confinement not known prison

5.6 540 ID, ADHD, PTSD, MDD, SUD

41 Duration of Suicidal ideation in prison

confinement not known

6.0 Duration of
confinement not known

6.0 180

55 Duration of Suicidal ideation in prison
confinement not known

4.8 255 Suicidal ideation and
attempt to die by suicide
in prison

4.8 360 PDD, Suicidal ideation in
prison

6.8 360 PDD, MDD, Suicidal
ideation in prison

54 540 MDD, GAD

9.3 1132 PDD, MDD, GAD

4.3 0] Cognitive impairment
(severe)

70 730 Cognitive impairment

(severe), SUD, Suicidal
ideation in prison

1.2 Duration of SUD
confinement not known

54 365 MDD, Suicidal ideation in
prison
6.8 Duration of SUD

confinement not known
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TABLE 9.1 CONTD

CHAPTER IX

List of death row prisoners who were acquitted or who had their sentence commuted

37

38

39

40

41

42

43

44

45

46

47

48

49

50

51

52

Divyesh

Sundaram

Manu

Saaru

Ramdhari

Mayur

Madhukar

Pallav

Arjun Pandit

Javed Sultan

Amarnath Timma

Vignesh

Sanath

Suryakant

Akira

Muthu

Acquitted / Commuted

Acquitted

Acquitted

Commuted to life imprisonment

Commuted to life imprisonment

Acquitted

Commuted to life imprisonment

Acquitted

Acquitted (case remanded to trial court)

Acquitted

Acquitted

Commuted to life imprisonment

Commuted to life imprisonment

Acquitted

Acquitted

Commuted to life imprisonment

Commuted to life imprisonment

Age at the Time spent in
time of prison (years)
sentencing

20 9.0

51 9.9

32 59

22 99

26 8.7

32 9.7

28 14.2

41 20.2

40 17

33 6.8

40 17.8

41 15.9

67 9.9

19 99

39 16.8

36 17.8

Time spent Solitary Confinement
on death row (days)

(years)

6.8 1095

6.3 730

1.7 0

6.3 180

3.2 Duration of

confinement not known

70 730

6.9 0

70 1465

15 Duration of

confinement not known
46 90

71 Duration of
confinement not known

71 1095

6.3 210

6.3 180

71 Duration of

confinement not known

71 1095
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Psychiatric concern(s)

PDD, SUD, Suicidal
ideation in prison

Cognitive impairment
(mild)

PDD, Suicidal ideation in
prison

Suicidal ideation in prison

Suicidal ideation and
attempt to die by suicide
in prison

Cognitive impairment
(mild), SUD, Suicidal
ideation and attempt to
die by suicide in prison

Cognitive impairment
(severe)

SuUD

Cognitive impairment
(mild), SUD

SUD, Suicidal ideation in
prison

Cognitive impairment
(severe), SUD, Suicidal
ideation in prison

Suicidal ideation in prison

Cognitive impairment
(severe)

SUD



When talking about the lives of death row prisoners one often
encounters the ‘so what’ problem; so what if they were poor or
abused or traumatised, does that excuse or justify the crime?
The clear answer is, no. It neither explains nor justifies nor ex
cuses the crime. But knowing their lives, as the law requires,
however, does explain to an extent the person who is going to
be sentenced to death.

This Report is a medium to present stories—real stories of
individuals who have lived harsh realities and who have had to
face life and overcome hurdles often hidden from our contexts.



268

As the Report shows, the prisoners lived difficult lives and it is clear
that their vulnerabilities are far more than what the courts consider.
In detailing the experience of prisoners before incarceration, more
content is meant to be provided to broad brush factors that are
currently considered as mitigating factors. For instance, when the
law considers the socio-economic circumstances of a prisoner, it
must also know what these circumstances mean for the prisoner.
It is not just that the prisoner may be poor, but the experience
of poverty, the neglect and abuse, the undernutrition, the often
forced giving up of education, the untended entry into adult work
spaces and, ultimately, exposure to all kinds of seen and unseen
violence and the loss of opportunities are all experiences that have
serious repercussions for an individual.

46 out of the 88 prisoners interviewed had been abused as
children, 64 neglected, 46 had to drop out of school early, and 73
prisoners grew up in a disturbed family environment. 73 prisoners
were exposed to three or more adverse childhood experiences.
56 prisoners had experienced three or more potentially traumatic
events at any stage in their life. It is a potent mix of negative ex-
periences that, for many, explodes. It is true that not all who have
had these experiences engage in violent crimes, but in contrasting
outcomes of lives, we again negate the experiences of those who
may not have been so lucky. It is also near impossible to contrast
outcomes without looking at more granular level experiences, ex-
posure and environment that have led to the outcome.

This Report captures a microcosm of the lives that death row
prisoners lived and live. There are many layers that need investi-
gating. For instance, the Report was able to capture, under very
restrictive conditions, and with its limited scope, a current episode
of mental illness. However, a longitudinal study to understand the
lifetime risk to and history of mental illness would have provided
a much richer understanding of the lives of death row prisoners
and their needs. It would have been able to comment further on
the vulnerability of death row prisoners to social, psychological
and emotional adversities, and uncover intergenerational factors
contributing to this domino effect.

Even so, the findings present an unfortunate state of the (in)
ability of our legal system to identify who is blameworthy enough
to deserve the death penalty. We seem to be sentencing people to
death without knowing crucial details of their lives — details which
go to the heart of death penalty sentencing.

Questions of brain injury, cognitive impairment or intellectual
disability have not even entered the lexicon of Indian death penalty
jurisprudence. Yet, they have direct consequences on responsibil-
ity attribution. In addition, they also put a person at higher risk of
being vulnerable to the harshness of the criminal justice system.
Intellectual disability in particular creates a “special risk”, given the

CONCLUSION

269

nature of the disability which affords itself to gullibility and sug-
gestibility and, when unsupported, creates barriers in engaging with
the complicated legal process. Aimost 20% of the prisoners were
found to have mild or severe cognitive impairment. Impairment
in cognition compromises day to day functioning, behaviour and
independent decision making, an impairment which must neces-
sarily be factored in when deciding who and how much to punish,
especially if the impairment was present at the time of the incident.
There are prisoners who have a real risk of having suffered a trau-
matic brain injury, which entails changes in behavioural, emotional
and psychological responses to stimuli, and again has implications
on the blameworthiness of the person. Of the 25 prisoners who
reported a head injury, 12 persons sustained the injury before they
reached adulthood, i.e., during the developmental period.

Our current death penalty sentencing practice is simply not
well equipped to gather, present and consider crucial details of
a person whose very life is at stake. Judgments condoning the
practice of same-day sentencing! almost ensure that information
regarding the person will continue to be presented in checkboxes
and the sentencing exercise will continue to lack meaning. Our
sentencing practices must be seen in the context of the fact that
the average prisoner sentenced to death belongs to communities
whose lives and experiences are largely undocumented. Gathering
and presenting information about them requires time and resources

- both of which are slowly being nudged out of the system.

These are invisible experiences and life events which have seri-
ous implications on the very question that death penalty sentenc-
ing is meant to answer. The concerns highlighted above and the
multiple harms and adversities that death row prisoners have lived
through require time and effort to unearth. Belonging to families
which are extremely vulnerable to economic and financial instability
also means that these concerns go unnoticed and uncared for,
often snowballing into poorer health and social outcomes. Given
the findings, it is impossible to limit these concerns as academic in
nature. They have real life and death consequences, and the legal
system needs to respond to and accommodate these concerns.
The life of an accused needs to be appreciated at an extremely
granular level to truly understand who they are, to understand
the “subconscious reactions” of the accused? or even whether
the offence was committed under “extreme mental or emotional
disturbance™.

The lack of a nurturing and healthy environment, the multiple un-
healthy and negative experiences during formative years through
adulthood create conditions rife with trauma, ill-health, exclusion
and violence. For an overwhelming majority, it is a punishing life.
To take it a bit further, it is a punishing life they did not choose. To
take it even further, it is a punishing life to which the state turned a
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blind eye. Already forsaken by state and society, an overwhelming
majority of death row prisoners are a population which was not
given a chance at life earlier and when sentenced to death are
told they deserve no chance at life either. It is a double whammy,
and we seem to have few solutions.

The death penalty sentencing framework provides that oppor-
tunity. It empowers the judge to undertake a searching inquiry
into an individual’s life to look at them as an individual in their
own right, without comparing them to the multitude others about
whom there is no real information. It is an opportunity to not ask

“so what?” but to answer “what if?”. What if the person had even
some things going for them, and what if they were given a chance,
even if behind prison walls?

Many would argue that the Indian law on the death penalty in
fact allows for that chance to be given and is relatively humane in
its inclusion of reformation as an aspect to be considered by courts.
However, opportunities for reformation are few, not only because
prison rules prevent death row prisoners from engaging in many
activities that may indicate reform, but also because the prisoner’s
will to reform or engage in prison activities is in constant tension
with their slowly ebbing will to live. That is of course not the only
narrative. We know that some have grabbed the opportunities that
they may have access to in prison. This is significant, not merely
because it shows that the person has the capacity to reform, but
also because this is an indication of the eagerness to make the
best of avenues that they were denied pre-incarceration. Datta’s
narrative is a prime example of that. Prisoners also want to work
so that they can continue to support their families in any small
way that they can, but it is an opportunity denied to them in most
states. What makes these acts of engagement remarkable is that
the person is at a psychological backfoot. They must first emerge
from a dark place of their lives being dismissed to take the first
step towards engagement - to battle the constant thought that
nothing matters. It is not a misplaced thought.

There is no clear understanding of what the law means by ref-
ormation, much less the metric for reformation and what must be
shown for the legal system to appreciate it. We also do not know
what reformation will be measured or contextualised against - their
lives pre-incarceration or against the crime. The humaneness of
reformation entails a belief that people can change or when given
enough opportunities, they will take it. It is congruent with the idea
of dignity of an individual - that individuals need not be discarded
as unwanted. But when judged against the static incident, however
gruesome, the humaneness slips away.

The pre-incarceration adverse experiences continue in prison,
though in a different form. Incarceration in itself is difficult; it is a
sudden change from past lives with significant deprivations. For
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death row prisoners, these experiences are magnified. The social
and physical exclusion, discrimination, stigma, and physical and
psychological violence are often related to their status as death
row prisoners. Along with that is the lack of credibility that is ac-
corded to their experience. As many narratives illustrate, there
are limited avenues for death row prisoners not just to be heard
but where they are heard as people with legitimate experiences.
Whether it be the courts, the prison or the public, the realities of
a life on death row are often not considered; they are perhaps
even seen as deserved. The law’s promise of dignity in prison is,
for many, aspirational and distant. Living with the death sentence
means living with the knowledge that one has been adjudged better
dead than alive, and that they are considered, by the legal system,
as unworthy of another chance at life, even if within prison. This
extremely traumatic experience is further compounded by the con-
stant narratives of evil and villainy that death row prisoners are very
often subject to in courtrooms, in prison and much more obviously
in the public. They are not humans with families who depend on
them and love them, they are not people with stories and hopes
and despair. The discourse takes away their humanity and dignity.

The lens available to us as of now is that suffering is not the
aim of the death penalty and it is through this lens that this Re-
port looks at the past and current lives of prisoners living with the
sentence of death. Dismissing psychiatric concerns or the pains
of death row as unintended consequences of the death penalty
or even as intended and deserved consequences, requires us to
face and revisit fundamental ideas that we hold about justice and
punishment.

An additional human cost of the death penalty are families of
death row prisoners. That families of prisoners are considered guilty
by association and pushed to the margins of society, and are left
with little or no recourse to bear the emotional and financial im-
plications of the penalty indicates larger social justice issues that
need to be tackled. There also appears to be a close link between
the mental agony of prisoners sentenced to death, on whom the
concern for their families weighs heavily, and the actual impact
felt by the family. In that sense, the mental agony caused to the
prisoner because of the death sentence is interrelated with mul-
tiple other concerns which arise indirectly out of the punishment.
Of particular importance is the impact of the death sentence on
children. While older children may yet be able to make sense of
the situation, children of younger ages live in a reality constructed
to protect them, even though there is no guarantee for how long
they will stay protected. The death penalty has an intergenerational
impact in terms of further restricting employment and education
opportunities, and increasing the likelihood of serious health con-
cerns across multiple generations.



The Report is not an argument in favour of exemption from ac-
countability. But it is to suggest that seeing a person in a vacuum
or without the proper context of their experience when deciding
punishment is to, at the same time, exempt social conditions, soci-
ety and state from responsibility. Increasing accountability, for both
the justice system and the individual, means all factors should be
taken into consideration to reduce chances of wrongful sentences,
which we know are many.

To reduce this complexity to a battle between the experiences
and lives of the accused versus the experiences and lives of the
victim of the offence is to do disservice to both. Both pains are
legitimate and both pains need to be addressed. Putting them in
binaries and considering them as opposing forces makes for a
dehumanised criminal justice system. Ensuring a fair and humane
justice system for the victim need not mean an unjust and unduly
harsh system for the accused. That there were 19 prisoners who
were ultimately acquitted is of little service to the victim. A system
which takes seriously the concerns of the victim and the accused
would work towards legitimately reducing the number of people
who are wrongfully convicted. These are not people who are set
at liberty or go scot free, these are people who continue bearing
the scars of death row much after they are free.

The Report focuses on the structural and social disadvantages
and vulnerabilities that death row prisoners live with and which find
little place in our construction of the criminal. In this construction,
the crime becomes the sole determinant of our understanding
of the person rather than the multiplicity of harms, often from
childhood, that in fact are the actual determinants. The ‘evil crim-
inal’ makes for an easier narrative and tugs at our want for quick
solutions and vengeance. Information about social contexts and
adversities of the accused takes away from that easy construction
and complicates the narrative even as it may build towards a more
accurate picture of the accused. Focusing on vulnerabilities, and
the lack of support structures (emotional, social and structural)
presents individuals who are not evil or a caricature of evil, but
whose lives have been marked with neglect, abuse, trauma and
many such adversities. Such information is often lacking in the
public discourse on the death penalty, and, more worryingly, rarely
finds its way into the court room. Of course, these concerns are not
limited to the death penalty or those who get sentenced to death,
but they do indicate the necessity of taking into consideration the
larger social canvas when thinking of crime and criminality.

We know that all 88 prisoners interviewed for this Report were
held guilty and sentenced to death (accurately or inaccurately). We
know the different offences that people in this group have been
accused of. We also know that a large number of prisoners have
been exposed to difficult circumstances both before incarceration
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and on death row. However, and quite intentionally, the Report does
not mention the crime in individual contexts, even while it narrates
individual stories and experiences. The reason is to urge the read-
er to know death row prisoners, if only for a fleeting moment, as
humans who live and have lived a life full of social, psychological,
physical and emotional difficulties. This is what is required of the
law. To not judge them only in the context of the crime.



This Report is a culmination of close to five years of work when
Project 39A was called the Centre on the Death Penalty, and the
efforts of many individuals, including legal researchers, mental
health professionals and students of law, psychology, psychiatry
and social work. These five years have comprised conceptualis



ing and designing the Mental Health Research Project, obtaining
and collating information from prisons and courts, the emotion
ally and psychologically taxing interviews with death row pris
oners and their families, dealing with bureaucracy, the arduous
protocols of information storage, coding, multiple times, close to
90 transcripts, and the extremely challenging task of thematising
and analysing quantitative and qualitative data from close to
200 transcripts and finally writing and rewriting the Report. In
the background was continuous research in areas unfamiliar to
both those trained in the law and mental health, the constant
cross-pollination of knowledge and learning concepts, ideas

and principles that were relatively new and incredibly important.

This chapter broadly and briefly presents the work under
taken for this Project in three phases—(a) conceptualisation
and protocol design, (b) field work and data collection, and (c)
analysis.

The conceptualisation of the Project began in 2016 and si
multaneously began the process for obtaining permission to
interview death row prisoners, data collection with the aid of
the Right to Information Act, 2005 and field tracking of families
of death row prisoners. The field work, including tracking the
families of death row prisoners and interviews with the prisoners
and the families, was carried out over approximately one and a
half years, from October 2016 to April 2018.

The sample size for a particular prison was frozen on the date
of entry of research investigators into the prison. We interviewed
88 death row prisoners across five states, and 110 families across
seven states.
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Conceptualisation
and Design

Under the guidance of Professor Pratima Murthy, Professor San-
jeev Jain, and Dr. Gitanjali Narayanan, our research team, compris-
ing mental health professionals and legal researchers, designed
the consent forms and interview protocols for the prisoners as
well as their families.

The clinical assessment tools for the prisoners were chosen
with the aim of capturing a wide range of mental health concerns,
including cognitive impairment, substance use and intellectual
disability.

H OBTAINING CONSENT

Questions of consent are complicated in a prison population, more
so with death row prisoners, given the compromised autonomy
inherent in prison life. Similarly, given the context of families of
prisoners on death row, gaining their trust is a process rife with
legitimate suspicion from their side due to their past experiences
with people obtaining and misusing information about their family
member on death row. This placed a greater responsibility on us
to ensure that the autonomy of the prisoner and their family was
respected throughout the interview process.

Recognizing this, consent forms were made available in a lan-
guage understood by the prisoner as well as the family, and were
explained orally as well. They explicitly stated that no monetary
or legal aid would be given to them as a consequence of their
participation, and that no benefit would accrue to the prisoner or
the family by reason of their participation. It was explained that the
purpose of the interview was not to provide treatment and care but
if, in the case of prisoners, any imminent mental health treatment
needs came to our notice, recommendations for the same would
be made to the prison authority.

Prisoners and their families also had the right to refuse partici-
pation in the interview or withdraw consent at any point during the
interview. Refusal or withdrawal of consent resulted in exclusion of
any information obtained during the interview. Health records of
each prisoner, if made available by the prison, were also treated
as confidential and were made accessible to only those persons
who were authorised by the prisoner. It was clearly conveyed to the
prisoners and their families that the information gathered through
the Project would be anonymised and that no identifying infor-
mation would be made publicly available. Importantly, the consent
form also alerted the prisoners and their families to the risk of
psychological distress because of recalling their past lives and the
traumatising experiences they have been through.
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B THE INTERVIEW PROTOCOL
The tools used during the course of the interview were:
1. Semi-structured Qualitative Interview Schedule: Separate

questionnaires were designed for prisoners and families. The
questionnaire for the prisoners focused on their experiences of
the criminal justice system with a specific focus on their expe-
rience of living under the sentence of death. The questionnaire
aimed to capture the emotional and psychological responses
of the prisoners and also the meaning they accorded to their
present circumstances. In addition, the questionnaire inquired
into the socio-economic demography of the prisoners, their
as well as their family’s past and current mental and physical
health, their lives before incarceration, including childhood and
adolescence, and traumatic experiences that they may have
experienced or witnessed, including within their homes.
Information obtained from the prisoners was supplemented
with the help of family interviews. Families were a crucial source
of information for the developmental and life history of the
prisoner. To gather information on the developmental history
of the prisoner, the questionnaire borrowed elements from the
Vineland Social Maturity Scale. The family questionnaire also in-
quired into the background of the prisoner prior to the sentence
and post incarceration, social and familial environment, their
emotional and mental health, exposure to poverty, family history
of mental iliness, and traumatic life events experienced by the
prisoner. The questionnaire also inquired into the interaction
between the family and the criminal justice system, especially
with respect to incarceration and impact of the death sentence.

. DSM-5 Self-Rated Level 1 Cross-Cutting Symptom Mea-

sure-Adult: [tis a self or informant-rated measure that assesses
mental health concerns across psychiatric diagnoses. It screens
individuals for a current psychiatric episode and inquires into
the presence of symptoms over the two weeks preceding the
interview.

. WHO—ASSIST V3.0: The Alcohol, Smoking and Substance

Involvement Screening Test (ASSIST) is a screener developed
by the World Health Organization to detect and manage sub-
stance use and related problems. The screener also allowed us
to obtain information on lifetime use of substances.

. Hindi-Mental State Examination: This is a 30-item question-

naire used extensively in clinical and research settings to mea-
sure cognitive impairment.

. Life Events Checklist: The Checklist is a self-report screener

developed at the National Centre for Posttraumatic Stress Dis-
order to screen for potentially traumatic events in a respondent’s
lifetime for facilitating the diagnosis of Post-Traumatic Stress
Disorder (PTSD).
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6. Wechsler Adult Intelligence Scale 4th Edition (India norms):

7

The WAIS-IV is a tool designed to assess the cognitive ability
of adolescents and adults, and provides scores reflecting in-
tellectual functioning in specific cognitive domains as well as
general intellectual ability. The version of the test used for our
purposes has been adapted and standardised for use in India.
Clinical Interviews: These were conducted where a further
psychiatric assessment was warranted.

The consent forms, assessment tools and questionnaires were
administered in a language understood by the prisoner and their
families, and were translated into Hindi, Kannada, and Malayalam.
Back-translations were also carried out to ensure accuracy.
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Internal Ethics
Committee

Considering the nature of the population that was to be interviewed
and the sensitive information that was to be collected during the
course of the interviews, we put in place a robust framework to
navigate the complex ethical terrain involved in death row research.
An internal committee was formed to review ethical aspects of
the Project and related documents. The committee comprised
eight members from varied fields: Hon’ble Mr. Justice K.S. Pan-
icker Radhakrishnan (Former Judge, Supreme Court of India), Mr.
Keshav Desiraju (Former Health Secretary, Government of India),
Ms. Vandana Gopikumar (Founder, The Banyan), Dr. Alok Sarin
(Senior Psychiatrist, Sitaram Bhartiya Hospital, Delhi), Ms. Monica
Sakhrani (Academic and Lawyer), Professor Anup Dhar (School of
Liberal Studies, Ambedkar University Delhi), Professor K.P.S. Mahal-
war (Chair Professor, Professional Ethics, National Law University
Delhi), and Mr. Anand Grover (Senior Advocate, Supreme Court
of India). Suggestions and approvals were sought from members
of the Committee either in person or through electronic commu-
nication. Their suggestions, which largely pertained to consent
and confidentiality of information, were incorporated into the final
design of the protocol.
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Permissions
for Interviews

We initially approached the National Human Rights Commission
(NHRC) for support for the Project. However, since no positive
response was forthcoming, a multi-level approach was necessary
to secure permission to interview death row prisoners. We wrote
to the Chief Justices of various High Courts, requesting them to
recommend the State Prison Departments to allow interviews with
prisoners sentenced to death. It took us four months on average
to obtain the permission for each state and almost a year for all
permissions. While the prison departments in Chhattisgarh and
Kerala were extremely cooperative, obtaining permissions from
Delhi and Karnataka required additional follow ups. After a waiting
period of close to a year, we were eventually unable to obtain per-
mission to interview death row prisoners in UP, Bihar, West Bengal,
Maharashtra, Gujarat and Tamil Nadu.
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Data Collection

The work done for the Death Penalty India Report in collecting
information on prisoners sentenced to death and their families
formed the blueprint for the data collection processes adopted
for this Project.

In the absence of a publicly available and updated database
on prisoners sentenced to death in India, we had to make use of
multiple sources to compile information on death row prisoners in
each state. We mined data from court websites and sent applica-
tions under the Right to Information Act, 2005 to at least 33 Central
Prisons and 128 District Jails across the country and each State
Prison Department. Information regarding the location of prisoners
and families was inferred from news reports and judgments as well.
We also undertook field work to ensure that we had the right
addresses for the families. We tracked almost all the families in
advance, and their contact details were precisely documented.
Family tracking allowed us to convey the purpose of the Project
beforehand, clear any initial doubts that they might have and set
the date and time for the interview at their convenience. In some
cases, we were unable to track the families because of the lack of
publicly available information and because the prisoner had no
information about their family. A similar process was undertaken
for death row prisoners as well. At least one round of visits was
made to each prison before the interviews began so that we had
an updated list of death row prisoners incarcerated in that prison.
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Prisoner and
Family Interviews

Each interview team consisted of a lead interviewer who was a
mental health professional (in most cases a clinical psychologist), a
legal researcher, and students from the field of law or mental health,
to record the information. Orientation and training sessions were
conducted for all researchers before the fieldwork began. Members
of the team included those who were conversant in the language of
the interviewees to help accurately interpret and record responses.
Due to conditions attached to conducting research in prisons, we
were unable to electronically record any of the interviews with
the prisoners. As a result, they were transcribed in real time. With
respect to the families, all the members present were asked if they
were comfortable with the interviews being audio recorded. If not,
we relied exclusively on pre-designated team members to record
the interview as accurately as possible. The interviews commenced
only after the details of the consent form had been explained to the
prisoners and their families, and explicit consent (either through a
signature or thumb impression) was given by them. A copy of the
consent form was given to the prisoner and the family, respectively,
and we retained a second copy.

Preparations for interviews with prisoners required multiple pris-
on visits in order to build rapport with jailors or superintendents,
request for health records, negotiate interview conditions for rela-
tively less interference and to request extended times for interviews
with the prisoner. A full interview with the prisoner, comprising a
semi-structured interview schedule, clinical tools, and the WAIS-
IV typically lasted for 4-5 hours. The history proforma and the
open-ended, semi-structured questionnaire guided the conversa-
tions in the first part of the interview, while the second part of the
interview focused on the clinical tools. Given the potential length
and the emotional and mental cost associated with the interviews,
they were usually conducted over two days. In some cases, however,
where the prisoner preferred the interview to be conducted on the
same day or prison authorities were not agreeable for a two-day
stretch, the interview was conducted on the same day. The longest
interview spanned nine hours over the course of two days.

Family interviews were conducted at a time and venue com-
fortable for them and took a minimum of 2-3 hours. Most of these
interviews were conducted before the ones with the prisoners.
This was done in order to critically study the transcripts and prior-
itise domains for in-depth enquiries during the prisoner interviews,
which were conducted under more restrictive conditions. All family
interviews were conducted in one sitting, in some cases multiple
family members were interviewed during the interview. The audio
recordings and transcription of family and prisoner interviews were
compiled, translated and physically and electronically archived.



284

Analysis

The aims of the Project afford themselves to quantitative as well
as qualitative methods of analysing the data. Given the nature of
information collected, which is largely centred on the subjective
experience of prisoners and families, a mixed methods approach
was adopted. For the purposes of continuity, names of death row
prisoners who were part of this Project as well as the Death Penalty
India Report were kept constant.

B QUANTITATIVE

StataSE 12 (64-bit) was used for quantitative analysis and the
choice of statistical test was dependent on the characteristics
of the dependent and independent variables (categorical ver-
sus continuous) being examined and the type of distribution it
followed (normal versus non-normal). Descriptive statistics such
as percentages, means and standard deviations were carried out.
The data has been presented as percentage (number), mean+SD
or median (minimum-maximum) as deemed appropriate given the
nature of data distribution. Associations between two variables
of interest were calculated using either parametric or non-para-
metric tests, per Altman’s rule. Parametric tests were conducted
when the standard deviation was less than half of the mean, that
is, when the distribution was normal and of uniform variance. The
independent t-test was used where the dependent variable was
continuous while the independent variable was categorical or
nominal. Similarly, t-test was used where both the variables were
continuous, for both paired and unpaired variables. Non-parametric
tests were chosen when the distribution of the population was
non-normal and of non-uniform variance. Non-parametric tests
included the Wilcoxon rank-sum (Mann-Whitney) test which was
used between continuous and categorical variables, for both paired
and unpaired variables. Fisher’s exact test was used to assess the
relationship between two categorical or nominal variables (tables
with 2x2 columns and rows or more). Where continuous normally
distributed variables were in a linear relationship, the correlation
was calculated using Pearson correlation. Correlations between
two non-normally distributed, continuous or ordinal variables in a
monotonic relationship were calculated using Spearman correla-
tion. For calculating the correlation between two categorical or
nominal variables, Cramér’s V was used. The Kruskal-Wallis test was
used in case of comparison of three or more unmatched groups,
and Bonferroni correction was carried out on them for accuracy.
The p-values have been mentioned wherever significant.

B QUALITATIVE

All transcripts of interviews with the prisoners were uploaded onto
Atlas Ti (version 8) and coded by a team of four coders. A uniform
source code book was created after the first round of coding to
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ensure inter-coder reliability. It contained an exhaustive list of all
codes to be used, their definitions, and illustrations of when they
should be used. The code book was based on commonly rec-
ognised risk factors for poor mental health, including in prison, the
largely common experiences that prisoners had with the criminal
justice system, any distress caused due to their interaction with
the criminal justice system, particularly the death sentence, and
positive and negative experiences of prisoners before and during
incarceration. Some of the broad themes covered by the source
code book were psychological distress due to the death sentence,
social isolation, violence in prison, lack of mental stimulation in pris-
on, disturbed family environment, loss and childhood neglect and
abuse. After an initial round of coding, the code book was modified
and the codes and their definitions were frozen. The translation
and coding process of the 88 transcripts was done over a period
of one year. Finally, thematic analysis was conducted to understand
the relationships between codes, identify patterns across the data,
and ultimately draw out common themes that emerged from the
prisoner and family interviews.
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Challenges

Given its central theme, the Project explored intimate details of
the prisoner’s life as well as their families. Themes such as suicide
attempts, substance use and sexual assault within prison are details
that prisoners did not find easy to provide, particularly when any
individual, including convict overseers, seen to be part of the prison
administration was present. The maximum privacy possible in prison
was only by ensuring least interference by the prison administration
since their presence was non-negotiable. The interviews often
required prisoners and their families to relive unpleasant aspects
of their past in terms of their socio-economic disadvantages, emo-
tionally tumultuous relationships with parents or other relatives or
intimate experiences in front of near complete strangers.

In some cases, it was difficult to get families to talk because of
deep seated suspicions about the interviewing team’s affiliation
with either the media or investigative agencies. Families were also
reticent in providing information, such as early onset of substance
use or prisoners running away from home, if they perceived such
information to be unfavourable to the prisoner. In cases where the
prisoner was relatively older, family members also struggled with
recollecting information, particularly about the developmental his-
tory and other aspects of the prisoner’s childhood. In many cases,
prisoners as well as families found it odd and expressed disinterest
in talking to us because it was not their legal journey that was of
primary interest to us. In this sense, communicating to them and
convincing them of the importance of the Project was one of the
most persistent challenges we had. As a result of these barriers,
suspicions, and disinterest, there are families and prisoners who
refused or did not participate in the full interview.

While some of these problems could be solved to an extent
by building rapport with the family members or asking sensitive
questions when the representative of the prison administration was
not present, certain other cultural barriers remained. For instance,
gender barriers certainly played their part in the amount of infor-
mation male prisoners would provide on their sexual health, par-
ticularly sexual assault, if the interviewing team comprised women.

The culturally diverse population that we interviewed, though
an advantage, came with its own cultural challenges in terms of
how mental illness or other mental health concerns were being ex-
plained, understood and communicated. However, we were able to
offset the challenge to a large extent by ensuring that the primary
interviewers spoke the same language as the prisoner and the
family and were from a cultural background not entirely dissimilar
from the interviewees.

The interviews were conducted by those who were largely un-
familiar with prison settings and the realities of the criminal justice
system. Being a witness to the conditions in which families find
themselves, the violence in prison and the experiences of prisoners
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was emotionally and psychologically demanding, and made us face
and interrogate the positions of privilege we come from. We went
in as researchers with research ethics preventing us from offering
help and yet being completely aware that our interviews were
dependent on the help and kindness that prisoners and families
were willing to offer.
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History Proforma

INFORMANTS
1. Prisoner
2. Family members/ Any other person

SN NESNIES

14.
15.
16.

17.

18.
19.

N =

i.  Name of the informant -
i. Relationship with the prisoner -
iii. Duration of acquaintance -

Other sources of information - if any, specify. For example — Medical records from jail, reports of medical investigation/s-

SOCIO-DEMOGRAPHIC DATA
Name -

Age (years) -

Sex -

Son/Daughter/Wife of —

Address -

i. Permanent

ii. Present (At the time of imprisonment) -
If migrated

i.  Addresses of the places of migration
i.  Number of migrations —

iii. Nature of migration (Rural-Urban, inter-city, inter-state, one country to another, any other)

Nationality -
Religion —
Caste -

. Education (prior to imprisonment) -
. Occupation (prior to imprisonment) -
. Individual income (prior to imprisonment) -

Mother tongue -

Marital status — Unmarried / Married / Separated / Divorced / Widowed

Number of Children -

Household condition — Urban / Rural, Rented / Owned, Kucha / Pakka

Movable properties -
Immovable properties -
Existing debt, if any -

DETAILS OF IMPRISONMENT FOR THE ALLEGED CRIME

Current Prison-

Transferred from (name of the prison/s, duration of imprisonment)-

Any additional information-

FAMILY HISTORY

Detadils of family history to be obtained from family members and near and dear ones, wherever applicable. Any relevant history,
if obtained from the prisoner in this regard, is to be incorporated accordingly.

1
2.

Family means — parents, siblings, spouse, children, grandparents. Any other -?

Family tree —
i. Details of Family members (Current status) —

Name Relationship Age Sex

Education

Occupation

Income

Primary Earning Member

XXX

JUNXINNY

IXXX



Vii.

Viii.

X.

Family configuration — Nuclear / Joint / Extended -
Number of family members staying with the prisoner (before arrest) -
Prisoner was the primary earning member before arrest - yes/no
Relationship with caregivers and family members -Good / Bad / Ambiguous
Person/s who reared the subject -
Parental relationship -
Broken marriage of parents - yes/no
History of lliness in family (Especially first-degree relatives; Information about more than one family member is to be noted where available)
- History of Physical lliness - If yes, details about the iliness -
» Name and relationship with prisoner
» Name of the illness (If known) -
» Symptoms of the illness -
» Whether treated (through, for instance, allopathy / homeopathy / local / traditional /faith healing) or hospitalised-
» Loans taken for treatment -
- History of Mental lliness - If yes, details about the iliness -
» Name and relationship with prisoner
» Name of the illness (If known) -
» Symptoms of the illness -
» Whether treated (through allopathy / homeopathy / local / traditional / faith healing) or hospitalised -
» Loans taken for treatment -
- History of Substance Intake - If yes, details about the nature of intake -
» Name and relationship with prisoner
» Name of the substance/s -
» Duration and pattern of intake -
» Whether treated (through allopathy / homeopathy / local / traditional / faith healing) or hospitalised -
» Loans taken for treatment -
History of any unhelpful/harmful behaviour and emotional dysregulation in family member/s (For example - anger, short temperedness, aggression,

1IIXXX

abusing others, frequently engaging in fights with others, stealing, telling lies, gambling, running away from home, threatening others, tendency to harm

self and others, deliberate self harm, suicidal threat and attempt, social withdrawal / aloofness, rigidity, tendency to worry excessively, tendency to
unnecessarily repeat same act or speech, any other behaviour) - if yes, name of the person, relationship with the prisoner and description of events
and behaviours as described by the informant.

PERSONAL HISTORY OF PRISONER
Birth and developmental history

i.
ii.
iii.
iv.

Vi.
Vii.
viii.
iX.
X.
Xi.
Xii.
Xiii.
Xiv.
XV.

Prenatal, natal, post-natal history -

Consanguineous marriage of parents - yes/no

Age of mother during pregnancy -

Health of mother during pregnancy - (H/o Diabetes mellitus, Hypertension, heart disease, respiratory distress, Thyroid disorder, anaemia, any infection,
epilepsy, any medication, especially psychiatric medication, any other illness)

Place of delivery - hospital or home

Nature of delivery - normal/caesarean

Complications around birth (cried at birth, birth asphyxia, jaundice, seizure, hospitalization for any reason, premature birth / low birth weight)
Breast feeding - yes/no. If yes - exclusive breast feeding -yes/no

Immunization - done/not done. If done - complete (As per immunization card) /incomplete.

Developmental milestones (sitting, walking, speech, self-care

(Ref. to pro-forma for case history for children -NIMHANS)

Motor -

Speech and language -

Social and emotional -

Cognitive -

Educational History

i.
ii.
iii.
iv.
V.

Age of starting school -

Educational attainment -

Any difficulties with academic understanding such as reading / writing / language / arithmetic -

Frequent change in school - if yes — reasons for the same

Experience in school, such as good education environment, bullying by or against the prisoner, corporal punishment, running away or frequently bunking school

JUNXINNY



Occupational History

i.  Age of starting work —

i.  Nature of last job (before arrest) -

iii. Whether frequent change of jobs - if yes, reasons for the same.

iv. Stressful events at work, such as complaints by or against employer and other employees

Marital and Reproductive history
i.  Marital status - Unmarried / Married / Separated / Divorced / Widowed. If divorced - Remarried or not -
ii. Age at the time of marriage -
iii. Relationship with spouse/s -

For female prisoners -

i. Menstrual history — Within normal limit/not

ii. Menarche - Regularity of cycle -

iii. Duration of menstruation- Amount of flow-

iv.  Any abnormality — Polymenorrhoea / Oligomenorrhoea / Dysmenorrhoea

v. Any treatment/surgery -

vi. History of pregnancy - yes/no. Number of pregnancy(ies) —History of abortion, if any - History of infertility -

History of Mental and Physical Health
i.  History of Physical iliness
» Diabetes mellitus/ Asthma or any respiratory difficulty / TB / Malaria / Dengue / Hypertension / heart disease / disease of Thyroid / epilepsy /
stroke / unconsciousness / head trauma / aches or pain at any part of body / problem in urination or bowel / Jaundice / acidity or heart burn /
weakness / dizziness / problem with vision or hearing /A ny other history -
» Treatment history (through, for instance, allopathy / homeopathy / local / traditional / faith healing) or hospitalisation -
» Reasons and duration of hospitalisation -
ii. Psychiatric History
» Symptoms suggestive of mental illness, If any -
» Diagnosed mental illness-
» Treatment history (through, for instance, allopathy / homeopathy / local / traditional / faith healing) or hospitalisation
» History of hospitalisation —
» Reasons and duration of hospitalisation -
iii. Any loan or debt incurred due to treatment -

Mental and Physical Health in Prison
i.  History of Physical iliness
» Diabetes mellitus / Asthma or any respiratory difficulty / TB / Malaria / Dengue / Hypertension / heart disease / Thyroid disease / epilepsy /
stroke / unconsciousness / head trauma / aches or pain at any part of body / problem in urination or bowel / Jaundice / acidity or heart burn /
weakness / dizziness / problem with vision or hearing / Any other history -
» Treatment history or hospitalisation -
» Reasons and duration of hospitalisation —
ii.  Psychiatric History
» Symptoms suggestive of mental illness, If any -
» Diagnosed mental illness-
» Treatment history or hospitalisation -
» History of hospitalisation -
» Reasons and duration of hospitalisation-
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Temperament/ Personality (before and after incarceration) -

Detailed assessment of temperament or personality is not possible due to limitation of time. An attempt shall be made to have an overall view about the pris-
oner’s personality, whether he/she was adaptive or maladaptive. If a history suggestive of maladaptive personality is found, then a description of the personal-
ity is to be noted down. Attempt will be made to know whether there was history of unhelpful/harmful behaviour and emotional dysregulation like anger, short
temperedness, aggression, abusing others, frequently engaging in fights with others, stealing, lying, gambling, running away from home, threatening others,
tendency to harm self and others, deliberate self harm, suicidal threat and attempt, social withdrawal/aloofness, mistrusting without basis, rigidity, tendency to
worry excessively, tendency to unnecessarily repeat same act or speech, any other behaviour.

Please administer the following tools during the interview
i. DSM-b Self-Rated Level 1 Cross-Cutting Symptom Measure
ii. Hindi-Mental State Examination
iii. Life Events Checklist for DSM-5 (LEC-5)
iv. WHO - The Alcohol, Smoking and Substance Involvement Screening Test (ASSIST), V.3
v.  Wechsler Adult Intelligence Scale- 4th Edition (India norms)
vi. Please conduct a clinical interview with the prisoner where required

Mental Status Examination

GENERAL APPEARANCE AND BEHAVIOUR

Nutritional status by observing the person’s current body weight and appearance

Dress, grooming and hygiene

Eye to eye contact Rapport

Tics/ Mannerism/Catatonia /Any abnormal movement

Attitude - Interested / bored / hostile / defensive / friendly/ cooperative / guarded / relaxed with the interview process or seems uncomfortable.
PMA (Psychomotor activity) —
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MOOD (SUBJECTIVE STATEMENT OF EMOTIONS)
1. Appropriate: yes/no Congruent: yes/no Range -

2. Reactivity -

3. Labile: Yes/No
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Affect (Interviewer’s Observation
of the Person’s Emotions)
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[A person’s affect is determined by the observations made by the interviewer during the course of the interview. The person’s affect is noted to be inap-
propriate no connection is clear between what the person is saying and the emotion being expressed.]
1. Euthymic (normal) / constricted (limited variation) / blunted (minimal variation) / and flat (no variation) etc.

SPEECH

1. Volume, rate, rhythm, quantity and pitch, spontaneity, latency

THOUGHT

'y
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. Thought process -

Formal thought disorder -

Thought content -

Delusion -

Possession — obsession/thought alienation

PERCEPTION - HALLUCINATION - PRESENT/ABSENT

COGNITIVE FUNCTIONS

JUDGMENT-
1. Personal, Social, test — impaired/intact

INSIGHT

Qualitative Questionnaire for Prisoners
Sentenced to Death and their Experience
with the Criminal Justice System

OBJECTIVES FOR QUALITATIVE INTERVIEWING OF THE PRISONER:

1. To obtain history of the prisoner for a detailed understanding of his/her mental health (Please see history proforma).

2. To understand the lived experiences of the prisoner under the sentence of death.

3. To understand how the prisoner deals with his/her family’s response to his/her arrest and death sentence.

4. To understand the psychological responses and coping mechanisms of the prisoner in dealing with his/her arrest and death sentence.

RESEARCH QUESTIONS AND GUIDELINES FOR INTERVIEWER
1. What are ways in which the prisoner understands his/her subjective experiences since the time of arrest?
Guidelines for the interviewer:

The interviewer will look for the prisoner’s subjective understanding of his/her experiences. The interviewer will also look for the ways in which the
prisoner emphasizes certain aspects of his/her prison life over other aspects. Allow the prisoner to go on speaking if he/she moves on his/her own
accord to components covered by Q2, Q3 and Q4.

The interviewer may ask questions such as...

- Tell us about the experiences you have gone through since you were arrested.

2. What are the kinds of interactions the prisoner has gone through with relevant institutions such as the prison, legal system, media etc.?
Guidelines for the interviewer:

The interviewer would try to understand...

- Interactions with the prison authorities (abuse, fear, exploitation, inspiration, mentorship).

- Interactions with the other inmates (relationships, hierarchies, friendships, role-models, cooperation, animosity, exploitation, abuse; physical, sexual,
emotional, verbal, financial and any other).

- Mental health facilities available to the prisoner (awareness, accessibility and availability of mental health facilities, knowledge about the medicines
they are prescribed if any).

- Interactions with the lawyer/s and their perception of the legal system.

- Experiences in the courtroom (feelings of alienation, sense of powerlessness, reaction when death sentence was proclaimed, experience of being
handcuffed etc.).

- Interactions with the media (experience of giving media interviews, perception of their portrayal by the media, attitude towards media, how would
they want to be represented in the media, concerns about impact of media portrayal on family).
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The interviewer may ask questions such as...

- Can you share with us some of the experiences you've had with the prison authorities? How do these experiences make you feel?
- Can you share with us some of your experiences with the other inmates?

- What are the health services available to you in prison?

- Tell us about your experience with your lawyer.

- Can you share with us how you felt when you are taken to the courtroom?

- Can you share with us some of the experiences you've had with the media?

3. What are the ways in which the availability/lack of family and/or fraternal support has impacted the mental health of the prisoner?
Guidelines for the interviewer:

The interviewer would try to understand...

- Interactions with family and friends.

- Detailed experiences of interaction with family members after arrest / conviction / being put on death row (mulaqat, writing or receiving letters from
family, phone calls, meetings during trials etc.).

- Impact of these interactions on the prisoner’s mental health (guilt, hope, happiness, detachment, sense of abandonment, rejection etc.).

The interviewer may ask questions such as...

- Please tell us about your experience of meeting your family members.

« How much do you share with them about your experiences?

- Who has given you support since your arrest? Please share instances.

- Who has not given you support since your arrest? Please share instances.

- Do they share with you about their lives? How much do they share?

- In what ways do you think these interactions are impacting you mentally?
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4. What are the psychological responses of the prisoners to the death sentence? What are the coping mechanisms used by the prisoners while under
the death sentence?

Guidelines for the interviewer:

The interviewer will try to understand the various ways in which the prisoner has been affected psychologically since being sentenced to death.
Attempts will be made to record the psychological responses, change in thoughts, feelings, attitude, behaviours, perceived stress and various coping
mechanisms. Coping mechanisms may include denial, acting out, harm to self and others, strategization, help seeking behaviour, guilt and remorse,

hopelessness, acceptance of reality, distraction, aggression, uplifting mind, spirituality, humour, generating hope, fantasy and any other mechanism.
The interviewer may ask questions such as...

- What were your thoughts and feelings when you learnt about your death sentence?

- Have these thoughts and feelings taken some other form now, given the amount of time that has elapsed?

- Can you share some of the most painful/difficult/stressful experiences you have gone through since you have been sentenced to death?

- How do you deal with these painful/difficult/stressful experiences? Can you give us examples of the kind of things you do or think about in these
situations?

+ Who are the people, if any, that you turn to for support during painful/difficult/stressful experiences?
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Qualitative Questionnaire for Families of Prisoners
Sentenced to Death and their Experience with
the Criminal Justice System

OBJECTIVES FOR QUALITATIVE INTERVIEWING OF THE FAMILY MEMBERS

1. To supplement the longitudinal history of the prisoner’s mental health from birth to present. (Please see history proforma).

2. To explore the socio-economic consequences of the arrest and death sentence of the prisoner on family members and to search for any change in
their relationship with the prisoner due to that.

3. To understand the psychological responses of the family members to the arrest and death sentence of the prisoner and their coping mechanisms.

RESEARCH QUESTIONS AND GUIDELINES FOR INTERVIEWER
1. What are the socio-economic consequences of arrest and death penalty on the family of prisoner under the sentence of death?
Guidelines for the interviewer:

i.  The interviewer will look for the consequences of the arrest and death sentence on each family member (father, mother, siblings, wife/husband and
children). The interviewer would try to understand the impact of these consequences on each member and their relationships with each other.

i. The interviewer would try to understand the economic consequences of the arrest on the lives of the family members. In case the prisoner was the
sole earner of the family before his/her arrest, then how is the family managing now.

iii. The stigma attached to imprisonment in general and the death penalty in particular is such that often the families of the accused also bear the brunt.
So, the interviewer would also try to understand the social consequences of the arrest on the family members.

iv. The interviewer will try to understand the ways in which the arrest has affected marital, educational and career prospects of the children and other
family members of the prisoners.

v. The interviewer may start with questions such as...
- Can you please tell us about your experience since your relative’s arrest? How has your life changed after his/her arrest?
- In what way has your interaction with your neighbours/near and dear ones changed since the arrest?
- What was the perception of the neighbours about the prisoner before and after the alleged crime? How has it changed over the years?
- Can you please tell us about the economic consequences faced by the family? If the prisoner was the only earner in the family, then how is the

family managing now?

- How has the arrest impacted the educational and career prospects of the other family members including the children?
- How has the arrest impacted any marital prospects of the other family members including the children?
« Whom do you turn to for support?

2. What are the changes if any in the relationship of the family members with the prisoner as a result of the aforementioned consequences?
Guidelines for the interviewer:

i.  The interviewer would try to understand the relationship the family members had with the prisoner before the arrest and if it has changed after that.
This would include the experiences of the family members of mulagat with the prisoner, writing or receiving letters from the prisoner, phone calls, and
meetings during the trial etc.

ii. The interviewer may start with questions such as...

- How often do you get in touch with your relative (prisoner)? What kind of things do you talk about when you speak to him/her?

- Do you speak to your relative (prisoner) about the consequences you have faced since his/her arrest and death sentence?

- What are your relative’s (prisoner) reactions when you tell him/her about these consequences being faced by the family (guilt, detachment, remorse,
any other)?

- Is there any change in your relationship with the prisoner because of the consequences you have faced?

- How does the prisoner describe his/her prison life to you during mulagat/or through phone calls/letters?

3. What are the psychological responses of the family to the death sentence?
Guidelines for the interviewer:

i.  The interviewer will try to understand the various ways in which the family members are affected emotionally because of the prisoner’s death sen-
tence. An attempt will be made to record the psychological responses, change in thoughts, feelings, attitude, behaviours, perceived stress and various
coping mechanisms. The coping mechanisms may include denial, avoidance , acting out, harm to self and others, strategization, help seeking be-
haviour, guilt and remorse, hopelessness, acceptance of reality, distraction, aggression, uplifting mind, spirituality, humour, generating hope, fantasy,
self blaming and any other mechanism.)

ii. The interviewer may start with questions such as...

- What were your thoughts and feelings when you learnt about the death sentence?

- Have these thoughts and feelings taken some other form now, given the amount of time that has elapsed?

- Can you share some of the most painful/difficult/stressful experiences/moments since the death sentence was imposed?

+ How do you deal with these painful/difficult/stressful experiences? Can you give us examples of the kind of things you do or think about in these situations?
+ Who are the people, if any, that you turn to for support during painful/difficult/stressful experiences?
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4. What is your perception of the death penalty and its consequences on mental health? Should this kind of punishment be given to anyone?
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Mental Health Research Project
Consent Form (Prisoner)

This consent form describes a research project on the mental health of prisoners sentenced to death in India, what you may expect if you decide to
take part in the project, and important information to help you make your decision. Please read this form carefully. The interviewers will explain the
consent form and this project to you. This consent form is not a contract and by signing or by not signing the form your legal rights will in no way be
affected. Please ask questions about anything that is not clear to you before you agree to participate or at any time during the interview.

INTRODUCTION

1. This project is being conducted by the Centre on the Death Penalty at the National Law University, Delhi. The purpose of the project is to understand
and analyse the mental health, including mental iliness and intellectual disability, of prisoners sentenced to death in India.

2. The project aims to interview prisoners who are currently under the sentence of death in India. Families of the prisoners will also be interviewed to
further our understanding of the mental health issues of prisoners on death row.

3. An analysis of interviews with prisoners sentenced to death and their families will be published in a report after the prisoners and their families have
been interviewed.

CONDITIONS OF THE INTERVIEW
1.  We are inviting you to take part in this project because you have been given the death sentenceby _____ or your death sentence has been
confirmed by .

2. The interview is being conducted by researchers from the Centre on the Death Penalty, National Law University, Delhi.

CONDITIONS FOR PARTICIPATING IN THE PROJECT

Participating in this project is voluntary.

You can refuse to participate in the project.

If you agree to participate in this project, you can choose to withdraw at any point.

If you withdraw your consent, no information about you will be used.

The interview will be conducted in the language you speak and understand

If you decide not to participate in the project, or if you stop participating at any time, you will not be penalised or lose any benefits for which you
otherwise qualify.

Your family will be interviewed for this project, with their consent.

Your name and the prison you are imprisoned in will not be published, either during or after the project.
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9. Your family’s name and address will not be published, either during or after the project.

10. Information obtained from you and your family may be used for and may be published in the report.

11. The purpose of the interview is NOT to provide treatment and care. The interview is conducted only for research purposes.

12. Recommendations for treatment and care to address your mental health will be made if the interviewers identify that there is an imminent need to do so.
13. The interview is NOT being conducted in relation to your legal case.

14. Your participation in the project may not affect or influence your sentence, your parole, or any other aspect of your imprisonment.

DESCRIPTION OF THE PROCEDURES INVOLVED IN THE PROJECT

1. The interview will be conducted in prison. If you agree to participate in the project, you will be asked about your physical and mental health during
and before your imprisonment.

You will be asked questions related to your life in prison and before you were imprisoned.

You may be asked questions about incidents in your life which may have caused or may cause you some emotional or psychological distress.

You will NOT be asked about the crime of which you have been accused, unless you choose to talk about it.

The interview may be for approximately 4-5 hours and may be conducted over multiple meetings.

If you refuse to participate in the project, reasons for such refusal may be recorded, with your consent.
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CONFIDENTIALITY

1. Information obtained from you and your medical records will be known only to people working on the project and people working with the Centre.
2. Information regarding the crime you have been accused of will be known only to people working on the project and people working with the Centre.
3. The project will not publish your name and your family’s name and address.

PAYMENT

You and your family will NOT be paid for your participation in the project.
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CONSENT
1. | fully understand that the interviews are being conducted by the Centre on the Death Penalty, National Law University, Delhi as part of a research
project on mental health of prisoners sentenced to death in India.
| fully understand that the findings of the project will be published in a report.
| fully understand that my family may be interviewed.
| fully understand that no information identifying me or my family will be published during or after the project.
| fully understand the nature and purpose of the information required from me.
| fully understand that the interview is not being conducted as part of treatment and care.
| fully understand that if there is an imminent need, recommendations for further steps to address my mental health will be made.
| fully understand that participating in the project may not affect or influence my sentence, parole or any other aspect of my imprisonment.
| fully understand that the interview is not being conducted in relation to my legal case.
. | fully understand that information obtained from me will be known to people working on the project as well as people working with the Centre.
| fully understand that information related to the crime | have been accused of will be known to people working on the project as well as people
working with the Centre.
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I have read the foregoing information/it has been read to me. | have had the opportunity to ask questions about it and my questions have been
answered to my satisfaction.

l, , CONSENT/REFUSE to be part of the project.

Date:
Place: Signature/Thumb Impression
Signature of Interviewer Signature of Interviewer Signature of Interviewer
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