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Scope of Our Discussion Today

This presentation is intended to provide an overview of maritime law for Port 
districts.  Specifically, we will discuss maritime casualties and the handling of admiralty 
of maritime tort and contract claims.  We will discuss various state and federal court 
jurisdictional issues concerning maritime claims, the categories of personal injury 
claims, unique admiralty statutory schemes, and liabilities of a vessel, including ships, 
recreational and fishing vessels.
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Scope of Our Discussion Today

The following topics will be addressed:

• Federal and state jurisdiction of admiralty claims and the Saving to Suitors Clause in
28 U.S.C. § 1333 (1);

• The Admiralty Extension Act;

• Maritime torts and maritime contract claims;

• Proportionate Fault, contribution and indemnity;

• General Consideration for Marina Operators;

• The Shipowners' Limitation of Liability Act;

• General Overview of Owner's Duty for Wreck removal for sinking, stranding and fire;

• Oil Pollution Liability;

• Liabilities of the vessel: Vessel arrest and maritime liens.
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What We Will Not Cover

Cargo Statutes, Treaties, Claims and Cargo Insurance
Tugs and Towage
Pilotage
Practice and Procedure
General Average
Fisheries
Regulatory Shipping Statutes including Cabotage
Practice before the Surface Transportation Board or 
MaRad
In-Depth Pollution and Environmental Claims
International Treaties
Law of Collision
Vessel Documentation
Marine Financing
In-depth analysis of damages
Life Salvage, Contract Salvage, Treaties and Underwater 
Recovery Efforts

• Marine Insurance Policy Forms or information about Marine 
Insurers

• Specific Coast Guard Regulations

• NTSB hearings

• Fisheries Rules

• Baseline Delimitation

• Navigable waters, Exclusive Economic Zone, Continental 
Shelf

• Rules of Innocent Passage

• Piracy

• Maritime Security

• Regulation of Port Facilities

• Charter Parties

• Bills of Lading

• SAR Rule B

• The Jones Act, LHWCA, Death on High Seas Act
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References for Practice

• Benedict on Admiralty

• American Maritime Cases

• Admiralty and Maritime Law, by Thomas Schoenbaum

• The Law of Seaman, by Force and Norris
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References for Practice

• Supplemental Admiralty Rules for Admiralty and Maritime Claims

• Maritime Personal Injury, Washington Torts and Personal Injury

• United States Code—Title 46 and Code of Federal Regulations—§§ 33 and 46
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The Maritime Casualty

• Most Washington modern Port facilities have a mix of uses that include:

• (1) land based operations controlled by state law, including retail leases for 
restaurants, offices, and stores; 

• (2) maritime operations including ship berthing agreements, operations on navigable 
water, moorage operations and cargo operations controlled by federal general 
maritime law;

• (3) gray areas that are fact specific and may be controlled by state or federal 
maritime law. 
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• Maritime Casualties generate complex maritime issues often combined with state court issues.

• Fires, collisions, catastrophic weather, large waves, and sinking of vessels or structure cause the 
following:

• Wreck Removal and Salvage of vessels and equipment and storage

• Pollution and oil remediation of hazardous substances and claims by the Coast Guard

• Property damage claims, including vessels, equipment and infrastructure

• Personal injury and death claims

• Maritime contractual disputes

• Insurance disputes and business interruption claims

• Maritime lien claims

• Limitation of Liability Proceedings

• NTSB, Coast Guard and Regulatory Investigations

• Municipal intervention by law enforcement, WDOE and Fire departments

• Potential vessel arrests

• Choice of law and jurisdictional disputes

• Potential cargo claims

The Maritime Casualty
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Basis of Federal and 
State Court Jurisdiction

• 28 U.S.C. § 1333 (1)—The modern admiralty statute—grants concurrent  jurisdiction 
to federal courts admiralty and maritime jurisdiction

• Certain cases must be asserted in Admiralty and not State Court:

Foreclosing a Maritime Lien

SAR C and E Vessel Arrest—in rem claims

Rule B Attachment

Complaint for Limitation of Liability

Marine Salvage

Claims for General Average
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Basis of Federal and
State Court Jurisdiction

• The Saving to Suitors Clause and Concurrent State Court Jurisdiction in 28 U.S.C. 
1333(1) 

• “Saving to suitors in all cases all other remedies to which they are entitled.”

• Does not permit “splitting a cause of action in state and federal court or filing two 
actions at the same time.



15©2016 Lane Powell PC 

Basis of Federal and
State Court Jurisdiction

• Saving to Suitors gives plaintiffs the right—in certain cases—to pursue certain cases 
in state court

• Removal of State Court cases to Federal Court

• Specific Exceptions to Removal—Romero v. Int'l Terminal Operating Co.

• 1. No removal solely based on admiralty jurisdiction 1333;  and

• 2.    Jones Act  lawsuits filed in state court by a seaman 46 U.S.C. § 30104
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Tort Claims—
Are They Within Admiralty Jurisdiction?

• Traditionally the "location test"—tort occurring wholly within navigable waters 
supported admiralty jurisdiction

• Modern Test—2 pronged test—Not every event on water is within admiralty 
jurisdiction

• Executive Jet—1972—airplane fortuitously crashes in water on take off

• Foremost Ins. Co. v. Richardson, (1982)—collision of 2 pleasure boats on navigable 
waters—"had a significant relationship with traditional maritime activity."
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Tort Claims—
Are They Within Admiralty Jurisdiction?

• Sisson v. Ruby (1990)—dryer fire aboard a pleasure boat navigable waters 
"substantial relationship with traditional maritime activity".... "arising from the 
storage and maintenance of a vessel....on navigable waters."

• Jerome B. Grubart, Inc. v. Great Lakes Dredge & Dock Co., Modern test: 

• (1) whether the incident has potentially disruptive impact on maritime commerce; 
and 

• (2) whether the general character of the activity giving rise to the incident shows a 
substantial relationship to traditional maritime activity."
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Tort Claims—
Are They Within Admiralty Jurisdiction?

• Grubart Decision Quotes:

• “While not every tort involving a vessel on navigable waters falls within the scope 
of admiralty jurisdiction, no matter what . . .ordinarily it will be so.”

• It “is not a fatal criticism that virtually every activity involving a vessel on navigable 
waters would be a traditional maritime activity sufficient to invoke maritime 
jurisdiction.”
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Admiralty Extension Act—46 U.S.C. §
30101

• Extends federal admiralty jurisdiction to "cases of injury or damage, to person or 
property, caused by a vessel on navigable waters, even though the injury or damage 
is done or consummated on land."

• Examples: 

Boat on the Columbia River hits a bridge and causes injury on river bank;

Ship collides with dock during berthing procedure causing property damage
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Admiralty Extension Act—46 U.S.C. §
30101

• Gutierrez v. Waterman S.S. Corp.— Supreme Court finds AEA jurisdiction to 
longshoreman slipping on beans spilling on dock by flimsy bags poorly maintained by 
vessel owner.

• No Temporal requirement—in Jerome Grubart—the ship's work causing the damage 
to land was not contemporaneous with flooding

• But See: Victory Carriers, Inc. v. Law—Supreme Court finds no Admiralty Jurisdiction 
when longshoreman injured on dock by equipment owned and operated by 
stevedore. 

• Distinguishes Guiterrez—Supreme Court holds that “The decision in Guiterrez
turned not on the “function” the stevedore was performing at the time of his 
injury, but rather, upon the fact that his injury was caused by an appurtenance of a 
ship, the defective cargo containers . . .”
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Admiralty Jurisdiction Example

• Specker v. Kazma et. Al, 2016 A.M.C. 2073

• Central Question—Whether Admiralty Jurisdiction over Vessel and Tour Operator for 
Shark Bite Accident 

• Specker injured during chumming accident when bitten by shark

• California District Court denied motions to dismiss for no admiralty jurisdiction by 
tour operator and the charter boat company
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Specker Continued:

• Court held that Locality Test satisfied—Specker injured because of a negligent crew 
on a charter vessel on navigable water

• Potential to Disrupt Maritime Commerce

• The “potential disruption” of maritime commerce applies to recreational vessels.

• This was a charter vessel—used commercially for tourist activities.

• The accident involved negligence of the charterer and vessel crew—even though 
accident occurred in the open ocean.
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Specker Cont.

• Substantial Relationship to Traditional Maritime Activity

• Court rejected argument that this was just an accident resulting from “swimming 
with fish”

• The accident was caused by the negligent operation of a vessel on navigable 
waters has a sufficient nexus to traditional maritime activity

• “Under Grubart and Taghadomi, the inclusion of just one tortfeasor renders all 
Defendants subject to maritime jurisdiction. Here, the activity is not just a scuba 
dive from shore but is a dive expedition that involved several distinct yet 
interrelated parties.  All Defendants benefitted from Specker paying a fee to travel 
in a boat in the ocean to a location where the dive leader guided her and others 
on a cage-free expedition with sharks. . . . .There is maritime jurisdiction over all 
Defendants in this case.
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MARITIME 
CONTRACTS
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Maritime Contracts

• Not all contracts are maritime contracts—Factually dependent

• DeLovio v. Boit—”all contracts . . .which relate to the navigation, business or 
commerce of the sea” are within admiralty jurisdiction 

• Supreme Court—Exxon Corp. v. Central Gulf Lines: that admiralty contract jurisdiction 
is based upon "nature and subject matter" of the contract, the "fundamental interest 
at issue" and the "protection of maritime commerce"

• A contract to build a boat is not a maritime contract

• But, a contract to repair a boat is a maritime contract
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Examples of Maritime Contracts

• Extensive retrofitting of a Vessel—maritime contract

• Contracts for Necessaries—Supplies, provisions to a Vessel 

• Charter Parties 

• Wharfage Agreements

• Vessel Storage Contracts and Moorage

• Carriage of Goods and Affreightments

• Marine Insurance

• Stevedoring Contracts

• Vessel Berthing Agreements



35©2016 Lane Powell PC 

Maritime Contracts

• Questions to ask:--Were supplies, repairs or necessaries given to a vessel?

• Berthing, moorage, storage on water—generally maritime contract

• A maritime contract or supplies to a vessel creates a maritime lien

• If the owner or operator does not pay, possible to foreclose a maritime lien in rem
against a vessel 
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Jury Trials

• If jurisdiction only asserted under § 1333, no jury trial, although federal court may 
empanel an advisory jury

• § 1331 and § 1332 support jury trial in federal court
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Federal General Maritime Tort Law

• Application of federal general maritime tort law will sharply impact remedies

• Impacts Damages available to Plaintiffs

• Punitive Damages may be available

• Contribution Rights may be impacted 
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• Liability allocated between co-defendants according to their degree of fault.

• U.S. v. Reliable Transfer,  421 U.S. 397 (1975)

• There is Joint and Several Liability among defendants in admiralty tort actions

• Plaintiff’s contributory negligence is not a complete bar to recovery, but may reduce 
Plaintiff’s recovery 

Comparative Fault  for Maritime 
Torts
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• McDermott, Inc. v. Amclyde, 511 U.S. 202 (1994), Supreme Court considered impact 
of proportionate fault on non-settling tortfeasor.

• Court rejected pro tanto or dollar for dollar approach

• There is no contribution right of a non-settling defendant against settling defendant

• The fact finder will allocate fault against both the settling and non-settling tortfeasor

• There is still joint and several liability 

• Caveat: McDermott Rule applies only to Tort Allocations—does not bar 
contribution and indemnity claims for contract claims

Maritime Tort Settlements
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• McDermott Rule—Need to be joint defendants in the same lawsuit

• The McDermott Rule may be impacted by certain procedural statutes—like 
Limitation of Liability  46 U.S.C. 30501—30512. 

Maritime Tort Settlements
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Personal Injury and Death

• Important questions in every case:

• Status of the person injured—passenger, type of vessel (i.e. cruise ship), maritime 
worker, non-seafarer

• Location of the injury or death—dock, adjoining land, high seas, foreign jurisdiction, 
outer continental shelf (oil rigs), territorial waters, navigable waters
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Personal Injury and Death

• As a general rule, maritime statute of limitations for personal injury and death claims 
under federal maritime law is 3 years—46 U.S.C. § 30106

• General references:  Coast Guard regulations, the COLREGS
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Death Within 3 Nautical Miles
of Shore—Territorial Waters

• A general maritime law cause of action for wrongful death exists for death in state 
territorial waters.

• 46 U.S.C. § 30106 statute of limitations is 3 years

• Lawsuit can be filed against the vessel and against the vessel owner in § 1333 
jurisdiction federal court

• Yamaha Motor Corporation v. Calhoun—Supreme Court held that federal wrongful 
death remedies can be supplemented by state wrongful death remedies
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PUNITIVE DAMAGES UNDER THE 
FEDERAL GENERAL MARITIME LAW
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• Punitive Damages are available under federal general maritime tort law

• Federal law preempts contrary state law

• Exxon Shipping v. Baker—In 2008, U.S. Supreme Court held that generally punitive 
damages should not be greater than a 1:1 ratio as compared with compensatory 
damages

• Exxon arises out of spillage 11 million gallons crude oil

• Atlantic Sounding Co., Inc. v. Townsend—In 2009, the U.S. Supreme Court awarded 
punitive damages against Jones Act Employer for failure to pay maintenance and 
cure

• Atlantic Court Held that punitive damages were an established part of the maritime 
law in 1920 

Punitive Damages
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Recent Cruise Ship Decision:  
Hausman v. Holland America Line



47©2016 Lane Powell PC 

Recent Cruise Ship Decision:  
Hausman v. Holland America Line
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Verdict and Segments of Case
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Verdict and Segments of Case
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The Maritime Casualty and Marine 
Salvage
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Salvage Claims

• Marine salvage is the saving of maritime property from a marine peril placing the 
property at risk from destruction or loss, and the salvage event must be successful

• Based upon federal general maritime law and 1989 International Convention on 
Salvage.

• This is a common maritime principal among maritime nations

• Salvage can be:

• (1) Contractual—i.e. towing a boat into safety for a specific fee or the Costa 
Concordia; 

• (2) Voluntary—the Good Samaritan in which a volunteer saves property—rescues a 
boat with passengers adrift on the sea;

• (3) Treasure salvage—which is voluntary;

• (4) Life salvage. 
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Salvage Claims

• A court determines the salvage award for a volunteer salvor according to the 
Blackwall factors:

• Time and labor necessary for salvage;

• The skill and energy necessary

• The value of the property and the degree of risk to which exposed

• Risk incurred by the salvors

• Value of the property saved

• The degree of danger from which lives and property are rescued. 

• In addition, Article 13 of the 1989 International Convention on Salvage has 
addition criteria.  

• Article 14 provides for additional compensation for minimizing damage to the 
environment.
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The Maritime Casualty—
Wreck Removal
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Wreck Removal

• Wreck Act—33 U.S.C. § 409—Wreck Removal

• Ship/vessel sinks in navigable waters of U.S.—obstructs water—owner has a strict 
duty to remove

• Most insurance policies even for yachts have wreck removal provisions
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Wreck Removal

• If the government removes a wreck—owner liable for costs—even if the owner 
is not negligent in the sinking

• If a third party is liable for the sinking, vessel owner has a claim against third 
party
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The Maritime Casualty:
Oil Pollution, Hazardous Substances 
in the Navigable Waters
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Oil Pollution and Hazardous Substances

• The Oil Pollution Act, 1990 (“OPA”) 33 U.S.C. §§ 2701 – 2761.

• OPA—Facility Owner and Vessel Owner are strictly liable for oil pollution and 
remediation.

• Exceptions:

• (1)  Act of God;

• (2)  Act of War;

• (3)  Act or omission of a third party.  A third party does not include agents, 
employees or independent contractors. 
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Oil Pollution and Hazardous Substances

• Most insurance policies cover pollution liabilities for terminal operators as well as 
vessels

• Other applicable statutes for the discharge of hazardous substances in the navigable 
waters include CERCLA, Clean Water Act and state law statutes.
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LIMITATION OF LIABILITY—
THE MARITIME DISASTER AND THE 
LIMITATION ACT
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The Maritime Disaster and
the Limitation Act

• The Shipowners' Limitation of Liability Act was first enacted in 1851 to stimulate 
shipping

• Codified in 46 U.S.C. §§ 30501-30512.

• Ship owner seeking exoneration from or limitation of liability for a marine casualty or 
big disaster on navigable waters

• Shipowner trying to limit liability for all claims arising out of the casualty to the post 
casualty value of the vessel plus pending freight
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The Maritime Disaster and
the Limitation Act

• Only an Owner or Bareboat Charterer can Limit
46 U.S.C. § 30501

• Foreign-Owners can Seek Limitation in a U.S. Court

• Limitation Action can be brought in federal district court--§ 1333 Jurisdiction

• Limitation Fund—What it is
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The Maritime Disaster and
the Limitation Act

• Supplemental Fund—death claims—46 U.S.C. § 30506 applies only to seagoing 
vessels and excludes yachts, tugs, towboats (old Sirovitch amendments MORRO 
CASTLE)

• Shipowner must show that not in privity or knowledge for the loss—no 
unseaworthiness, negligence or violation of a safety statute that the shipowner 
should know.
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The Maritime Disaster and
the Limitation Act

• Claimant must show that Shipowner's negligence or unseaworthiness of the 
Vessel caused the loss

• Rule F of the Supplemental Admiralty Rules provides the procedure under the 
Act
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RULE F.  LIMITATION OF LIABILITY

(1)   Time for Filing Complaint; Security. Not later than six months after receipt of a claim in writing, any vessel owner may file a 

complaint in the appropriate district court, as provided in subdivision (9) of this rule, for limitation of liability pursuant to statute. The 

owner (a) shall deposit with the court, for the benefit of claimants, a sum equal to the amount or value of the owner's 'interest in the 

vessel and pending freight, or approved security therefor, and in addition such sums, or approved security therefor, as the court may 

from time to time fix as necessary to carry out the provisions of the statutes as amended; or (b) at the owner's option shall transfer to a 

trustee to be appointed by the court, for the benefit of claimants, the owner's interest in the vessel and pending freight, together with 

such sums, or approved security therefor, as the court may from time to time fix as necessary to carry out the provisions of the statutes 

as amended. The plaintiff shall also give security for costs and, if the plaintiff elects to give security, for interest at the rate of 6 percent 

per annum from the date of the security.

(2)   Complaint. The complaint shall set forth the facts on the basis of which the right to limit liability is asserted and all facts necessary 

to enable the court to determine the amount to which the owner's liability shall be limited. The complaint may demand exoneration 

from as well as limitation of liability. It shall state the voyage if any, on which the demands sought to be limited arose, with the date and 

place of its termination; the amount of all demands including all unsatisfied liens or claims of lien, in contract or in tort or otherwise, 

arising on that voyage, so far as known to the plaintiff, and what actions and proceedings, if any, are pending thereon; whether the 

vessel was damaged, lost, or abandoned, and, if so, when and where; the value of the vessel at the close of the voyage or, in case of 

wreck, the value of her wreckage, strippings, or proceeds, if any, and where and in whose possession they are; and the amount of any 

pending freight recovered or recoverable. If the plaintiff elects to transfer the plaintiffs interest in the vessel to a trustee, the complaint 

must further show any prior paramount liens thereon, and what voyages or trips, if any, she has made since the voyage or trip on which 

the claims sought to be limited arose, and any existing liens arising upon any such subsequent voyage or trip, with the amounts and 

causes thereof, and the names and addresses of the lienors, so far as known; and whether the vessel sustained any injury upon or by 

reason of such subsequent voyage or trip.
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(3)   Claims Against Owner; Injunction. Upon compliance by the owner with the requirements of subdivision (1) of this rule all claims 
and proceedings against the owner or the owner's property with respect to the matter in question shall cease. On application of the 
plaintiff the court shall enjoin the further prosecution of any action or proceeding against the plaintiff or the plaintiff’s property with 
respect to any claim subject to limitation in the action.

(4)   Notice to Claimants. Upon the owner's compliance with subdivision (1) of this rule the court shall issue a notice to all persons 
asserting claims with respect to which the complaint seeks limitation, ad-monishing them to file their respective claims with the clerk of 
the court and to serve on the attorneys for the plaintiff a copy thereof on or before a date to be named in the notice. The date so fixed 
shall not be less than 30 days after issuance of the notice. For cause shown, the court may enlarge the time within which claims may be 
filed. The notice shall be published in such newspaper or newspapers as the court may direct once a week for four successive weeks 
prior to the date fixed for the filing of claims. The plaintiff not later than the day of second publication shall also mail a copy of the 
notice to every person known to have made any claim against the vessel or the plaintiff arising out of the voyage or trip on which the 
claims sought to be limited arose. In cases involving death a copy of such notice shall be mailed to the decedent at the decedent's last 
known address, and also to any person who shall be known to have made any claim on account of such death.

(5)   Claims and Answer. Claims shall be filed and served on or before the date specified in the notice provided for in subdivision (4) 
of this rule. Each claim shall specify the facts upon which the claimant relies in support of the claim, the items thereof, and the dates on 
which the same accrued. If a claimant desires to contest either the right to exoneration front or the right to limitation of liability the 
claimant shall file and serve an answer to the complaint unless the claim has included an answer.

(6)   Information to be Given Claimants. Within 30 days after the date specified in the notice for filing claims, or within such time as 
the court thereafter may allow, the plaintiff shall mail to the attorney for each claimant (or if the claimant has no attorney to the 
claimant) a list setting forth (a) the name of each claimant, (b) the name and address of the claimant's attorney (if the claimant is 
known to have one), (c) the nature of the claim, i.e., whether property loss, property damage, death, personal injury etc., and (d) the 
amount thereof.

RULE F.  LIMITATION OF LIABILITY (cont.)
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(7)   Insufficiency of Fund or Security. Any claimant may by motion demand that the funds deposited in court or the security 
given by the plaintiff be increased on the ground that they are less than the value of the plaintiff’s interest in the vessel and 
pending freight. Thereupon the court shall cause due appraisement to be made of the value of the plaintiff’s interest in the 
vessel and pending freight; and if the court fords that the deposit or security is either insufficient or excessive it shall order its 
increase or reduction. In like manner any claimant may demand that the deposit or security be increased on the ground that it is
insufficient to carry out the provisions of the statutes relating to claims in respect of loss of life or bodily injury; and, after notice 
and hearing, the court may similarly order that the deposit or security be increased or reduced.

(8)   Objections to Claims: Distribution of Fund. Any interested party may question or controvert any claim without filing an 
objection thereto. Upon determination of liability the fund deposited or secured, or the proceeds of the vessel and pending 
freight, shall be divided pro rata, subject to all relevant provisions of law, among the several claimants in proportion to the 
amounts of their respective claims, duly proved, saving, however, to all parties any priority to which they may be legally 
entitled.

(9)   Venue; Transfer. The complaint shall be filed in any district in which the vessel has been attached or arrested to answer 
for any claim with respect to which the plaintiff seeks to limit liability; or, if the vessel has not been attached or arrested, then in 
any district in which the owner has been sued with respect to any such claim. When the vessel has not been attached or 
arrested to answer the matters aforesaid, and suit has not been commenced against the owner, the proceedings may be had in 
the district in which the vessel may be, 'but if the vessel is not within any district and no suit has been commenced in any 
district, then the complaint may be filed in any district. For the convenience of parties and witnesses, in the interest of justice, 
the court may transfer the action to any district; if venue is wrongly laid the court shall dismiss or, if it be in the interest of 
justice, transfer the action to any district in which it could have been brought.  If the vessel shall have been sold, the proceeds 
shall represent the vessel for the purposes of these rules.

RULE F.  LIMITATION OF LIABILITY (cont.)
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Limitation and
General Procedural Considerations

• F (1) and § 30511(a)—6 Month Time Bar from first written notice of claim

• Venue—F (9) Filed in federal district court (1) where the vessel is attached or arrested 
arising out of the casualty, (2) district where the Owner has been sued, (3) where the 
vessel is located or (4) if 1-3 are not applicable, any district.

• Security Required to be Posted: F(l) and § 30511(b) annual interest rate 6%
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Limitation and
General Procedural Considerations

• F (2) Allegations required to be in the pleadings

• F (3) and § 30511 (c) Stay of other proceedings—Court issues injunction

• F (4) Statutory Notice to Other Claimants

• F (5) Claim and Answer for Any Claimant
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Limitation and
General Procedural Considerations

• Defaulting Late Claimants—Do courts ever set them aside?

• F (6) Certain information must be given Claimants within 30 days of filing claims

• F (7) Claimants can assert that the bond is insufficient

• F (8) Process for Objecting to Claims
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Limitation and
General Procedural Considerations

• Limitation right—extends to pleasure craft—not just seagoing boats

• Nearly all other maritime nations are signatories to International Limitation of 
Liability Convention—the 1957 or 1976 Convention

• Difference 1976 Convention—easier to limit liability—larger limitation fund
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Limitation and
General Procedural Considerations

• Certain types of claims are not subject to the Act—wreck removal, pollution including 
oil pollution, salvage

• Shipowner trying to limit liability to post casualty value of the vessel plus pending 
freight

• Privity or Knowledge of the cause of the loss will defeat limitation
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Limitation and
General Procedural Considerations

• Limitation Fund—Generally does not include insurance

• Effect of the Monition—stay of other claims—What happens if someone files a 
lawsuit in another state?

• Single Claims and the protective stipulations
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Maritime Liens 
and Claims 

Against the Vessel 
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Claims Against the Vessel—Maritime 
Liens and What They Are

• A Maritime lien is an in rem claim against a Vessel and its equipment that arises by 
operation of law

• Historical basis of Maritime Liens

• A tort or contract involving a Vessel can give rise to a maritime lien—lien arises when 
event occurs or goods or services are supplied to vessel
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Claims Against the Vessel—Maritime 
Liens and What They Are

• A maritime lien can be a secret lien

• Maritime liens do not require possession for validity—Exception is a vessel owner 
with lien against cargo for unpaid freights.
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Claims Against the Vessel—Maritime 
Liens and What They Are

• Maritime Liens may give rise to an in personam claim against the vessel owner as 
well.

• Statutory Codification of Maritime Liens and Preferred Mortgages—46 U.S.C. §§
31301 – 31343
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Types of Claims Giving Rise
to Maritime Liens

• Tort claims—Allisions, Collisions, personal injuries, personal Injury to 
crewmember for unseaworthiness, other accidents involving a boat

• Contract claims—Furnishing of necessaries to a vessel—
46 U.S.C. § 31342—See also 46 U.S.C. § 31301
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Types of Claims Giving Rise
to Maritime Liens

• § 31301—Items must be furnished to a Vessel

• Examples of Contract liens—maritime salvage, seaman's wage claims, ship 
mortgages, pilotage, towage, wharfage and vessel repairs
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General Principles of Maritime Liens

• Non-possessory security interest that arises by operation of law

• Parties cannot confer maritime lien status on a claim that is not a lien and waive 
the conditions for attachment

• If a party waits too long to assert a maritime lien, may be barred by laches
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General Principles of Maritime Liens

• Maritime liens are stricti juris and cannot be extended by agreement

• Owner cannot assert a lien against his own Vessel

• Maritime lien attaches to the property and follows the property even into the hands 
of a good faith purchaser for value
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General Principles of Maritime Liens

• Maritime Lien may be assigned

• Vessel specific—i.e. maritime lien on one vessel does not apply to another vessel

• A ship that is not in navigation will not support a lien
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Key Statutes re Maritime Liens

• 46 U.S.C. § 31301—Defines "necessaries"

• 46 U.S.C. § 31341—Owner, master, officer or bare boat charterer or someone 
appointed by owner has authority to incur a maritime lien

• 46 U.S.C. § 31305—Maritime lienholder can subordinate his lien or waive rights 
under lien

• 46 U.S.C. § 31342—No longer necessary to prove that credit given to the Vessel
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Key Statutes re Maritime Liens

• 46 U.S.C. § 31343—Recording a maritime lien against a U.S. Documented Vessel at 
the Coast Guard Documentation Center—Falling Waters West Virginia—Forms 
available Coast Guard site

• If record a maritime lien, notice of satisfaction must be posted when paid. See §
31343
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How to Extinguish a Maritime Lien

• Judicial Sale--§ 31326—Lien is Scraped Off and the Vessel has a clear title—when sold 
in rem at U.S. Marshal's sale to foreclose a maritime lien

• Waiver--§ 31305

• Destruction of the Vessel

• Laches

• Payment of the Claim
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What Is a Preferred Ship Mortgage?

• A mortgage against a U.S. Documented Vessel pursuant to 46 U.S.C. §§ 31321-
31322

• Must conform exactly to the statutory criteria

• Must be filed with Coast Guard to be effective against third parties—46 U.S.C. §
31321(a)
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What Is a Preferred Ship Mortgage?

• Mortgage creates a preferred maritime lien against the Vessel

• A mortgage can cover more than one vessel or a fleet
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Classifications and Priorities
After a Judicial Sale

• Maritime liens are ranked according to their class. After a Judicial Sale, they are 
ranked as follows:

a. Expenses of justice during custodia legis;

b. Seaman's liens for wages, maintenance and cure and wages of longshoremen 
when directly employed by the vessel;

c. Salvage and general average liens;

d. Tort liens, including personal injury;

e. Preferred maritime liens for necessaries;

f. Preferred maritime liens;
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Classifications and Priorities
After a Judicial Sale

g. State-created liens;

h. Maritime liens for penalties and forfeitures of violation of federal statutes;

i. Perfected non-maritime liens, including tax liens;

j. Matters in foreign attachment; and

k. Maritime liens in bankruptcy.
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Priorities of Maritime Liens—
Inverse Order Rule

• Tort Liens—Last tort lien in time has priority over earlier tort lien

• Contract Liens—If accrue on same voyage, same priority.  Generally, most recent 
primes earlier contracts

• Intervening Ship Mortgage will have priority over later filed contract lien

• Intervening Ship Mortgage—earlier contract lien will become a preferred 
maritime lien and have priority over later contract lien
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Maritime Casualties—Vessel Arrests
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Vessel Arrest—Foreclosure of Maritime 
Liens and Mortgages

• A claimant may enforce a maritime lien in rem directly against a vessel. In addition, a 
claimant can seek relief from the vessel owner in personam

• Jurisdiction for in rem arrest is limited to federal district court in the district where 
the vessel is located.

• Supplemental Rules for Admiralty and Maritime Claims—Rules C and E—Procedure 
supplements rules

• Local Admiralty Rules—Western District and Eastern District are the same—
supplement Rules C and E
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RULE C.  IN REM ACTIONS:
SPECIAL PROVISIONS

(1)   When Available. An action in rem may be brought:

(a) To enforce any maritime lien;

(b) Whenever a statute of the United States pro-vides for a maritime action in rem or a proceeding analogous thereto.

Except as otherwise provided by law a party who may proceed in rem may also, or in the alternative, proceed in personam against any 
person who may be liable.

Statutory provisions exempting vessels or other property owned or possessed by or operated by or for the United States from arrest or 
seizure are not affected by this rule. When a statute so provides, an action against the United States or an instrumentality thereof may proceed 
on in rem principles.

(2)   Complaint. In an action in rem the complaint must:

(a) be verified;

(b) describe with reasonable particularity the property that is the subject of the action; and

(c) state that the property is within the district or will be within the district while the action is pending.

(3)   Judicial Authorization and Process.

(a)  Arrest Warrant.

(i)  The court must review the complaint and any supporting papers. If the conditions for an in rem action appear to exist, the court
must issue an order directing the clerk to issue a warrant for the arrest of the vessel or other property that is the subject of the action.

(ii) If the plaintiff or the plaintiff’s attorney certifies that exigent circumstances make court review impracticable, the clerk must 
promptly issue a summons and a warrant for the arrest of the vessel or other property that is the subject k the action. The plaintiff has 
the burden in an, post-arrest hearing under Rule E(4)(f) to show that exigent circumstances existed.
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RULE C.  IN REM ACTIONS:
SPECIAL PROVISIONS (cont.)

(b)  Service.

(i) If the property that is the subject of the action is a vessel or tangible property on board a vessel, the warrant and any supplemental 
process must be delivered to the marshal for service.

(ii) If the property that is the subject of the action is other property, tangible or intangible, the warrant and any supplemental process 
must be delivered to a person or organization authorized to enforce it, who may be: (A) a marshal; (B) someone under contract with the 
United States; (C) someone specially appointed by the court for that purpose; or, (D) in an action brought by the United States, any officer 
or employee of the United States.

(c)  Deposit in Court. If the property that is the subject of the action consists in whole or in part of freight, the proceeds of property sold, 
or other intangible property, the clerk must issue—in addition to the warrant—a summons directing any per-son controlling the property to 
show cause why it should not be deposited in court to abide the judgment.

(d)  Supplemental Process. The clerk may upon application issue supplemental process to enforce the court’s order without further court 
order.

(4)   Notice. No notice other than execution of process is required when the property that is the subject of the action has been released under 
Rule E(5). If the property is not released within 14 days after execution, the plaintiff must promptly – or within the time that the court allows –
give public notice of the action and arrest in a newspaper designated by court order and having general circulation in the district, but 
publication may be terminated if the property is released before publication is completed. The notice must specify the time under Rule C(6) to 
file a statement of interest in or right against the seized property and to answer. This rule does not affect the notice requirements in an action 
to foreclose a preferred ship mortgage under 46 U.S.C. §§ 31301 et seq., as amended.
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RULE C.  IN REM ACTIONS:
SPECIAL PROVISIONS (cont.)

(5)   Ancillary Process. In any action in rem in which process has been served as provided by this rule, if any part of the property that is the 
subject of the action has not been brought within the control of the court because it has been removed or sold, or because it is intangible 
property in the hands of a person who has not been served with process, the court may, on motion, order any person having possession or 
control of such property or its proceeds to show cause why it should not be delivered into the custody of the marshal or other person or 
organization having a warrant for the arrest of the property, or paid into court to abide the judgment; and, after hearing, the court may enter 
such judgment as law and justice may require.

(6)   Responsive Pleading; Interrogatories.

(a)  Statement of Interest; Answer. In an action in rem:

(i) a person who asserts a right of possession or any ownership interest in the property that is the subject of the action must file a 
verified statement of right or interest:

(A) within 14 days after the execution of process, or

(B) within the time that the court allows;

(ii) the statement of right or interest must describe the interest in the property that sup-ports the person’s demand for its 
restitution or right to defend the action;

(iii) an agent, bailee, or attorney must state the authority to file a statement of right or interest on behalf of another; and

(iv) a person who asserts a right of possession or any ownership interest must serve an answer within 21 days after filing the 
statement of interest or right.

(b) Interrogatories. Interrogatories may be served with the complaint in an in rem action without leave of court. Answers to the 
interrogatories must be served with the answer to the complaint.
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RULE E. ACTIONS IN REM AND QUASI
IN REM:  GENERAL PROVISIONS

(1)   Applicability. Except as otherwise provided, this rule applies to actions in personam with process of maritime attachment and 
garnishment, actions in rem, and petitory, possessory, and partition actions, supplementing Rules B, C, and D.

(2)   Complaint; Security.

(a)  Complaint. In actions to which this rule is applicable the complaint shall state the circumstances from which the claim arises with such
particularity that the defendant or claimant will be able, without moving for, a more definite statement, to commence an investigation of 
the facts and to frame a responsive pleading.

(b)  Security for Costs. Subject to the provisions of Rule 54(d) and of relevant statutes, the court may, on the filing of the complaint or on 
the appearance of any defendant, claimant, or any other party, or at any later time, require the plaintiff, defendant, claimant, or other party 
to give security, or additional security, in such sum as the court shall direct to pay all costs and expenses that shall be awarded against the 
party by any interlocutory order or by the final judgment, or on appeal by any appellate court.

(3)   Process.

(a) In admiralty and maritime proceedings process in rem or of maritime attachment and garnishment may be served only within the 
district

(b)  Issuance and Delivery. Issuance and delivery of process in rem, or of maritime attachment and garnishment, shall be held in 
abeyance if the plaintiff so requests.
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RULE E. ACTIONS IN REM AND QUASI
IN REM:  GENERAL PROVISIONS (cont.)

(4)   Execution of Process; Marshal’s Return; Custody of Property; Procedures for Release.

(a)  In General. Upon issuance and delivery of the process, or, in the case of summons with process of attachment and garnishment, 
when it appears that the defendant cannot be found within the district, the marshal or other person or organization having a warrant shall 
forthwith execute the process in accordance with this subdivision (4), making due and prompt return.

(b)  Tangible Property. If tangible property is to be attached or arrested, the marshal or other person or organization having the warrant 
shall take it into the marshal’s possession for safe custody. If the character or situation of the property is such that the taking of actual 
possession is impracticable, the marshal or other person ‘executing the process shall affix a copy thereof to the property in a conspicuous 
place and leave a copy of the com-plaint and process with the person having possession or the person’s agent. In furtherance of the 
marshal’s custody of any vessel the marshal is authorized to make a written request to the collector of customs not to grant clearance to 
such vessel until notified by the marshal or deputy marshal or by the clerk that the vessel has been released in accordance with these rules.

(c)  Intangible Property. If intangible property is to be attached or arrested the marshal or other person or organization having the 
warrant shall execute the process by leaving with the garnishee or other obligor a copy of the complaint and process requiring the garnishee 
or other obligor to answer as provided in Rules B(3)(a) and C(6); or the marshal may accept for payment into the registry of the court the 
amount owed to the extent of the amount claimed by the plaintiff with interest and costs, in which event the garnishee or other obligor 
shall not be required to answer unless alias process shall be served.

(d)  Directions With Respect to Property in Custody. The marshal or other person or organization having the warrant may at any time 
apply to the court for directions with respect to property that has been attached or arrested, and shall give notice of such application to any 
or all of the parties as the court may direct.
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RULE E. ACTIONS IN REM AND QUASI
IN REM:  GENERAL PROVISIONS (cont.)

(e)  Expenses of Seizing and Keeping Property; Deposit. These rules do not alter the provisions of Title 28, U.S.C., § 1921, as amended, 
relative to the expenses of seizing and keeping property attached or arrested and to the requirement of deposits to cover such expenses.

(f)  Procedure for Release From Arrest or Attachment. Whenever property is arrested or attached, any person claiming an interest in it 
shall be entitled to a prompt hearing at which the plaintiff shall be required to show why the arrest or attachment should not be vacated or 
other relief granted consistent with these rules. This subdivision shall have no application to suits for seamen’s wages when process is issued 
upon a certification of sufficient cause filed pursuant to Title 46, U.S.C. §§ 603 and 604 or to actions by the United States for forfeitures for 
violation of any statute of the United States.

(5)   Release of Property.

(a)  Special Bond. Whenever process of maritime attachment and garnishment or process in rem is issued the execution of such process 
shall be stayed, or the property released, on the giving of security, to be approved by the court or clerk, or by stipulation of the parties, 
conditioned to answer the judgment of the court or of any appellate court. The parties may stipulate the amount and nature of such 
security. In the event of the inability or refusal of the parties so to stipulate the court shall fix the principal sum of the bond or stipulation at 
an amount sufficient to cover the amount of the plain-tiff’s claim fairly stated with accrued interest and costs; but the principal sum shall in 
no event exceed (i) twice the amount of the plaintiffs claim or (ii) the value of the property on due appraisement, whichever is smaller. The 
bond or stipulation shall be conditioned for the payment of the principal sum and interest thereon at 6 per cent per annum.
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RULE E. ACTIONS IN REM AND QUASI
IN REM:  GENERAL PROVISIONS (cont.)

(b)  General Bond. The owner of any vessel may file a general bond or stipulation, with sufficient surety, to be approved by the court, 
conditioned to answer the judgment of such court in all or any actions that may be brought thereafter in such court in which the vessel is 
attached or arrested. Thereupon the execution of all such process against such vessel shall be stayed so long as the amount secured by such 
bond or stipulation is at least double the aggregate amount claimed by plaintiffs in all actions begun and pending in which such vessel has 
been attached or arrested. Judgments and remedies may be had on such bond or stipulation as if a special bond or stipulation had been filed 
in each of such actions. The district court may make necessary orders to carry this rule into effect, particularly as to the giving of proper 
notice of any action against or attachment of a vessel for which a general bond has been filed. Such bond or stipulation shall be indorsed by 
the clerk with a minute of the actions wherein process is so stayed. Further security may be required by the court at any time.

If a special bond or stipulation is given in a particular case, the liability on the general bond or stipulation shall cease as to that case.

(c)  Release by Consent or Stipulation; Order of Court or Clerk; Costs. Any vessel, cargo, or other property in the custody of the marshal 
or other person or organization having the warrant may be released forthwith upon the marshal’s acceptance and approval of a stipulation, 
bond, or other security, signed by the party on whose behalf the property is detained or the party’s attorney and expressly authorizing such 
release, if all costs and charges of the court and its officers shall have first been paid. Otherwise no property in the custody of the marshal, 
other person or organization having the warrant, or other officer of the court shall be released without an order of the court; but such order 
may be entered as of course by the clerk,, upon the giving of approved security as provided by law and these rules, or upon the dismissal or 
discontinuance of the action; but the marshal or other person or organization having the warrant shall not deliver any property so released 
until the costs and charges of the officers of the court shall first have been paid.
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RULE E. ACTIONS IN REM AND QUASI
IN REM:  GENERAL PROVISIONS (cont.)

(d)  Possessory, Petitory, and Partition Actions. The foregoing provisions of this subdivision (5) do not, apply to petitory, possessory, and 
partition actions. In such cases the property arrested shall be released only by order of the court, on such terms and conditions and on the 
giving of such security as the court may require.

(6)   Reduction or Impairment of Security. When-ever security is taken the court may, on motion and hearing, for good cause shown, reduce 
the amount of security given; and if the surety shall be or become insufficient, new or additional sureties may be required on motion and 
hearing.

(7)   Security on Counterclaim.

(a) When a person who has given security for damages in the original action asserts a counterclaim that arises from the transaction or 
occurrence that is the subject of the original action, a plaintiff for whose benefit the security has been given must give security for damages 
demanded in the counterclaim unless the court for cause shown, directs otherwise. Proceedings on the original claim must be stayed until 
this security is given unless the court directs otherwise.

(b) The plaintiff is required to give security under Rule E(7)(a) when the United States or its corporate instrumentality counterclaims and 
would have been required to give security to respond in damages if a private party but is relieved by law from giving security.

(8)   Restricted Appearance. An appearance to de-fend against an admiralty and maritime claim with respect to which there has issued 
process in rem, or process of attachment and garnishment, may be expressly restricted to the defense of such claim, and in that event is not an 
appearance for the purposes of any other claim with respect to which such process is not available or has not been served.
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RULE E. ACTIONS IN REM AND QUASI
IN REM:  GENERAL PROVISIONS (cont.)

(9)   Disposition of Property; Sales.

(a)  Interlocutory Sales; Delivery.

(i) On application of a party, the marshal, or other person having custody of the property, the court may order all or part of the
property sold—with the sales proceeds, or as much of them as will satisfy the judgment, paid into court to await further orders of the 
court—if:

(A) the attached or arrested property is perishable, or liable to deterioration, decay, or injury by being detained in custody pending 
the action;

(B) the expense of keeping the property is excessive or disproportionate; or

(C) there is an unreasonable delay in securing release of the property.

(ii) In the circumstances described in Rule E(9)(a)(i), the court, on motion by a defendant or a person filing a statement of interest or 
right under Rule C(6), may order that the property, rather than being sold, be delivered to the movant upon giving security under these 
rules.

(b)  Sales; Proceeds. All sales of property shall be made by the marshal or a deputy marshal, or by other person or organization having the 
warrant, or by any other person assigned by the court where the marshal or other person or organization having the warrant is a party in 
interest; and the proceeds of sale shall be forthwith paid into the registry of the court to be disposed of according to law.

(10)   Preservation of Property. When the owner or another person remains in possession of property attached or arrested under the 
provisions of Rule E(4)(b) that permit execution of process without taking actual possession, the court, on a party’s motion or on its own, may 
enter any order necessary to preserve the property and to prevent its removal.
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General Considerations for Procedure

• SAR Rule C (1) File a complaint that must be verified and state specific relief

• Also file a motion for arrest and proposed Order with Complaint

• SAR Rule C (3)(a)—Judicial Review of all documents. Court will direct clerk to arrest 
the Vessel LAR 116

• LAR 120 (c) requires security for costs and Marshal's fees must be paid
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General Considerations for Procedure

• Five copies of USM 285 Form must be completed.

• Marshal may require additional deposits LAR 120 (c)(2)

• Substitute Custodian LAR 135 (b)—Must file a motion, Declaration and proposed 
substitute custodian and proposed order.

• LAR 135 (b)(8) Substitute Custodian must be approved by Marshal before presenting 
Order and Motion to the Court
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General Considerations for Procedure

• Claims in Intervention of Other Claimants LAR 131

• Sale and Distribution of Proceeds.  SAR Rule E(9) requires a Judicial Sale

• Proceeds are distributed as described in section Priority of Liens
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