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“Hard facts make bad law” 
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Washington Governor Asks Union 

Pacific to Halt Oil Trains

Stop Oil and Coal Transport
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Say NO to Dangerous Oil Trains 

Today!

Dear Governors Inslee (WA) and Brown (OR):

Please stand up for our communities by opposing new 

oil trains rolling through our communities.  The 

shocking oil train explosions over the last year 

highlight the significant threat to public safety and our 

environment.  We ask for a moratorium on new oil-by-

rail permits.  This is not just an important local issue 

for WA and OR, but one that affects the entire country. 
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Cities Turn To Local Action To Block Oil Trains

SEATTLE (AP) (July 27, 2015) — As crude oil trains began rolling through its downtown a few 

years ago, Spokane was among the first cities to pass a resolution calling for stronger federal 

safety regulations.

But when a mile-long train derailed in the scenic Columbia River Gorge along the Oregon-

Washington border last month — after earlier passing through this major railroad hub in eastern 

Washington — some city leaders said they couldn't wait for tougher federal protections.

This week the Spokane City Council decided 6-0 to ask voters in November whether the city 

should prohibit the shipment of crude oil or coal by rail.  The ballot measure, if approved, would 

make rail shipments of crude oil or coal a civil infraction, punishable by a fine of up to $261 per 

tank car.

Spokane is certain to face a steep uphill legal fight, since the federal government regulates   

railroad operations and safety.  Even councilmembers expect the matter to end up in court, 

though some say it's worth putting to voters.
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Vancouver Firefighters Union Opposes 

Oil Terminal at Port

The Columbian, October 2015

Citing threats to public safety, the head of Vancouver’s 

firefighters union told Port of Vancouver commissioners 

Tuesday that the union opposes a proposal to build the 

nation’s largest rail-to-ship oil-transfer terminal at the 

Port of Vancouver.

“We’re not risk-averse,” said Johnston, whose union 

represents about 185 firefighters with the city and Clark 

County Fire District 5.  “But we understand a disaster 

down here would be catastrophic,” not only for the 

community, and the Port and its neighbors, “but for the 

first responders as well.”



7

Columbia Riverkeeper et al. v. Port of Vancouver USA, et al.,  

Supreme Court No. 92335-3 (argued June 2016)

• The Facts:  Lease of undeveloped property to develop for construction of a 

crude oil transportation facility.  The lease was contingent on the tenant 

obtaining “all permits.”  Like most local governments, the Port of Vancouver did 

not conduct a State Environmental Policy Act (“SEPA”) review before its vote 

on the lease instead deferring to the SEPA that would be conducted as part of 

the normal permit process.

• The Issue:  Should the Port of Vancouver have conducted a SEPA process 

before approving the lease pursuant to WAC 197-11-704?  
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WAC 197-11- 704

– The term “Action” includes:

• Project Actions.  A project action involves a decision on a specific 

project, such as a construction or management activity located in a 

defined geographic area.  Projects include and are limited to agency 

decisions to:

– (ii)  Purchase, sell, lease, transfer, or exchange natural resources, 

including publicly owned land, whether or not the environment is directly 

modified

• Nonproject Actions.  Nonproject actions involve decisions on policies, 

plans, or programs:

– (iv)  Creation of a district or annexations to any city, town or district

– (v)   Capital budgets
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Issues Before Supreme Court

• Are contingent leases “preliminary steps” allowed without SEPA rather than 

“actions” requiring EIS?

• SEPA required before Port lease where RCW 80.50.180 exempts all decisions 

from SEPA except for EFSEC review?

• Does Port lease conditioned on future SEPA review by permitting agency “limit 

the choice of reasonable alternatives” in violation of WAC 197-070(1)(b)?
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Columbia Riverkeeper et al. v. Port of Vancouver USA, et 

al.,  Supreme Court No. 92335-4 (Phase II – Spring 2017)

• The Facts: While considering the lease, the Port commission met in executive 

session to discuss the terms of the lease in the context of the overall price.  

Review accepted directly from trial court.

– RCW 42.30.110 (1) Nothing contained in this chapter may be construed to prevent a 

governing body from holding an executive session during a regular or special meeting:

• (b)  To consider the selection of a site or the acquisition of real estate by lease or 

purchase when public knowledge regarding such consideration would cause a 

likelihood of increased price.

• (c)  To consider the minimum price at which real estate will be offered for sale or 

lease when public knowledge regarding such consideration would cause a 

likelihood of decreased price.  However, final action selling or leasing public 

property shall be taken in a meeting open to the public.
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• The Issue:  Are the provisions of RCW 42.30.110 subject to strict 

interpretation?

– Specifically here.  The term “minimum price” means just that and the Port 

could not have discussed any other terms of the lease

• The Implications for all local governments:

– A strict interpretation of the executive session purposes would limit:

• Those times where executive sessions could be used

– Price to offer for real estate purchase or lease of land and not the rest of 

the terms

• Lead to limits on other executive session topics 

– Interviewing executive director candidates
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Quinault Indian Nation, et al. v. City of Hoquiam, et al., 

Supreme Court No. 92552-6 (argued October 2016)

• The Facts:  Two different crude by rail facilities with storage and vessel loading 

in Grays Harbor.  Hoquiam issued MDNS and SSDP for both projects after 

SEPA review.  Hoquiam did not review projects under the Oil Resource 

Management Act (ORMA), Chapter 43.143 RCW.

• The Issue:  Does ORMA apply to projects which merely transit over regulated 

“coastal waters”?
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ORMA Provisions

• Bans “oil or gas exploration, development, or production” for 3 miles off 

Clallam, Jefferson, Grays Harbor, and Pacific counties, RCW 43.143.010(2);

• Requires state participation “to the fullest extent possible” on federal decisions 

from mile 3 to 200 hundred, RCW 43.143.010(6);

• Ecology defined “ocean uses” regulated by ORMA as:

– …activities or developments involving renewable and/or nonrenewable 

resources that occur on Washington’s coastal waters and includes their 

associated off shore, near shore, inland marine, shoreland, and upland 

facilities and the supply service, and distribution activities…circulating to and 

between the activities and developments…, WAC 173-26-360(1);
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ORMA Provisions

• Examples of “Ocean Uses”:

– Extraction of oil and gas resources from beneath the ocean;

– Mining from the seafloor;

– The production of energy directly in or on the ocean, such as wave action;

– Disposal of materials at sea;

– Fishing, aquaculture, ocean salvage and ocean research;
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ORMA Provisions

• “Ocean Transportation” includes such uses as:

– Shipping, transferring between vessels, and off shore storage of oil and gas, 

transport of other goods and commodities, and off shore ports and airports.  

The following guidelines address transportation activities that originate or 

conclude in Washington’s coastal waters…

• Regulated “Ocean Uses” must comply with onerous (and maybe impossible) 

approval criteria in RCW 43.143.030



16

Issues Before Supreme Court

• Does any transportation occurring over the “coastal waters” require review 

under RCW 43.143.030?

– Inconsistent with regulation as a whole;

– Inconsistent with Ecology’s interpretation for 20 plus years;

• Is Quinault’s reading of “transportation” limited to the four “coastal counties”?

– Nothing in statute expressly limiting application;

• What is scope of “adversely impact” threshold in RCW 43.143.030(2)?

– Distinct from “significant adverse impact” in SEPA?

– Hair trigger – presence of vessels itself enough due to oil leaks?
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Potential Impacts of Quinault?

• The Implications:

– Could impact all vessel traffic that crosses “coastal waters” regardless of 

origination point;

– If limited geographically, would significantly disadvantage four “coastal 

counties”;
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Other Potential Issues
• Recently, the opponents of the Port of Vancouver oil terminal project submitted 

a public records request for all records from consultants related to:

– The project

– The selection of a new executive director

• Perhaps an extension of Cedar Grove Composting v. City of Marysville, 188 

Wn. App. 695, 354 P.3d 249 (Div. 1 2015) 

– City of Marysville hired a consulting firm, Strategies 360

• Court noted that in objecting to release of documents based on attorney-

client privilege (which was overruled) the City claimed Strategies 360 was 

the “functional equivalent of a City employee”
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• Court held that:

– A local government may delegate “performance of a public function” to a 

private entity

– If so, then the private entities records are “public records” and subject to the 

Public Records Act

• But, somewhat confusing facts and decision which may be exploited in the “Oil 

Wars”



“Hard cases make bad law”
Justice Oliver Wendell Holmes, Jr.  1904




