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Keep Your Port Out of Trouble 



• Affirmative Action 
• Title VII of Civil Rights Act 
• Americans with Disabilities Act (ADA) 
• Age Discrimination in Employment Act 
• Older Workers Benefit Protections Act 
• Family & Medical Leave Act (FMLA) 
• Fair Labor Standards Act (FLSA) 
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Employment Laws are COMPLEX 



 And Numerous… 

• National Labor Relations Act 
• Employee Retirement Income Security Act 
• Equal Pay Act 
• Uniform Services Employment & 

Reemployment Act 
• Genetic Information Nondiscrimination Act 
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And More… 

• HIPAA 
• OSHA 
• L & I LAWS 
• STATE LAWS 
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“White Collar” Worker Exemptions 
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DOL 5 

U.S. Department of Labor 



Federal Law Update (Agencies) 

The Fair Labor Standards Act (“FLSA”) requires, inter alia, 
employers to pay employees overtime wages if they work 
more than forty (40) hours in a workweek.  Certain 
employees, however, are exempt from the FLSA overtime 
requirement.   
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“White Collar” Worker Exemptions 

DOL 6 



The duties test. 
- An employee is exempt only if s/he performs exempt job 
duties.  
- These FLSA exemptions are limited to employees who 
perform relatively high-level work.  
- Whether the duties of a particular job qualify as exempt 
depends on what they are.  
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Federal Law Update (Agencies) 
“White Collar” Worker Exemptions 



The duties test (cont.) 
- Job titles or position descriptions are of limited usefulness 
in this determination.  

- A secretary is still a secretary even if s/he is called an 
"administrative assistant," and the chief executive officer 
is still the CEO even if s/he is called a janitor.  

- It is the actual job tasks that must be evaluated. 
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Federal Law Update (Agencies) 
“White Collar” Worker Exemptions 



Exempt Executive job duties. 
The employee satisfies the duties test if s/he:  
(1) regularly supervises two or more other employees, 
and also, 
(2) has management as the primary duty of the position, 
and also, 
(3) has some genuine input into the job status of other 
employees (such as hiring, firing, promotions, or 
assignments). 
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Federal Law Update (Agencies) 
“White Collar” Worker Exemptions 



Exempt Administrative job duties. 
Exempt administrative job duties are: 
(a) office or nonmanual work, which is 
(b) directly related to the management or general 
business operations of the employer or the employer's 
customers, and  
(c) a primary component of which involves the exercise of 
independent judgment and discretion about  
(d) matters of significance. 
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Federal Law Update (Agencies) 
“White Collar” Worker Exemptions 



Final Overtime Rule 
from the U.S. Department of Labor 
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DOL’s Final Rule 

• On May 18, 2016, the U.S. Department of Labor 
issued its Final Rule increasing the minimum 
salary level required for the Fair Labor 
Standards Act’s executive, administrative and 
professional (“white collar”) exemptions.  
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DOL’s Final Rule 

• The Final Rule takes effect on December 1, 
2016, which is 182 days from Friday, June 3. 
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Overview & Agenda 

• The DOL’s Final Rule includes four major changes to the 
current “white collar” overtime exemptions, which we will 
discuss today: 
– Increases the minimum salary needed to qualify for 

the FLSA’s white collar exemptions; 
– Allows employers to use nondiscretionary bonuses 

and incentive payments to satisfy up to 10% of the 
new minimum salary level;  

– Increases the total annual compensation requirement 
for highly compensated employees; and 

– Establishes a mechanism to update these salary and 
compensation levels automatically every three years. 
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“White Collar” Exemption 

• Salary basis test: employee must be paid on a salary 
basis not subject to reduction based on quality or 
quantity of work; 

• Salary level test: how much the employee earns; and 
• Duties test: whether the employee primarily performs 

the kind of job duties that Congress meant to exclude 
from the law’s overtime protections. 
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Salary Level  

• Previous amount - $455 per week (equivalent of 
$23,660 per year). 

• New amount - $913 per week (equivalent to $47,476 
per year). 
– The DOL’s proposed rule was $970 per week 

(equivalent to $50,440 per year). 
• The new amount equals the 40th percentile of earnings of 

full-time salaried workers in the lowest-wage Census 
Region. 
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Salary Level - Automatic Updates 

• The Final Rule establishes a mechanism for 
automatically updating the salary level every three years 
to match the 40th percentile earnings of workers at that 
time.  

• The first update to take place January 1, 2020.  
– The Proposed Rule published in June 2015 had 

required annual updates. 
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Bonus/Incentive Payments & Salary 

• Employers will be permitted to count certain bonuses 
and incentive payments in determining an employee’s 
salary. 

• Bonuses and incentives can be counted for up to 10 
percent of the salary level amount ($47,476.00).  
– In those cases, the actual minimum salary can be as 

low as $42,728.40 (i.e. $821.70 per week, almost 
$100 lower than the required $913 per week). 
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Bonus/Incentive Payments & Salary 

• Qualifying bonus and incentive payments: 
Nondiscretionary bonuses, incentive payments, and 
commissions. 
– Cannot use a discretionary bonus to satisfy part of the 

salary level test. 
• Payment Intervals: Employer must make such 

payments on a quarterly or more frequent basis.  
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Bonus/Incentive Payments & Salary 

• The Final Rule allows an employer to make a 
“catch-up” payment in the event that an 
employee does not receive enough in incentive 
payments to remain exempt. 
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Next Steps for Employers 

• Employers have a wide range of options for responding 
to the changes to the salary level: 
– Increase employee salary to new salary level and 

continue to treat employee as exempt; 
– Reclassify employee as non-exempt and pay 

overtime for hours worked over 40; 
– Reduce employee hours to avoid overtime work; or 
– Reclassify employee and adjust his/her wages to a 

rate that, when taking overtime into consideration, will 
remain the same as prior to the rule change.  
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Potential Problems 

• Increasing salary level to meet the new salary level may 
cause compensation compression: 
– Assume an assistant manager’s salary is raised from 

$43,000 to $48,000 to maintain exempt status.  
– What about their managers’ salaries?  What if the 

managers were paid $50,000? 
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Potential Problems 

• Reclassifying employees as non-exempt: 
– Could cause morale problems for employees who 

consider themselves managers and professionals, not 
hourly workers.  

• Adjusting hourly wage so that wages remain the same 
pre- and post-Final Rule: 
– Could be interpreted as being paid less. 
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Next Steps for Employers 

• Newly non-exempt employees may be unfamiliar with 
tracking and reporting the hours they work and may 
need additional training. 

• Employers should instruct reclassified employees to 
record all time work. 

• Implement policies prohibiting off-the-clock work if 
necessary. 
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Highly Compensated Employees 

• Certain highly compensated employees are exempt from 
overtime if their compensation meets a specific amount 
and they customarily and regularly perform at least one 
of the duties or responsibilities in the white collar 
exemptions test. 

• Minimum salary level 
– Previous amount: $100,000. 
– New amount: $134,004. 
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Highly Compensated Employees 

• Under the Final Rule, the annual compensation level for 
HCEs increased to the 90th percentile of annual wages 
for all full-time salaried workers.  

• The 90th percentile annual compensation level in the 
Final Rule ($134,004) is around $12,000 more than what 
the DOL had projected in its Proposed Rule in June 
2015. 
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Highly Compensated Employees 

• The Final Rule adopts the same mechanism that will be 
used for updating the salary level every three years for 
updating the HCE salary level, with the first update to 
take effect on January 1, 2020. 
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No Changes to Duties Test 

• The Final Rules does NOT include any changes to the 
duties tests.  
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Employment Law Refresher 

Employment Law Refresher:  
Comparator Evidence: 
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Comparator Evidence 

US Supreme Court 29 



When dealing with employee situations,  
consistency is key. 
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Comparator Evidence 

Employment Law Refresher 30 

Employment Law Refresher 



Consider the following example: 
Mike and Jim are both machinists. Mike is African 
American. Jim is Caucasian. Both are caught violating a 
company policy that prohibits theft.  Both Mike and Jim 
took a tool from the shop.  Mike’s employment is 
terminated.  Jim, however, is only given a warning.   
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Employment Law Refresher 



If Mike brings a lawsuit alleging discrimination on the basis 
of race, he very likely will get his case before a jury.  While 
the employer can show Mike was fired for a valid reason --- 
violating the theft policy --- the comparator evidence 
showing that Jim was not fired will overcome the employer’s 
defense.   
 
The outcome would not likely differ even if Mike had other 
past policy violations, e.g. tardiness.  The employer will 
likely have to convince the jury that Mike was fired because 
of the repeated policy violations and not his race.       
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Employment Law Refresher 



Now consider this example: 
Mike and Jim again. Jim worked from 2010 until 2013 when 
he was fired for violating the theft policy.  Mike was recently 
terminated for violating the theft policy.  Mike files a lawsuit 
alleging discrimination on the basis of race. This time, the 
employer is likely to get the case dismissed on summary 
judgment --- Mike doesn’t get to bring his case in front of a 
jury.   
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Employment Law Refresher 



Why?  Comparator Evidence.  
After Mike sets out a prima facie case, the employer can 
show they terminated Mike for a legitimate reason --- 
violating the theft policy.  Mike is unable to show pretext --- 
i.e. that his race was the actual reason for termination.  
This is because of the comparator evidence showing that 
the employer fired Jim, a Caucasian employee, for the 
exact same reason that Mike was fired.   
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Employment Law Refresher 



Cost of Doing it Wrong? 

Decisions Resulting in Court 
Litigation 
•$50,000.00 (at least) 
 

•More likely $100,000.00 – 
$250,000.00 
     just to defend 
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Difficult and Not Uncommon Issue 

• The employee on 
extended medical 
leave 
 
– Common Mistakes by 

supervisors 
 

– How to manage the 
employee 
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Emails – Another Problem Area in 
Employee Disputes 

• Everyone uses email  
 
• Reply “to all” can be a big 

problem 
 
• Not knowing where your 

email will end up 
 

• Sent without careful and 
reasoned thought 
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1.  Email Can Be Misunderstood 

  
• Sources of 

misunderstanding:  
• People may not know each 

other very well 
• Email does not have other 

communication clues (e.g., 
body language, inflection, 
tone) 

• Potential source of anger, 
frustration, 
miscommunication 
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2.  Email Sometimes Never Disappears 

• Emails, like diamonds, can be forever: email is rarely 
permanently deleted 

 
• Destroying damaging or embarrassing documents? 

• It may be against the law 
• It may cause more problems than it solves  
• Most electronic files can be “reconstructed” 
• Who has hard copies of email? 

 
• Safe rule to follow --- once a document exists, consider it 

to be there forever 
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3.  Email is Often Discoverable 

• FRCP 26(f) directs the parties to discuss the discovery of 
electronic data and develop a proposed discovery plan  
– Preservation of electronic data 
– Form of production 

 
• FRCP 34 (document requests) and Rule 45 (third-party 

subpoena) were amended to allow requesting party to 
“specify form in which electronically stored information is 
to be produced.” 
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4.  Email Is Now a Primary Focus of 
Discovery 

• Email is often a source of many key documents in a case 
• Easy to request 
• Easy to locate 
• Employees more likely to say damaging things in email 

• Many consultants now have expertise focused on 
locating electronic discovery 
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5.  Email Discovery Can Be Expensive 

• The number of documents to be produced: 
 

• Example:  During Intuit/Microsoft merger, Department of 
Justice requests required Intuit to review 15 million pages of 
email text 

 
• Upward trend in legal fees and expenses to review and 

produce emails 
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6.  Email Must Be Preserved 

• “Preservation duty can arise before the commencement 
of the lawsuit, receipt of subpoena, or even the initiation 
of a formal investigation.” 

• Zubulake v. UBS Warburg LLC, 220 F.R.D. 216 (S.D.N.Y. 
2003) (“Zubulake IV”) 

 
• “Duty to preserve arises when the party has notice that 

the evidence is relevant to litigation or when a party 
should have known that the evidence may be relevant to 
future litigation.” 

• Silvestri v. General Motors Corp., 271 F.3d 583, 591 (4th Cir. 
2001) 
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7.  Email May Not Be Privileged 

• Emails to family or friends 
not privileged 
 

• Adding a lawyer to an 
email may not make it 
privileged 
 

• But, privilege can include 
emails without a lawyer 
 

• Privilege attached to 
emails can be waived 
when sent to others 
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8. Recommendations  

• Don’t recommend 
destruction of documents 
 

• Don’t use humor or 
sarcasm where it isn’t 
appropriate in documents 
 

• Do preserve important 
emails 
 

• Don’t destroy emails if 
knowledge of claims 
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Social Media 
Discrimination Issues Can Arise 

• Gender 
• Age 
• Marital status 
• Race and color 
• National origin 
• Religious beliefs 
• Group associations 
• Political affiliations 
• Sexual orientation 
• Disabilities 
• Military backgrounds 

 

Profiles show and contain 
a lot of information about 
candidates and 
employees…. 
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What if…. 

• You view all applicants’ 
Facebook profiles. 
 

• You invite 3 white males 
for interviews in their 
20’s. 
 

• You don’t invite 2 male 
African Americans and a 
white female who are all 
over age 40. 
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Supervisor Risks 

•  Things managers say to or about employees 
    on a social networking site or by texting  

– Hostile work environment 
– Sexual harassment 

 
• Liability also can arise if an employer fails to discipline 

employees uniformly and consistently for their conduct 
associated with social networks 
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Reoccurring Employment Issues 

• How to manage a difficult employee. 
     - Job descriptions, performance reviews, etc. 
• Important to have policies that support at-will 

employment throughout the handbook. 
• Probationary period and progressive discipline. 
• Apply policies consistently. 
• Have an “interactive process” between employer and 

employee. 
• What does the Policy say the Port’s obligation is if a 

complaint or grievance is filed? 49 



Reoccurring Employment Issues 

•   Train the staff and supervisors: 
1. Public Records Act (especially emails, texts, use of personal 

devices for public communications.) 
2. Open Public Meetings (especially on Executive Sessions) 
3. Harassment and Discrimination 

• Train Board of Directors on their duties as a director – 
acting as one unit, not individually. 

• The cost of getting it wrong; financial, emotional, and 
reputational. 
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Questions? 



THANK YOU 
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