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Disclosure obligations of municipal bond issuers

Overview
Although municipal bond issuers are exempt from the SEC’s registration and filing 
requirements that apply to corporate issuers, all issuers (including municipalities) are 
subject to the antifraud requirements that apply when issuers speak to the market. 
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 Antifraud Requirements
• Application of antifraud 

requirements
• Rule 10(b)(5)
• Section 17

 Primary Disclosure
 Secondary Market 

Disclosure
• Required Annual Filings
• Required Event Filings
• Voluntary Disclosure 

(2020 SEC Chair 
Statement)

 Disclosure Trends
• Airport trends
• Seaport trends
• Capital program trends
• SEC initiatives 



Municipal Bonds; Antifraud Laws

Rule 10b-5
Rule 10b-5, promulgated under Section 10(b) of the Securities Exchange Act of 1934, 
prohibits fraud in connection with the purchase and sale of securities. Among other 
provisions, it makes unlawful:

any untrue statement of a material fact or 
omitting to state a material fact necessary in order to make the statements made, in the 

light of the circumstances under which they were made, not misleading, 
• in connection with the purchase or sale of any security.

Similar language under Section 17(a) of the Securities Act. 
SEC settlements under Section 17(a) have been based on a negligence standard

• “knew or should have known” standard for establishing negligence
• Failure by an actor to conform conduct to the standard of a reasonable person under like 

circumstances
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Materially Accurate and Complete

Materiality 
Whether a statement or omission can give rise to a securities law violation depends on 
whether the statement or omission is material. The definition of “material” has been 
established by case law.
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There is a substantial 
likelihood

That a reasonable 
bond investor

Would consider it important in 
making an investment decision

• There must be a substantial likelihood 
that a fact "would have been viewed 
by the reasonable investor as having 
significantly altered the 'total mix' of 
information made available.”



SEC Staff Legal Bulletin (Feb. 7, 2020)

A caution regarding the scope of the antifraud requirements
The SEC Office of Municipal Security (OMS) released a Staff Legal Bulletin summarizing 
existing law regarding the application of the antifraud requirements to public statements 
by issuers and borrowers.

Rule 10b-5 under Section 10(b) of the Securities Exchange Act 
• Applies to secondary market disclosures as well as primary disclosures
• Prohibits making any untrue statement of material fact or omitting to state a material fact 

necessary in order to make the statements made, in the light of the circumstances under which 
they were made, not misleading
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Any public statement (at least by officials who may be 
viewed as having knowledge regarding the financial 

condition and operation of an issuer) may be reasonably 
expected to reach investors and therefore be subject to the 

antifraud requirements.



SEC enforcement actions: Examples

Seeking financial penalties
 Wenatchee PFD (failure to disclose feasibility report)

Looking outside official disclosure documents – secondary market example*
 Harrisburg, PA (Mayor’s state of the city speech and other documents on website)

Finding individuals liable; control person liability
 Allen Park, Michigan (Mayor an active champion of the project, in a position to 

control the actions of the City and the City Administrator)

Bringing parallel criminal fraud charges
 Ramapo, New York (accounting fraud)

Second guessing legal risk disclosure?
 Port of NY & NJ (internal counsel noted questions of statutory authority)
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Recent 
enforcement 

actions



Recent 
enforcement 

actions



Primary Disclosure



Primary Disclosure

Antifraud Requirements Apply Whenever an Issuer Speaks to the Market
The antifraud provisions apply any time an issuer speaks to the market. Primary 
disclosure includes the preliminary official statement and final official statement prepared 
in connection with the sale of bonds.  The SEC has settled alleged antifraud violations 
for primary disclosure under Section 17 and based on a negligence standard.
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Preliminary Official Statement
Deemed final (includes all material 

information except pricing 
information)

Final Official Statement
Update the POS to include pricing 

information

Stickers/amendments
Between posting POS and pricing
Between posting OS and closing
Post closing

• Note that bond purchase contact 
generally requires notifying the 
underwriter of material 
developments for 25 days after 
closing

Key point: Follow process to ensure review and sign off by responsible persons



Secondary Market Disclosure



Secondary Market Disclosure: 
Required Filings on EMMA

Antifraud Requirements Apply Whenever an Issuer Speaks to the Market
The antifraud provisions apply any time an issuer speaks to the market. Secondary 
market disclosure includes required EMMA filings and voluntary disclosure. The SEC 
has settled alleged antifraud violations for secondary market disclosure (e.g. City of 
Harrisburg case) under Rule 10(b)5 and based on a willful or recklessness standard.

SEC Rule 15(c)(2)-12 
• Underwriter must confirm the issuer has entered into a written undertaking to provide annual 

information and notice of listed events

Contractual obligation of the issuer and/or obligated party to provide:
• Annual financial statements
• Annual operating or other information as stated in the undertaking
• Notice of certain events within 10 business days of the notice of the occurrence of the event
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Required Filings on EMMA

Certain events require notice
An undertaking to provide continuing disclosure is required, under Rule 15(c)(2)-12 to 
include a commitment to provide notice within 10 business days of the occurrence of 
certain events.

Certain events must be noticed in all cases, such as:
• Rating changes
• Unscheduled draws on debt service reserves or credit enhancement reflecting financial difficulties
• Defeasances and redemptions

Other events must be noticed if material, such as:
• Non-payment related defaults, if material
• Incurrence of a new financial obligation, if material
Such as a liquidity line of credit or other private placement
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What are the additional notice events?

Notice event 15
 Incurrence of a financial obligation of 

the obligated person
• if material, or 

Agreement to covenants, events of 
default, remedies, priority rights, or 
other similar terms of a financial 
obligation of the obligated person, 
any of which affect security holders

• if material

Notice event 16
Default, event of acceleration, 

termination event, modification of 
terms, or other similar events under 
the terms of a financial obligation of 
the obligated person

• any of which reflect financial difficulties
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Notice events 15 and 16
Amendments added two new notice events.



Notices regarding financial obligations
Consider procedures for tracking and filing event notices regarding financial 
obligations.

Financial obligations:
• Who manages financial obligations like bank lines of credit?
• What about leases or other agreements that “operate as vehicles to borrow money?” 

Materially review:
• Dollar threshold as a starting point?
• Factors to consider include:

The nature of the agreement
The length of the agreement
The impact on revenue available for debt service and related debt service coverage

 If material, file within 10 business days/monitor for changes (e.g. subsequent notices).  
Compliance:

• Day-to-day responsibility 
• General counsel and Commission staff role?  

Procedures for Notice Events 15 and 16
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Continuing 
Disclosure 

EMMA Filings



Voluntary Disclosure



Voluntary Disclosure

Antifraud Requirements Apply Whenever an Issuer Speaks to the Market
Public entities are subject to open public meetings and records laws and do not have the 
option of staying silent.  The antifraud provisions apply any time an issuer speaks to the 
market. 

Should the information be shared specifically with investors?
• EMMA
• Investor Relations Site
• Regulation FD Considerations
Regulation FD, which prohibits selective disclosure by public companies, is not applicable to state 

and municipal issuers
It may be a good idea to avoid selective disclosure in the interests of fairness and transparency

 If not, should cautionary language or additional context be added to this information 
when it is shared with the public on its website or at an open public meeting?
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Port of Seattle Voluntary Disclosure: 
Investor Relations Site Example



Statement on Municipal COVID-19 Disclosure

Encourages Voluntary Disclosure
The recent statement of SEC Chair Jay Clayton and Rebecca Olsen, Director of the 
SEC Office of Municipal Securities, encourages voluntary disclosure of COVID-19 
impacts and seeks to provide some assurances to issuers and borrowers in making a 
voluntary disclosure during this time of uncertainty

• “Today, in light of the potentially significant effects of COVID-19 on the finances and 
operations of many municipal issuers, we increase this focus and request that 
municipal issuers provide investors with as much information about their current 
financial and operating condition as is reasonably practicable. . . . We observe that, in 
today’s markets, the typical practice of providing historic financial information in the 
form of an annual information filing or similar disclosure may not enable investors to 
make informed assessments of the municipal issuer’s current and expected future 
financial condition.”

• “We also encourage municipal issuers to provide investors with forward-looking 
information regarding the potential future impact of COVID-19 on their financial and 
operating conditions.”
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SEC Statement on Municipal COVID-19 Disclosure

Seeks to Provide Assurance
While encouraging disclosure of current and forward-looking information regarding 
COVID-19 impacts, the statement sought to provide some assurances to issuers and 
borrowers in making disclosures.

 “We would not expect good faith attempts to provide appropriately framed current 
and/or forward-looking information to be second guessed by the SEC.”
Suggests use of “meaningful cautionary language.”

• Description of relevant facts or assumptions affecting the reasonableness of reliance on and the 
materiality of the information provided,

• Description of how certain important information may be incomplete or unknown, and 
• Process or methodology (audited vs. unaudited) used by the municipal issuer to produce the 

information
Notes “bespeaks caution” caselaw doctrine that provides some leeway with respect to forward-

looking statements

21



Recent Disclosure Trends: Airports and Seaports

Disclosure developments.
Airport and seaport disclosure documents continuing to address COVID-19, now 
focusing on recovery trends.

Airports
• Enplanement trends
• Shifts in airline activity
• Federal grant funds, BIL
• Concessions/labor market

Capital plans
• Supply chain
• Construction costs and 

other inflation

Seaports
• Global supply trends
• Congestion management
• Container, cruise trends
• Labor market



Recent (Mostly Corporate) Disclosure Trends

Disclosure developments.
The SEC has undertaken several initiatives relating to climate change disclosure and 
other ESG topics (focused on corporate issuers).  The MSRB also issued a request for 
information on ESG disclosure.  The SEC also is focusing on cybersecurity disclosure.

SEC
• Examination priorities 
• Proposed climate change 

disclosure regulations
• Proposed cybersecurity 

disclosure regulations

MSRB
• Request for 

information

Voluntary initiatives
• GFOA best practices 

papers on ESG disclosure
• Distinguishing between 

ESG disclosure and 
“labeled” bonds
Risk disclosure
Green, social and 

sustainability bonds



The following are a 
selection of the 
Division’s 2022 priorities:

 ESG
 Information security 

and operational 
resiliency

 Emerging 
technologies and 
crypto-Assets



Would require corporate 
issuers to disclose:

 Current reporting of 
material cybersecutiy
incidents

 Periodic updates of 
reported incidents

 Reporting re 
cybersecurity policies 
and procedures, 
Board oversight, 
management 
expertise.



Thanks for joining us. 

Questions?

Discussion. 
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