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Centre for Women’s Justice and Tackling Double Disadvantage partnership

Westminster Hall debate to be held on Wednesday 5 July 2023 from 9.30-11.00am:
That this house has considered the criminalisation of victims of violence against women
from ethnic minority and migrant communities

Briefing for MPs

“Modern slavery is more likely to be considered ... than the impact of domestic violence.”
Prosecutor

About the Centre for Women’s Justice and Tackling Double Disadvantage

Centre for Women’s Justice (CWJ) is a lawyer-led charity working with frontline women’s services
to challenge police and prosecution failings around violence against women and girls (VAWG),
including the unjust criminalisation of victims. The Tackling Double Disadvantage partnership
consists of six charities who aim to tackle intersectional discrimination experienced by Black,
Asian, minoritised and migrant women in contact with the criminal justice system: Hibiscus
Initiatives, Agenda Alliance, Women in Prison, Zahid Mubarek Trust, Muslim Women in Prison
Project and Criminal Justice Alliance.

Background and purpose of the debate

At least 57% of women in prison and under community supervision by probation services are
victims of domestic abuse, and for many this is directly linked to their offending.t This occurs in a
wide range of circumstances, including women who are coerced by their abuser to offend, and
those who defend themselves against abuse and are prosecuted as a result.? The true proportion
is likely to be much higher because of barriers to women disclosing abuse.® Other forms of
violence against women and girls (VAWG) can also lead women and girls into contact with the
criminal justice system as suspects and defendants.*

Yet whereas there is a legal, policy and practice framework in place to protect victims of trafficking
who offend as a result of their exploitation, there is no such protection for victims of domestic
abuse and other forms of VAWG who offend as a result of their experience of abuse. Gaps in law,
policy and practice mean that victims’ experience of VAWG is not properly taken into account in
criminal proceedings against them, so that victims are unfairly criminalised. Black, Asian,
minoritised and migrant women face additional barriers to justice, with evidence of unequal
treatment and outcomes throughout the criminal justice process.®

Why does this matter now?

The debate takes place in the context of a collapse in women and girls’ trust in the criminal justice
system, with evidence of systemic racism and sexism in the police, police-perpetrated VAWG, and
plummeting prosecutions and convictions for rape and domestic abuse offences.® Measures in the
Nationality and Borders Act’ and lllegal Migration Bill further aggravate such mistrust by curtailing

the rights of migrant and trafficked women and widening the net of criminalisation.

We urge MPs to take part in this debate to press the Government to undertake reforms in
law, policy and practice to prevent the unjust criminalisation of Black, Asian, minoritised
and migrant victims of VAWG, as detailed below.
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How victims of VAWG are swept into the criminal justice system

“They are not giving us a safe space.”
Woman with lived experience of domestic abuse and the criminal justice system?®

There is overwhelming evidence that many women are unfairly swept into the criminal justice
system as a direct result of their experience of domestic abuse and other forms of VAWG. This is
due to a lack of effective defences and the failure of criminal justice agencies to identify victims and
take proper account of the context of abuse in which alleged offending may have occurred.®

There is a strong similarity between victims of domestic abuse who find themselves accused of
offending as a consequence of their abuse, and victims of human trafficking and modern slavery
who are compelled to commit offences as part of, or as a result of, their exploitation. VAWG can
frequently be closely intertwined with modern slavery. Yet victims of VAWG who are not trafficking
victims do not have a statutory defence when they are compelled to commit offences in very similar
circumstances. And whereas householders defending themselves against an intruder are
permitted by law to use disproportionate force provided this was reasonable in the circumstances
as they genuinely believe them to be, no such latitude is allowed to domestic abuse victims
defending themselves against their abuser.

The links between domestic abuse and women’s offending are recognised in the Government’s
Female Offender Strategy (2018)'° and FOS Delivery Plan (2023)*! but this has not yet translated
into a strategic approach to ensuring the public interest is served in these cases, so that victims
receive support, are diverted away from the criminal justice system where appropriate and, if
prosecuted, have proper account taken of their experience of abuse. Key facts include the
following:

¢ As well as being victims of VAWG and exploitation, the majority of women in contact with
the criminal justice system are experiencing multiple disadvantage including mental health
needs, harmful substance use and poverty.*?

¢ \Women are three times more likely to be arrested than their male partners at a domestic
abuse incident involving counter-allegations, often where they have used force to protect
themselves from further harm from their abuser.*?

e 63% of girls and young women (16—24) serving sentences in the community have
experienced rape or domestic abuse in an intimate partner relationship.4

e Of 173 women screened at HMP Drake Hall, 64% reported a history indicative of brain
injury and for most this was caused by domestic violence.15

e More than half of arrests of women for alleged violence result in no further action?®,
highlighting the need for the police to respond to incidents of alleged violence in a gender-
informed way.

e Women are more likely than men to commit an offence to support someone else’s drug use
(48% to 22%).7

e Some women are coerced into offending by abusive partners or face malicious allegations,
as abusers use the criminal justice system as a way of extending control over their victim.8



Additional factors affecting Black, Asian, minoritised and migrant victims of VAWG

“Women from ‘ethnic minorities’ don’t speak up because they don'’t think they can get
help...They don’t have faith in the system.”
Probation practitioner®®

Black, Asian, minoritised and migrant women are particularly vulnerable to being unfairly swept into
the criminal justice system. This is because they experience additional barriers to disclosing abuse
and accessing support, and they face systemic racism from criminal justice agencies.? This is
partly due to a lack of cultural competency as agencies fail to respond appropriately to evidence of
abuse, misinterpret women’s behaviour, and fail to ensure women are able to understand and
participate fully in proceedings against them.?! Key facts include the following:

e Overrepresentation in the criminal justice system:

o Women and girls from ‘minority ethnic’ groups are overrepresented at every stage of
the criminal justice system.22

o Black women are twice as likely as white women to be arrested.z

o A quarter of girls and nearly a fifth of young women prosecuted in 2021 were from
‘minority ethnic” groups.

e Barriers to disclosure:

o Migrant women with spousal visas or who are undocumented are particularly
vulnerable to VAWG and unfair criminalisation. Fear of destitution and deportation
prevent women disclosing abuse due to the lack of a firewall to prevent the sharing
of victims’ and witnesses’ data between police and Home Office for immigration
enforcement purposes.

o Additional barriers to disclosing abuse and having it properly taken into account,
including mistrust in the authorities, poor quality interpreting and discriminatory
attitudes, can increase the chances of unfair treatment for Black, Asian, minoritised
and migrant women in these cases.®

o Community dynamics and cultural and religious constraints can create barriers to
disclosure for some women, including Muslim women. This can include concepts of
honour and shame; fear of violent reprisals; fear of isolation and social ostracism;
and concerns about the impact of disclosure on children and siblings who may be
stigmatised.?®

¢ Criminal justice agencies are ill-equipped to respond:

o Poor quality interpreting and translation leads to misunderstanding or lack of
information about the context of abuse in which alleged offending occurred.?’

i The Tackling Double Disadvantage partnership aims to use language that challenges and does not contribute to racist
ideas, actions and policies. We use the terms ‘Black, Asian and minoritised women’ or ‘racially minoritised women’ and
we aim to be more specific where we can. Where we are referring to data collected by others using different terminology,
we use that terminology in quotation marks in order to ensure accuracy.
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o Lack of cultural competency and discriminatory attitudes on the part of criminal
justice agencies leads to failures to recognise abuse or to understand its
relationship to alleged offending, and susceptibility to cultural and racial myths and
stereotypes.?®

Victims of trafficking (often a form of VAWG) are being put at greater risk of
exploitation and criminalisation by immigration legislation:

o Proposals in the lllegal Migration Bill, if passed, would deny protection or support to
victims of trafficking who arrive by irregular means, prevent them claiming asylum,
and allow for their indefinite imprisonment.?® These proposals would leave victims at
increased risk of exploitation and contravene the Council of Europe Convention on
Action against Trafficking in Human Beings (ECAT) and the Secretary of State’s
existing duty to allow victims of trafficking temporary permission to stay.

o Measures introduced in the Nationality and Borders Act have already limited the
rights of refugees who are victims of abuse and exploitation and increased the risk
of their criminalisation.°

The wider inequalities faced by Black, Asian, minoritised and migrant women in contact with the
criminal justice system are highlighted in a report which will be published on the day of the debate
by the Tackling Double Disadvantage partnership.

What needs to change?
We are calling for the Government to:

1.

Introduce statutory defences for victims of domestic abuse who are accused of
offences and add a commitment to the Victims’ Code to protect all victims of VAWG from
unjust criminalisation, ensuring they have their rights upheld as victims and are not
stigmatised;

Implement a firewall to end the sharing of victims’ and witnhesses’ data between the
police and the Home Office for immigration enforcement purposes, as recommended
by the Justice Select Committee, Domestic Abuse Commissioner and women'’s sector
services;

Increase investment in women-specific services for victims of VAWG facing criminal
proceedings to ensure they have a safe space to disclose abuse and receive support at
the earliest stage in proceedings, including services led by and for Black, Asian, minoritised
and migrant women,;

Ensure that criminal justice practitioners at every stage of the process (police, CPS,
judges, magistrates, juries, prisons and probation) take proper account of the abuse
experienced by victim suspects/defendants and are accountable for doing so. All
staff should have access to training, guidance and expert support from women’s specialist
services to enable them to consider fully the relationship between alleged offending and
experiences of abuse. This must include ensuring cultural competency so that criminal
justice agencies can respond effectively to circumstances faced by Black, Asian,
minoritised and migrant women;

Ensure that existing procedural safeguards (such as special measures for victim
withesses in court) are used to enable victim suspects/defendants to give their best
evidence about any context of domestic abuse in which alleged offending took place, and
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that additional safeguards are introduced where necessary (such as a process to allow for
pausing police interview under caution where it becomes clear that the suspect may be a
victim of domestic abuse);

6. Withdraw proposals in the lllegal Migration Bill that would limit the rights of potential
victims of trafficking (which are expressly guaranteed by international instruments
binding in the UK); and

7. Collect and analyse disaggregated data to improve understanding of the criminalisation
of victims of VAWG, including intersectional discrimination experienced by Black, Asian,
minoritised and migrant women.

For more information contact:
Katy Swaine Williams — k.swilliams@centreforwomensjustice.org.uk | 07771 642 527
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