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introduction: why history is not enough
In some sense, the United Kingdom is still a Christian country. If pushed, a majority of 
people still associate themselves with Christianity. The Churches of England and Scotland 
are still ‘established’, albeit in ways largely symbolic and residual. We still celebrate the 
legacy of well-known Christian law reformers of earlier ages. We are proud of William 
Wilberforce, the seventh Earl of Shaftesbury, John Howard, Elizabeth Fry, and Seebohm 
Rowntree. Yet many people sense that public culture has shifted in the past decade or 
so away from Christianity. This intuition is reinforced by a handful of high profile cases in 
which Christians have been involved as Christians in litigation and have lost. Is English law 
becoming anti-Christian? In what sense is English law Christian anyway?

In 1989, on his retirement as President of the Lawyers’ Christian Fellowship, Lord Denning 
(Master of the Rolls 1962-1981) published a pamphlet in which he argued that English law 
had been beneficially affected by Christianity in a number of ways.1 These included a belief 
in the importance of truth, requirements of good faith in statutory interpretation and 
contractual obligations, the development of the law of negligence, basic presuppositions 
of criminal law (such as the requirement to demonstrate that the accused had a ‘guilty 
mind’), the principle of government under law, the rise of social welfare legislation, and the 
centrality of a Christian conception of marriage. 

It would be easy to add to this list. Modern commitments to political liberty and equality 
within the law emerged out of debates which were internal to Christianity; debates which 
were catalysed by the inescapably radical liberty and equality exemplified by Jesus and his 
disciples.2 Jesus is the model of the accountable public servant, using power for the good 
of others and conscious of his answerability to a higher tribunal. English nationhood owes 
more than a little to the example of Israel.3 Christianity also reinforced a commitment to 
authority, order and the rule of law.

However, arguments such as these are inadequate in themselves. Some of Denning’s 
examples are easy to dismiss as mere rhetorical flourishes. It is hard to believe that when 
Lord Atkin made reference to the parable of the Good Samaritan in his judgment in 
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Donoghue v Stevenson,4 the teaching of Jesus was doing any serious substantive work. 
The general principle of civil liability for negligently caused harm may well be compatible 
with Christianity, but it is hardly a distinctive contribution of Christianity to the history of 
legal ideas. Even where we can show a causal connection in the history of ideas, history 
is not enough. It is true that modern criminal law requires the law to treat the accused 
as a responsible agent: criminality requires moral culpability. Just because this derives 
historically from a Christian concern with sin, guilt and divine judgment, it does not 
follow that such a conception is distinctively Christian. It may be true that liberty, equality, 
accountability, procedural fairness, the rule of law all have Christian roots, but more needs 
to be shown. English law may be compatible with Christianity; it may even in some respects 
be historically derived from Christianity, but for the most part it seems not to require or 
predispose one to Christian belief and practice. Plenty of non-Christians share such 
commitments. English law may be Christian in origin, but is it distinctively Christian today?

abandoning coercive Christianity
Historically, English law has been used to coerce Christian belief and practice in quite direct 
ways.5 It is important to note that this was closely connected with the rise of modernity 
and features such as the sovereign European state aligned to one or another Christian 
denomination. For about a century and a half (1535-1688), English public law sought to 
secure the exclusive dominance of a single church. Thereafter, a process of expanding 
toleration saw Trinitarian Protestants, Unitarians, Roman Catholics and Jews brought within 
the law, until around the mid-nineteenth century, when the law stopped thinking in terms 
of specific religions.6 However, until about the end of the nineteenth century it was still 
possible to assert that it was the policy of English common law to penalise opposition to 
Christianity. As late as 1867 the courts could hold that a contract to let a room to the Secular 
Society for the purposes of a lecture impugning the character and teachings of Jesus Christ 
was invalid.7 Only in 1883 did it become clear that one could attack the fundamentals of 
Christianity without landing oneself with a blasphemy prosecution.8 The nails in the coffin 
of the view that the law directly promotes Christianity were hammered in by the House of 
Lords in two cases, in 1917 and 1919. In the first, the House of Lords held that opposition 
to Christianity was not contrary to the policy of the law.9 Indeed, many of their lordships 
expressed astonishment that anyone could still maintain such an antiquated view. In the 
second, it was confirmed that the law knows no doctrine of superstitious uses. In other 
words, there are no unlawful religions for the purposes of charity law.10 The last whisper of 
the direct enforcement of Christian orthodoxy by the law was finally removed when the 
common law of blasphemy was abolished in 2008.11
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Having abandoned the enforcement of doctrinal orthodoxy, English law also abandoned 
the enforcement of Christian virtue. In (very) long-term historical perspective, the policing 
of ‘sin’ was first of all a responsibility of ecclesiastical courts. The long-term effect of the 
Reformation was both to trigger the decline of ecclesiastical courts and to ‘moralise’ the 
common law. From a European comparative perspective, the English ecclesiastical courts 
survived a remarkably long time. But their attempts to punish sins (such as profanity, 
drunkenness and fornication) had already died out in the early eighteenth century, along 
with their attempts to punish non-attendance at church.12 Concern about the lax state of 
public morals led in time to a more systematic use of secular law to enforce Christian ethics. 
Whereas the medieval Christian polity had known a multiplicity of jurisdictions, royal, 
mercantile, local and ecclesiastical, the Victorian conception of a ‘Christian nation’ conceived 
of a unitary system of law under government thoroughly imbued with Christian ethics. It 
was the 1960s which saw the final collapse of this model. A wave of liberalising legislation 
systematically detached the content of law from traditional Christian understandings of 
sin. Suicide, abortion, gambling, obscenity, divorce, homosexuality, and Sunday recreation 
all became subject to a relaxation of laws. 

So English law is not Christian in the sense of directly promoting Christian doctrine or 
worship, nor does it oppose everything Christianity treats as sinful or immoral. And many, 
perhaps most, Christians would support these instances of law’s retrenchment. The 
coercive force of the law should not be used to compel people to enter the Kingdom of 
God, nor is it wise for Government to seek to suppress every vice known to humankind. 
Worries about too close an alignment between the fundamentally coercive state and the 
church whose mission is to proclaim a gospel of free grace and personal transformation 
were what powered Christian nonconformist Protestants to challenge and substantially 
change the nature of Anglican establishment.13 The ways in which English law is no longer 
Christian are not obviously incompatible with a Christian understanding of the proper 
purpose of law. 

Christianity and law: relating the two
This leaves us with a puzzle. If it is not Christian to use law to enforce Christian belief and 
behaviour, in what sense can law be Christian? The contrast with Islam and Judaism is 
instructive at this point. Islam and Judaism came to be expressed historically as complete 
and distinctive legal traditions.14 They manifested themselves as the law of an entire 
community organised around those faiths. So it makes sense to talk of Islamic or Jewish 
criminal law, family law, property law, law of contracts, charitable foundations and so on. 
Of course, these religions themselves contain a range of views on the proper place and 
content of law. Not only are there different schools of Islamic jurisprudence, but modern day 
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Islamic majority countries range from the rigorously traditional (e.g. Iran) to the substantially 
secular (e.g. Turkey). The rise of the modern state has produced major challenges for both 
these religious traditions, and as a result the place of religion in the law of such countries 
can be highly contested. Nevertheless, the historic experience of a complete community 
expressing its faith in God by living under its own law makes it relatively meaningful to ask, 
for example, how Jewish the modern law of Israel is, or how Islamic the law of Egypt. 

The political and legal implications of Christianity have been quite different.15 Throughout 
its history, Christianity has been characterised in some form or another by what the 
political theologian Oliver O’Donovan calls ‘the doctrine of the two’.16 Under God, there 
are two authorities on earth, not one, and they are church and government. The sphere of 
church is characterised by salvific grace, by individual commitment, by freedom – so much 
so that the very concept of law might be out of place in the church (although Christian 
ecclesiological traditions vary considerably on that particular question). The sphere of 
government is characterised by judgment and coercion in the service of goods common 
to all of humankind. The tasks of government may be considered primarily in terms of 
restraining evil, or of coordinating human action in pursuit of the common good (Christian 
political traditions vary considerably on that question too).17 In practice, what we put in the 
two spheres of church and government, and their mutual relationship to each other, has 
always shifted.18 Only in the 1860s did the English ecclesiastical courts lose their general 
jurisdiction over family law, wills, defamation and some residual criminal offences. And we 
should not forget that it was only in the first half of the twentieth century that the balance of 
welfare functions in the relief of poverty, sickness, infirmity and the provision of education 
shifted from church to state.

The dualism of Christian political theory is multilayered. It plays out not only as a contrast 
between institutions such as ‘church’ and ‘state’, but also between different ways of knowing 
and acting, between ‘grace’ and ‘nature’, between ‘order’ and ‘freedom’, between the present 
age and the age to come. And it raises fundamental questions about the extent to which 
the one can and should engage with and penetrate the other. This gives rise to a wide 
range of models for the interaction between Christianity and law.19 So in contrast to Islam or 
Judaism, the political and legal heritage of Christianity is not a single tradition of customary 
law with central themes and variations. It is not about law being more or less Christian. 
Rather, Christianity sets up substantial tensions, the terms of which are subject to continual 
renegotiation. 

It follows that the relationship between the law and Christianity is inextricably bound up 
with the history of secularisation.20 Secularisation can mean a number of things, but two of 
its key senses are: (1) the process of social structural differentiation; and (2) the construction 
of religion as a matter of personal choice and commitment. Both of these senses flow from 
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Christianity. In the first sense, the ancient distinction between church and government 
multiplied after the Reformation to produce other social institutions such as schools and 
hospitals, which, while still imbued with a Christian spirit, were organisationally relatively 
independent of both church and government. In the second sense, Christianity’s emphasis 
on personal faith in God as opposed to collective norms of right worship and right living 
led to the idea that this is characteristic of religion in general. 

This means that the law can still be ‘Christian’ even where it has ceased to be ‘expressly 
Christian’. The paradox is only apparent, because the law reflects shifts in judgment about 
its proper use from a Christian perspective. Perhaps the position could be put like this: 
English law is Christian in the sense that for the most part it is consistent with a Christian 
view of the proper purpose and content of secular law. It represents a possible expression 
of the ‘doctrine of the two’. This does not mean that all Christians agree with all of it; rather, 
disagreements about what the law should be are not clearly disagreements between 
Christians and non-Christians. 

could English law cease to be Christian?
The Christian tensions between church and state, between freedom and order, between 
grace and nature, the future and the present are not like the ‘fundamental contradictions’ 
of Critical Legal Studies.21 They do not admit of every possible outcome. Perhaps it is best to 
think of the range of options as two circles which can overlap to a greater or lesser extent. 
We can characterise liberal modernity as a particularly rigorous expression of Christianity’s 
‘doctrine of the two’ in which a clean line is drawn between government on the basis of 
natural law and natural rights universally conceived and church as a voluntary association 
of believers.22

This Christian natural law tradition arguably reached its fulfilment in the Universal 
Declaration of Human Rights and the mid-twentieth century human rights movement 
more generally. Fascism and communism were both correctly seen as hostile to the basic 
Christian framework, one on account of its failure to respect the equal dignity of all human 
beings, the other on account of excessive state authority and restrictions on the freedom 
of the church. The Universal Declaration is founded on a Christian understanding of human 
dignity which is given shape by the purposes of God for humankind. It assumes a value-
laden understanding of what is ‘natural’ for human beings. In its protection of civil liberty 
alongside civil, political, economic, social and cultural rights, the Universal Declaration also 
assumes the limitations of state power in favour of church-like associations of truth, beauty 
and goodness.23
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If the early twentieth century threats to this Christian understanding of human dignity and 
human flourishing came from communism and fascism, it is possible that the twenty-first 
century threat arises from an alternative post-modern understanding of human dignity 
allied to new intrusive forms of state regulation. This view supposes that our basic moral 
worth as human beings inheres in our being self-creating beings, with no divine pattern. 
We are Nietzschean ‘works of art’ who fashion ourselves as we please. Thus our bodies 
are what we make of them, religion is whatever we believe it to be (if anything); gender, 
sexuality and family is whatever we want of it, and in our chosen form of death we write 
the final chapter in our own stories. This is what gives us dignity, and a commitment to 
equal dignity requires us to recognise and respect each person’s self-created identity and 
lifestyle. It becomes a social offence to speak against it, or to suggest that fulfilment may 
be found instead in submission to any externally-grounded ethic. This vision of human 
dignity is anti-Christian, because it is essentially idolatrous. It rejects the very idea of a 
pattern for human fulfilment set by a divine creator and worships the individual human 
(self-)creator instead. 

As well as a possible shift in the underlying conception of human dignity, there also seems 
to be a new political absolutism influencing the law. The rhetoric of equal respect – if not 
the law itself – is making it harder to have a public debate about the requirements of the 
common good, particularly in areas of sexual ethics, family life, medical law and bioethics. 
The working assumption is that there is no common good for which we could jointly 
search. There are also developments that are beginning to restrict the autonomy of the 
church in its internal affairs and external mission.24 The oversight of secular courts, even if 
it is still relatively benign, no longer leaves churches entirely free to organise themselves 
in matters of doctrine, worship, discipline and government. An historic commitment to 
conscience seems to be faltering, and instead replaced by an obligation to adhere to the 
social ethic imposed by law. The terms of collaboration between the state and religious 
bodies in education and social welfare are increasingly dictated by the state, rather than 
being negotiated between partners conceived of as equals, and they are increasingly 
difficult to comply with.

However, even if we accept that a legal system based on self-constructed ‘dignity’ and 
an intrusive state is anti-Christian, the hypothesis that this is taking place within English 
law is undoubtedly contentious. The line is very fine between postmodern dignity and a 
radical interpretation of Protestant and Enlightenment commitments to individual moral 
integrity, kept firmly inside boundaries of objective other-regarding morality.25 State 
oversight of the ‘external’ or ‘temporal’ aspects of church life is hardly a novelty. Perhaps 
only with hindsight will we be able to see whether such a tectonic shift is taking place. 
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the example of same-sex marriage
The Government’s proposal to allow two people of the same sex to marry exemplifies very 
well the difficulties of reading the times.26 As Lord Denning suggested, there can be no 
doubt that the law of marriage and family has historically been significantly influenced 
by Christian ethics. In many detailed ways one can still trace the direct impact of Christian 
teaching and canon law. At the same time, secular family law has departed in various ways 
from historic Christian teaching, not least in its acceptance of divorce. However, this is still 
compatible with a recognisably Christian view in which the secular law sustains a basic, 
‘natural’ and universal framework of rights, responsive to human needs and weaknesses, 
while the Church is free to teach a higher ideal, to which Christians and others can aspire. 
The law still represents coordination between nature/State and grace/Church, in which the 
latter fulfils and enhances the former. 

The Government’s proposals clearly depart from an historic Christian understanding of the 
‘natural’ relationship of marriage, effectively rejecting it as culturally constructed and an 
unjust imposition of  ‘Christian’ views on those with a different understanding of appropriate 
sexual relationships. Even if one does not accept a revisionist Christian affirmation of same-
sex relationships, one could see this merely as a further ‘thinning’ of an indefensibly thick 
and value-laden conception of the natural. After all, humankind has known considerable 
diversity in this area. Yet the Government’s proposals are not defended by reference to any 
new universal conception of human flourishing. Rather, the principal justification is based 
on ‘equality and fairness’, which can only mean respect for each individual’s conception of 
what marriage is. In this, there is more than a hint of postmodern dignity at work. 

Again, in itself, this need not be oppressive. It is possible that one effect of the proposed 
changes would be to move to a system common in continental Europe in which the role 
of the state and the role of religious bodies are more clearly distinct. The state recognises 
and regulates a range of personal and domestic arrangements – which after all emerge 
primarily as a matter of social fact. Some of these arrangements some Christians may well 
deem inappropriate, but religious bodies are free to discipline and exclude on one hand, 
and to celebrate and bless on the other, in accordance with their own ethos and law. This 
classic Christian solution to the problem of diversity is gestured at by the Government in 
its references to ‘civil’ and ‘religious’ marriage. 

But will postmodern dignity be combined with a willingness to use state power through 
law to secure uniform acceptance? After all, given the existence of civil partnership, the 
proposal is primarily about controlling discourse, not conferring rights. It is likely that 
schools may be obliged to promote the new view of marriage, and unclear whether there 
will be rights of conscientious objection, collective or individual.27 Churches have been 

is English law Christian?



150

promised freedom of action in respect of teaching and practice, but this must now be read 
in a context of recent non-discrimination norms which may not tailor exceptions to every 
circumstance of their wider activity in society, still less that of individual Christians. 

Thus it is hard to see the issue of same-sex marriage as a debate internal to Christianity 
about the natural in human flourishing, and the proper role of the state in promoting 
universal human goods. We should take seriously the possibility that it represents instead 
a paradigm shift towards a denial of the ‘natural’ in any normatively charged sense and to 
the universal mandate of the state to protect each individual in his or her vulnerable self-
construction. If this is the better reading of the proposal, it is hard to see it as falling within 
the range of Christian possibility. 

So a full answer to the question posed in this chapter runs as follows: English Law is Christian 
in the sense that it largely reflects the possible outcome of debates within Christianity 
about the proper limited purpose and content of secular law, but it may be departing from 
Christianity in its flirtation with an idolatrous (self-worshipping) conception of human 
dignity and its willingness to use the power of the law to promote that conception across 
the whole of society. The irony is that Christianity was born 2,000 years ago into a world not 
so very different in that respect. 
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