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SEC Administrative Proceedings After Lucia 

By Daniel Walfish (June 27, 2018, 4:16 PM EDT) 

On June 21, 2018, the U.S. Supreme Court held, in Lucia v. SEC, that the U.S. 
Securities and Exchange Commission’s administrative law judges, or ALJs, are not 
mere federal employees but “officers” covered by the Constitution’s 
appointments clause. That means that the ALJs have to be appointed directly by a 
“head of department” (in this case the SEC’s five commissioners) or, in theory, by 
the president or the courts. Until now, the SEC’s ALJs were installed through a civil 
service hiring process without direct involvement from the commissioners. The 
case is a significant development in administrative law, and in its aftermath, the 
SEC will probably have to redo many of its pre-Lucia administrative proceedings, or 
APs, potentially straining its resources. However, in the long run, the SEC’s APs 
probably will not be materially affected by Lucia. 
 
As background, Raymond J. Lucia was an investment adviser whom the SEC charged with fraud in an 
administrative enforcement proceeding. The case was assigned to ALJ Cameron Elliot, whose “initial 
decision” fined Lucia and banned him from future investment-adviser work. Lucia argued that his 
punishment should be overturned because ALJ Elliot was an officer who had been improperly hired as a 
regular employee. While he was seeking high court review, the Trump administration’s Department of 
Justice switched sides and agreed with Lucia that the ALJs are “officers.” This prompted the SEC, on Nov. 
30, 2017, to issue an order “ratifying” the historic appointments of its five sitting ALJs.[1] 
 
In an opinion for herself and five other justices, Justice Elena Kagan held that the ALJs’ responsibilities 
and powers are significant enough under governing Supreme Court precedents to bring the ALJs within 
the scope of the appointments clause. Addressing the remedy for the constitutional violation, Justice 
Kagan wrote that Lucia’s case cannot be reheard by Judge Elliot even if he has gained a valid 
appointment from the ratification order. Because Judge Elliot had already presided over a trial-like 
hearing and issued a decision, he “cannot be expected to consider the matter as though he had not 
adjudicated it before.”[2] Instead, she explained, Lucia’s case must be heard by a different ALJ (or by the 
commission itself) — and that ALJ must be properly appointed.[3] 
 
But who is a properly appointed ALJ? Lucia, trying to avoid being sent back to Judge Elliot in the event of 
a win on the appointments clause issue, had argued that the ratification order was ineffective — and 
therefore that the SEC to this day has no validly appointed ALJs. Lucia’s argument was extremely 
technical: He contended that because the original appointments were invalid, a post hoc “ratification” 
could not cure them. Even Lucia all but admitted that a commission order styled as a formal 
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“appointment” as opposed to a “ratification” would largely cure the issue.[4] (The Supreme Court has 
upheld a similar procedure in a case involving judges on the Coast Guard Court of Criminal Appeals.[5]) 
 
The Lucia court, as expected, did not rule on the validity of the ratification order, but in a footnote, 
Justice Kagan elaborated: “We see no reason to address [the validity of the ratification order]. The 
Commission has not suggested that it intends to assign Lucia’s case on remand to an ALJ whose claim to 
authority rests on the ratification order. The SEC may decide to conduct Lucia’s rehearing itself. Or it 
may assign the hearing to an ALJ who has received a constitutional appointment independent of the 
ratification.”[6] 
 
These observations will seem odd to anyone familiar with the SEC’s AP system. Notwithstanding Justice 
Kagan’s comments, the agency actually would be expected to reassign Lucia’s case to one of the other 
four ALJs covered by its ratification order. The SEC currently has no other ALJs, and the suggestion that 
the commission might “decide to conduct Lucia’s rehearing itself” is probably unrealistic. Traditionally, 
the SEC commissioners do not personally preside over AP hearings as the finders of fact. The suggestion 
that the commission itself might conduct Lucia’s rehearing comes from a Department of Justice brief, 
but the brief was not signed by the SEC and the basis for the suggestion is not clear. (Another interesting 
possibility, though also a departure from precedent and potentially unrealistic — and not mentioned by 
the Department of Justice or the court — is that a single commissioner could preside over a rehearing as 
the trier of fact and author of an initial decision.[7]) 
 
The risk-averse SEC may worry that between the lines, Justice Kagan was skeptical of the 
ratification procedure, even if that was not her intent. Late the same day that Lucia came out, the SEC 
issued a highly unusual order staying for 30 days all pending administrative proceedings, presumably so 
the agency can figure out how to react to the decision.[8] 
 
Meanwhile, potential future developments include the following. 
 
The SEC will have to rehear around a dozen cases pending in the courts of appeals. 
 
Lucia’s briefing in the high court identified 13 cases similarly situated to his own — in other words, cases 
in which the defending party had preserved a timely appointments clause challenge and the case was on 
review in the federal courts of appeals before the ratification order. (ALJ decisions are appealable to the 
commissioners, and then to the federal courts of appeals.) Each of those cases presumptively has to be 
reheard within the SEC before a different ALJ. In at least some of the cases, the underlying events are a 
decade or more old, but the SEC would appear to have no choice unless a case can be settled or the SEC 
elects to withdraw charges.[9] 
 
The SEC will probably rehear one or two dozen cases already pending within the SEC. 
 
At the time the SEC “ratified” the ALJs last November, the SEC also instructed the ALJs to reopen the 
record in all pending APs within the SEC, revisit all decisions taken to that point, and then either reaffirm 
or revise the prior decisions. The SEC believed that it was “put[ting] to rest” the appointments clause 
issue.[10] The agency clearly believed (or at least hoped) that a validly appointed ALJ could cleanse the 
taint from his or her own decisions taken before the appointment became valid. But Justice Kagan 
effectively rejected that premise when she ordered Lucia’s case reassigned away from Judge Elliot. 
 
So whether or not the ratification was valid, contested cases in which an ALJ had issued an initial 
decision before the ratification order probably will be reassigned to a different ALJ for a do-over (again, 



 

 

assuming no settlement or withdrawal of charges). And if the SEC wants to proceed cautiously, it may 
also reassign proceedings in which the ALJ presided over a hearing or otherwise took significant actions 
(for example, deciding important motions), even if the ALJ had not yet issued an initial decision. From 
materials available on the SEC’s website, the number of pending cases that meet these criteria appears 
to be on the order of roughly one or two dozen, give or take. (Many ALJ decisions are issued on default 
in relatively routine cases, and are not likely to be the subject of meaningful challenge.) 
 
The SEC might hire or borrow additional ALJs. 
 
Conducting a hearing and issuing an initial decision are a relatively resource-intensive process. Even with 
a reported decline in the number of APs in recent years (presumably due at least in part to the legal 
uncertainty surrounding them), the SEC’s ALJs may be taxed by the need to rehear many old 
cases.[11] The sudden backlog, coupled with Justice Kagan’s suggestion to assign Lucia’s case to an ALJ 
“who received a constitutional appointment independent of the ratification order,” may prompt the SEC 
to try to hire, or borrow from other agencies, new ALJs to rehear the old cases. 
 
The SEC may simply “appoint” the sitting ALJs. 
 
The reason the SEC last fall instructed the ALJs, in pending cases, to revisit their prior actions was 
to avoid a scenario in which much of the agency’s work on those cases would have to be scrapped. But 
that is essentially the situation in which the SEC now finds itself. The SEC may well conclude that, even if 
the ratification order would ultimately hold up in court, the agency no longer has much to gain by 
relying on it, and it is just one more thing for litigants to challenge. Accordingly, it would not be 
surprising if the commission grits its teeth and formally, directly “appoints” the five sitting ALJs. At 
worst, this would be construed, fairly or not, as an admission that the ratification order was ineffective, 
but, again, the ratification order is no longer a great help to the SEC. 

* * * 
 
In sum, in the near term the SEC (and perhaps other agencies) will have to redo a series of (in some 
cases fairly old) administrative cases, potentially straining resources and possibly prompting the agency 
to tap other ALJs. Given the hand it’s been dealt, the SEC might decide to put any further controversy 
over the ratification order to rest with an unambiguous direct appointment. At that point, the SEC’s AP 
system would be on relatively solid legal ground (with a caveat noted in the next paragraph), and the 
SEC might be less hesitant to use it when the agency wants to take advantage of the efficiencies of an AP 
as compared with a federal court action. 
 
Still, beyond the controversy over how to appoint the ALJs, there lurks a potential controversy over how 
to remove one. To ensure their independence, the ALJs enjoy long-standing civil service tenure 
protections. An ALJ cannot be fired except for “good cause” (generally understood to mean clear 
misbehavior), which must be found by another independent agency, the Merit Systems Protection 
Board.[12] The Supreme Court has previously declared unconstitutional a regime in which executive 
branch “officers” were found to be too insulated from the president’s power to remove them.[13] The 
court, however, carved ALJs out of that holding.[14] In Lucia, the Department of Justice surprisingly 
urged the Supreme Court to opine on — and weaken — ALJs’ tenure protections, but Justice Kagan’s 
majority predictably declined to do so because the issue had not been addressed by any courts of 
appeals. To the extent disagreement on the issue develops in the courts of appeals, it could become 
grist for a future Supreme Court case. 
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