
AMENDED AND RESTATED


LICENSE AGREEMENT

(“Spider-Man”)
This License Agreement (“Agreement”) sets forth the amended and restated agreement between Marvel Characters, Inc. ("Marvel") and Sony Pictures Entertainment Inc. ("SPE") dated as of February 22, 1999, and amended on May 21, 2004, with respect to “Spider-Man.”

1.  EFFECTIVENESS; CONDITIONS.  


1.a.  Effectiveness.  Subject to Section 1.b, below, this Agreement shall be effective and fully binding immediately on signature by both Marvel and SPE.


1.b.  General Conditions.  This Agreement is subject to each of the following conditions (“Conditions”) being satisfied (or waived by SPE, with SPE’s payment of the First Advance to Marvel being deemed a waiver and deemed satisfaction of the Conditions) on or before March 1, 1999 (subject to extension under Section 1.f, below):  



1.b(i)  Chain of Title.  SPE's approval (which shall be exercised in good faith) of Marvel’s chain of title in and to the Property, the copyright status of the Property and all existing licenses, liens and other contractual commitments affecting SPE’s Rights in the Property (with SPE’s failure to notify Marvel of its disapproval of the foregoing matters prior March 1, 1999 being deemed to constitute SPE’s approval thereof); provided that such approval or deemed approval shall not affect SPE’s rights or remedies in the event of any inaccuracy in Marvel’s representations and warranties set forth in Section 16 hereof; 



1.b(ii) MGM Rights. The unconditional quitclaim to Marvel or the full extinguishment (on terms and conditions satisfactory to SPE with respect to matters which adversely affect chain of title to the Property or which might limit, encumber or otherwise adversely affect the Rights or SPE’s rights under this Agreement, or would impose obligations on SPE) of all of MGM's (and/or its affiliates’) rights (including without limitation any rights under Bankruptcy Code Section 365(n)), if any, to produce and/or exploit a motion picture based on the Spider-Man character (including without limitation all rights claimed under any of the agreements or other documents listed on Schedule 1 attached hereto) under an executed agreement which is irrevocable, provides for a customary waiver of injunctive relief and includes a warranty from the transferors that they have never disposed of or hypothecated any right or claim which is the subject thereof (other than inter se), free and clear of all liens, encumbrances and/or obligations in favor of MGM and/or its affiliated companies which would be binding on Marvel or its successors other than SPE. 



1.b(iii)  Dismissals and Releases.  Subject to the prior or concurrent satisfaction of the conditions set forth in Sections 1.b(i) and (ii) above, (A) the execution by Marvel, SPE and MGM and their respective affiliated entities (including without limitation Webspinner, Inc. and Tangled Web Productions, Inc.) which are parties to the “Spider-Man Litigation” forth on Schedule 5 (the “Settling Parties”) of dismissals with prejudice of all claims, actions and causes of action between such parties, or their successors and assigns, in the Spider-Man Litigation, and (B) full written releases pursuant to which each of the Settling Parties releases any and all claims and causes of action against each of the other Settling Parties and/or their respective successors, assigns, insiders, affiliates, attorneys, employees, officers, directors and direct or indirect subsidiaries, relating to or arising out of the Spider-Man Litigation, without Marvel being obligated to make any payment to SPE or MGM in connection therewith.  



1.b(iv)  Subordinations.  The delivery to SPE, not later than the tender of payment by SPE of the First Advance, of subordinations or other documentation, satisfactory in form and substance to SPE, whereby Marvel’s lenders, if any, which have a security interest in the Property release their security interests in the Property or provide SPE with adequate assurance of its quiet enjoyment of the Rights and the Frozen Rights, free and clear of any security interests, liens, charges or encumbrances in favor of such lenders.  Documentation in the form of Exhibit G attached hereto is pre-approved by SPE as satisfying this condition.

[The parties acknowledge that all of the conditions set forth in this Section 1.b were timely satisfied.]


1.c.  Effect of Failure of General Conditions. If any of the Conditions set forth in Section 1.b is not satisfied within the applicable time period set forth in Section 1.b, this Agreement shall automatically terminate and SPE and Marvel shall be released of all further obligations to each other under this Agreement (other than the respective confidentiality obligations of the parties); provided that:



1.c(i) The failure of the Conditions shall not relieve Marvel from any liability for (A) any transfer of any Rights by Marvel or its affiliates to a third party in violation of Section 16.a(i) which is not a matter of public record at the United States Copyright Office as of February 1, 1999 and is not the subject matter of any of the litigation listed on Schedule 5, or (B) any failure by Marvel to deliver to SPE documentation establishing the release or subordination of the security interests of Marvel’s lenders under Section 1.b(v); and 



1.c(ii) If prior to such termination SPE gives any consideration to MGM or its affiliates (including without limitation the payment of any money, the transfer of any James Bond or other rights, or the release of any claims) in connection with the satisfaction of the Conditions set forth in Sections 1.b(ii) and/or (iii) hereof (and the Conditions set forth in Sections 1.b (ii) and (iii) are satisfied), Marvel shall not be relieved of liability for any breach of its obligations, warranties or representations hereunder which may occur prior to such termination (provided that this Section 1.c(ii) shall not apply to any matters which are the subject matter of any of the litigation listed on Schedule 5).


1.d.  Review of Documentation.  Marvel shall promptly supply SPE with copies of the following, to the extent in Marvel’s possession or control: all chain of title documents, license agreements affecting the Rights and other documents relating to the chain of title to the Property reasonably requested by SPE. 


1.e.  Conditions to SPE’s Rights.   Notwithstanding any contrary provision of this Agreement and notwithstanding any failure by Marvel to deliver chain of title documents under Section 1.d, the license of the Rights to SPE under Section 3 hereof, the license of the Frozen Rights to SPE under Section 4, SPE’s rights under Sections 35 and 37 hereof, and all rights of SPE, Sony Pictures Consumer Products ("SPCP"), the SPE GP and/or the LP under Section 11 hereof are subject to, and effective only upon, (i) satisfaction or waiver by SPE of the Conditions, and (ii) SPE’s payment of the First Advance on or before March 1, 1999 (subject to extension under Section 1.f).

[The parties acknowledge that all of the conditions set forth in this Section 1.e were timely satisfied.] 


1.f.  Extensions of Periods.  Each of the time periods set forth in Sections 1.b and1.e, above, shall be subject to extension, (i) as provided in Section 6.d(v), and (ii) for the duration of any period by which the commencement of the trial of Los Angeles Superior Court Case No. BC 079359 and consolidated cases is continued; provided that the extension by reason of the continuance of such trial date shall not exceed 2 weeks in the aggregate and provided further that such extension is not the result of SPE’s breach of its obligations under Section 36.a.

2.  PROPERTY.  "Property" refers to all right, title and interest in and to all of the following, including without limitation all present and future copyrights, trademarks, trade names, service marks and other intellectual property rights or other rights of any kind, whether now known or hereafter devised, including all extensions, renewals or resuscitations thereof:


2.a.  Spider-Man Character.  The character Spider-Man as set forth in the Official Handbook of the Marvel Universe (the "Marvel Handbook") and/or as set forth in any or all Spider-Man comic books and/or (to the extent of Marvel’s rights therein) other literary properties or copyrighted works of any nature in which Spider-Man has previously appeared and/or in which Spider-Man hereafter appears (collectively, “Publications”);


2.b.   Subsidiary Characters.  Any and all subsidiary characters (collectively “Marvel Subsidiary Characters”) which have at any time (before or after the date hereof) formed a part of the Spider-Man universe (as depicted in Spider-man comic books) and are not primarily associated with other (i.e., non-Spider-Man comic books) publications (the grant hereunder to include both characters which are primarily associated with Spider-Man comic books and/or the Spider-Man origin story as set forth in the Marvel Handbook and so-called traveling characters which  do not, as of the date of this Agreement, have (or had) their own line of comic books and which appear primarily in Spider-Man comic books, but may also appear non-exclusively in other publications); 


2.c.  Origin Stories.  The origin story (or stories) of Spider-Man and the characters referred to in Section 2.b as set forth in the Marvel Handbook and/or other Publications in which they appear, and all secret identities, alter egos, powers, costumes, equipment and other elements of such character(s); 


2.d.  Underlying Materials.  All literary, dramatic or other material or copyrighted works of any nature on which any Publications are based (but only to the extent necessary in order for SPE’s exercise of its Rights in the Property not to constitute an infringement of any material(s) upon which any of the Publications may be based); and


2.e.   Individual Storylines.  Subject to confirmation by Marvel that it owns or controls any necessary rights, the plots, storylines, scenes, incidents and other elements of each Publication in which Spider-Man appears.  Marvel shall respond to SPE’s request for such confirmation with respect to a specific Publication within 10 business days following SPE’s written request. 

3.   Rights. Subject to Section 1.e hereof, Marvel hereby irrevocably licenses to SPE, exclusively for the entire universe all of the following rights (collectively, the "Rights):


3.a  Productions.  The sole and exclusive right to develop, create and/or produce any or all of the following based, in whole or in part, on the Property during the Production Term (as defined in Section 6, below) (“Production(s)”):



3.a(i)  one or more motion pictures (including, without limitation, sequels, prequels, remakes, serials or other audiovisual works of any nature) intended for initial theatrical release (“Picture(s)”); and



3.a(ii) one or more live-action and/or animated television series, subject to the limitations and conditions set forth in Section 14, below.

Upon the expiration of the Picture Production Term (as defined in Section 6.g below) SPE’s right to produce further Pictures shall cease and Marvel shall have the sole right to produce motion pictures based upon the Property pursuant to its Reserved Rights under Section 5.g. Upon the expiration of the Production Term (including any extensions thereof under Section 6.f) SPE’s right to produce television series shall cease and Marvel shall have the sole right to produce television series based upon the Property pursuant to its Reserved Rights under Section 5.g.  Notwithstanding the foregoing, SPE shall continue to have the right after the expiration of the Production Term to complete production of Productions which have commenced production prior to the expiration of the Production Term, and, in connection with SPE’s distribution and exploitation thereof, create other cuts or versions thereof, including foreign language versions, television versions, director's cuts, expanded versions (which may include previously deleted scenes), enhanced audio versions, etc., provided that (i) all such versions are fundamentally the same motion picture as a Picture that was produced during the Production Term (ii) SPE shall not photograph any new footage after the expiration of the Production Term for inclusion in any such version of the Picture and (iii) SPE shall not incorporate into any such version of the Picture any new footage photographed after the expiration of the Production Term.


3.b.  Distribution.  The sole and exclusive right in perpetuity (notwithstanding the expiration of, or any termination of, the Production Term) to fix, release, distribute, exhibit, perform, sell, transmit, broadcast, publish, advertise, promote, market, license and otherwise exploit any and all Productions produced or created under Section 3.a, above by any and all means and in any and all media and modes of distribution and/or exploitation, whether now or hereafter known or devised, including, without limitation, all of the following: theatrical; non-theatrical (including airlines, ships and other carriers, military, educational, industrial and the like); pay-per-view; the sale or rental of copies of the Productions (which may be combined with supplementary material(s) such as interviews or behind-the-scenes footage if the Production is displayed or exhibited in a linear format unless the viewer intervenes to access supplementary material) in connection with the exploitation of home video rights or otherwise (including video​cassettes, digital videodiscs, laserdiscs, CD-ROMs, DIVX’s, and all other formats now known or hereafter devised); all forms of television (including pay, free, network, syndication, cable, satellite, high definition and digital); video-on-demand and near video-on-demand; all forms of digital or on-line distribution and/or transmission, including, without limitation, the internet (on which Productions may be combined with supplementary material(s) such as interviews or behind-the-scenes footage if the Production is displayed or exhibited in a linear format unless the viewer intervenes to access supplementary material); satellite, fiber optic or other exhibition, broadcast and/or delivery systems; all rights of communication to the public, rights of distribution to the public or other forms of public or private communication and/or distribution; and all forms of dissemination, communication or distribution to one or more identifiable locations or parties; and the sole and exclusive right to exercise in perpetuity all music, music publishing and soundtrack album rights, in connection with the foregoing. 


3.c.   Advertising and Promotional Materials.  The exclusive right in perpetuity to create, produce, fix, distribute, perform and otherwise exploit trailers, advertisements, music videos, promotional films, “behind-the-scenes” films, “added value” or “bonus” materials (e.g., director’s commentary, promotional-type featurettes including behind the scenes footage, etc.) and other works based on the Property for the purpose of advertising and promoting Productions produced hereunder and/or for the purpose of enhancing the sales or licensing of Video Devices (as defined in Exhibit A) or other copies of Productions


3.d.  Co-Promotion Rights.  The Co-Promotion rights provided for in Section 11A. below.


3.e.  Excerpts.  The non-exclusive right to make or publish excerpts, synopses or summaries of the Property not to exceed 10 pages in length, for purposes of advertising, publicizing or exploiting the foregoing rights in and to the Productions (but not for sale).  SPE shall offer to engage Marvel to produce and (if SPE requires printed paper copies) print any such excerpts which are in comic book format, and, if Marvel accepts such engagement, Marvel shall perform the services at rates not exceeding Marvel’s standard rates for comparable custom publishing.


3.f.  Titles.  The exclusive right during the Production Term and the non-exclusive right in perpetuity thereafter in connection with the exercise of SPE’s rights under Section 3.b and 3.c, above, to use the name or mark “Spider-Man” and the non-exclusive right to use the name or mark “Marvel” in accordance with the requirements of Section 19 as part or all of the title of Productions or other derivative works permitted hereunder and/or in connection with the advertising, marketing, publicity, promotion, and/or other exploitation thereof, only if such Productions or other derivative works are based wholly or partially upon the Property.


3.g.  Initial Release in Another Medium.  If at any time during the Production Term theatrical distribution is replaced by another medium as the generally accepted initial release platform for first class feature length motion pictures by Major Studios, then SPE shall have the right to produce motion pictures intended for initial release by such other medium, subject to an adjustment of the release rights and obligations hereunder to be agreed upon by the parties pursuant to good faith negotiations in order to effectuate a level of release comparable to that contemplated under this Agreement.  If the parties are unable to agree, the adjustment of the release rights and obligations shall be determined by arbitration under the procedures set forth in Section 24.b below.


3.h.  Corporate and Institutional Uses.  The right to use the Property, as embodied in clips and/or stills from Productions and/or in marketing materials for Productions in connection with general corporate or institutional uses by SPE and/or by its affiliates (e.g., trade shows, financial prospectuses, annual reports, meetings with shareholders or investment analysts, archival purposes [e.g., the SPE On-Line Museum], etc.), provided that SPE includes in all such materials notice indicating that the Property is owned by Marvel. 


3.i.  Clip Rights.  The right to license producers of motion pictures, television programs and other audiovisual works not based on the Property to include in such works clips from the Productions not exceeding 1 minute in running time in consideration of the payment of SPE's customary fees for comparable clip license.


3.j   Other Versions.  The right to create other cuts or versions of Productions which have commenced production prior to the expiration of the Production Term, including foreign language versions, television versions, director's cuts, expanded versions (which may include previously deleted scenes), shorter versions, enhanced audio versions, etc., provided that (i) all such versions are fundamentally the same motion picture as a Picture that was produced during the Production Term, (ii) SPE shall not photograph any new footage after the expiration of the Production Term for inclusion in any such version of the Picture and (iii) SPE shall not incorporate into any such version of the Picture any new footage photographed after the expiration of the Production Term.


3.k  Physical Production Materials.  The right to dispose of, by sale or otherwise, physical materials, such as wardrobe and props, made or used in connection with the production of any Production produced by SPE hereunder.  All receipts from any sale of such physical materials shall be applied to reduce the Direct Cost of the applicable Production. 

Marvel acknowledges that SPE may exercise or refrain from exercising any or all of the Rights licensed to SPE hereunder in SPE’s sole discretion and that SPE has not made any representation of any kind with respect to the nature or extent of its exploitation of the Rights or the amount of revenues, if any, which may be realized therefrom.

4.  FROZEN RIGHTS.  



4.a.  Frozen Rights.  The following rights (“Frozen Rights”) relating to the Property are licensed exclusively to SPE for the applicable “Freeze Period” but are frozen and may not be exercised by SPE at any time without the prior written consent of Marvel (which consent Marvel may grant or withhold in its sole discretion): all rights to create, produce, distribute or otherwise exploit motion pictures or other audiovisual works or productions of any nature now known or hereafter devised which are intended for initial exploitation by any means or medium now known or hereafter devised, other than (a) the rights granted to SPE in Section 3, above, (b) the Marvel Rights (as defined in Section 11.a(ii) hereof), (c) Marvel’s exercise of its rights under Sections  5.b, 5.c, 5.d, 5.f, 5.g, and/or 5.h hereof, and (d) Marvel’s exercise of Co-Promotion rights subject to the conditions and limitations set forth in Sections 3.d and 11.b hereof, including the creation or dissemination of advertisements for such Co-Promotions).  The Frozen Rights include, without limitation, the following (subject to Sections 4.b - d): (i) the right to release Pictures initially by means other than theatrical exhibition; direct-to-home-video rights; direct-to-pay per view rights; (ii) television MOW and mini-series rights (provided that the initial episode or pilot of a television series shall not be considered an MOW regardless of its length); (iii) live television rights; (iv) the right to release Productions initially and directly for exhibition over the internet or comparable delivery system (other than as a delivery system for television broadcasts or other rights granted to SPE under Section 3 hereof); (v) Broadway-style live stage rights; and (vi) all rights with respect to the production and exploitation of other audio visual productions, except for those rights expressly reserved by Marvel in Sections 5.b, 5.c, 5.d, 5.g and/or 5.h, below.  Nothing contained herein shall limit SPE’s rights under Section 3.b and 3.c to exploit Pictures by any and all means and media following the initial theatrical release thereof and/or to exploit television series by any and all means and media following the initial exploitation thereof by means of any form of television.  In addition to the foregoing, the Frozen Rights shall include the right to produce Pictures in the form of traditional “musicals” (e.g. “Singing in the Rain” or “Evita”) in which singing and dancing by the principal characters, on-screen, is a principal focus of the motion picture and takes up a substantial percentage of the running time of the motion picture.  Nothing contained in the Section shall limit the right of SPE to incorporate into Pictures unlimited amounts of music and choreography, including “music-video” type sequences.   As used herein, “Broadway-style” live stage rights means the right to produce or authorize live stage productions having a running time of more than one hour and either presented in theater(s) having at least 350 seats or presented in (or based on a production presented in) a “Broadway” or “Off-Broadway” theater in New York City (as such terms are commonly understood in the business).


4.b  Freeze Period.  



4.b(i)  Broadway-Style Productions.  The “Freeze Period” with respect to Broadway-style live stage rights is the period commencing on the date hereof and continuing until the earlier of the expiration of the Production Term or the initial theatrical release date of the first Picture produced hereunder.  

[The parties acknowledge that the Freeze Period with respect to Broadway-style live stage rights has expired.]



4.b(ii)  Certain Long-Form Productions.  The Freeze Period with respect to long-form productions (more than 78 minutes of running time, including main and end titles) produced for initial exploitation by means of direct-to-home-video, direct-to-pay per view, video on demand, internet delivery (or comparable delivery systems) is the period commencing on the date hereof and continuing until the expiration of the Picture Production Term and extending thereafter until the earlier of (A) Marvel’s compliance with SPE’s Right of First Refusal under Section 35.b hereof with respect to the applicable “Subject Rights” (as defined in Section 35), or (B) the expiration of SPE’s Right of First Refusal. 



4.b(iii)  Television Productions and Short-Form Productions.  The Freeze Period with respect to MOW’s, mini-series and other productions (other than television series) intended for initial exploitation by means of television and for productions less than 78 minutes of running time, including main and end titles) produced for initial exploitation by means of direct-to-home-video, direct-to-pay per view, video on demand, internet delivery (or comparable delivery systems) is the period commencing on the date hereof and continuing until the expiration of the Production Term (including any extensions thereof under Section 6.e).



4.(iv)  Other Frozen Rights.  The Freeze Period with respect to all Frozen Rights other than those described in Sections 4.b(i)-(iii) above is the period commencing on the date hereof and continuing until the expiration of the Picture Production Term (including any extensions thereof under Section 6.e).  


4.c.  Effect of Expiration of Freeze Period.  Following the expiration of the applicable Freeze Period, the applicable Frozen Rights shall automatically, unconditionally and irrevocably revert to Marvel free and clear of any liens, claims or encumbrances created or incurred by SPE or its successors, licensees or assigns and may be freely exercised by Marvel free and clear of any rights of SPE, provided that no Picture-Related Element, Series-Related Element, or other element, logo or other material created by or for SPE in connection with the exercise of its Rights hereunder may be utilized by Marvel or its licensees in connection with the exercise of any of the foregoing rights except as expressly permitted in Section 11.c(iii), below, or authorized under Section 33 below  (provided further that nothing contained herein shall give SPE exclusive rights to non-protectible scenes a faire created by SPE, if no protectible elements or physical elements, such as film clips, owned or created by SPE are duplicated).  The foregoing obligation shall be secured by a lien on the Frozen Rights evidenced by a Mortgage of Copyright covering the Frozen Rights in the form of Exhibit D, which SPE shall sign and deliver to Marvel upon satisfaction of the Conditions.  SPE shall not grant any other liens or security interests covering the Frozen Rights to any other party.


4.d.  Pictures and Kids Series. If SPE’s right to produce Pictures ceases by reason of the expiration of the Picture Production Term, such rights may be exercised immediately by Marvel and shall not be frozen.  If SPE’s right to produce Kids Series ceases under Section 14.b [the parties acknowledge that SPE satisfied the conditions of Section 14.b and that SPE's rights with respect to Kids Series have vested for the full Production Term ] or SPE’s right to produce television series ceases under Section 6.f, such rights may be exercised immediately by Marvel and shall not be frozen, provided that no Picture-Related Element, Series-Related Element, or other element, logo or other material created by or for SPE in connection with the exercise of its Rights hereunder may be utilized by Marvel or its licensees in connection with the exercise of any of the foregoing rights, unless such use is authorized by SPE or the element or material is acquired by Marvel under Section 15 hereof and/or authorized under Section 33 hereof (provided further that nothing contained herein shall give SPE exclusive rights to non-protectible scenes a faire created by SPE, if no protectible elements or physical elements, such as film clips, owned or created by SPE are duplicated).

5.  MARVEL’S RESERVED Rights.   Marvel hereby reserves all rights with respect to the Property other than the Rights expressly granted to SPE hereunder.  Without limiting the generality of the foregoing Marvel expressly reserves the following rights (the “Reserved Rights”) which shall be excluded from the grant of Rights to SPE under Sections 3 and 4, above, provided that no Picture-Related Element, Series-Related Element, or other element, logo or other material created by or for SPE in connection with the exercise of its Rights hereunder may be utilized by Marvel or its licensees in connection with the exercise of any Reserved Rights, unless such use is authorized by SPE or the element or material is acquired by Marvel under Section 15 hereof and/or authorized under Section 33 hereof (provided further that nothing contained herein shall give SPE exclusive rights to non-protectible scenes a faire created by SPE, if no protectible elements or physical elements, such as film clips, owned or created by SPE are duplicated):


5.a. Merchandising and Licensing.  All merchandising rights with respect to the Property,  including without limitation the exclusive right to manufacture, sell, license or otherwise exploit toys and games (subject to SPE’s non-exclusive right to utilize toys, games and/or other articles as premiums in connection with Co-Promotions), interactive products (including video, computer and/or other electronic games, interactive educational products [e.g., Leapfrog] or other interactive works or products of any nature now known or hereafter devised), apparel, food and beverages, stickers and trading cards, posters offered for sale (as opposed to posters promoting any Production(s), with respect to which SPE shall have exclusive rights under Section 3 hereof) and other commodities, services or items of any nature now known or hereafter devised, based on or relating to the Property, including the right to incorporate therein Picture-Related Elements and/or Series-Related Elements (as defined in Section 11.a), but subject to the provisions of Section 11, below, including the contribution to the LP of merchandising rights with respect to Picture-Related Items and Series-Related Items.


5.b.  Publishing Rights.  The print publishing rights with respect to the Property and the right to make text (with supplemental pictures, images or artwork) or comic books (consisting of text and pictures, images or artwork) based on the Property available to a reader by means of a digital or electronic delivery system (e.g. by means of CD-ROM, DVD or the internet) provided that there are no characters exhibiting motion which carries forward the action of a plot or story (except that the foregoing shall not be deemed to prohibit (i) the movement of a static character across a screen [as opposed to animated character movement] and/or (ii) the use of incidental background or foreground animation on top of or behind a two-dimensional hand drawn image [e.g. falling rain in front of the static comic art] and/or (iii) panning across a static two-dimensional hand drawn image.  For the purpose of clarification, the foregoing exceptions are consistent with and are meant to be in the nature of the sample X-Men comic book in DVD format produced by Intec and reviewed by SPE.  Marvel’s rights under this Section 5.b are subject to the provisions of Section 11, below, including the contribution to the LP of novelization rights, screenplay publication rights and making-of book rights with respect to Pictures.  In addition, SPD Wireless Services, Inc. shall have a right of first negotiation and first refusal, in accordance with the procedures set forth in Section 35 below, with respect to the acquisition of Wireless Rights (as defined in Section 11.b(v)(F) below) with respect to any digital publications or comic books produced or authorized by Marvel pursuant to this Section 5.b which incorporate any Picture-Related Elements or Series-Related Elements.  Without prejudice to Marvel’s rights under Section 5.a hereof, and except as otherwise expressly provided in this Section 5.b: (i) nothing contained in this Section 5.b shall be deemed to reserve to Marvel any interactive rights with respect to the Property, and (ii) a menu or similar device which permits the reader to select which linear text (or pictures, images or artwork) is to be viewed but does not permit the text (or pictures, images or artwork) to be altered or combined in a non-linear manner, shall not be deemed “interactive.”


5.c.  Theme Parks, Etc.  The exclusive right to license, construct and operate theme park attractions (including any and all location-based attractions and outdoor amphitheater shows), restaurants and arena shows (including ice shows and other touring shows) based on the Property.


5.d.  Live Stage Rights. The right to present dramatic or musical plays other than Broadway-style productions (with respect to which the rights are frozen under Section 4) in the immediate presence of a live audience.  No live stage show (or any derivative work based thereon) may be exploited, recorded, transmitted or broadcast during the Production Term by means of film, television or any other process or device which permits the live stage show to be viewed outside of the physical presence of the actors, except that after the expiration of the Picture Production Term such programs, if more than 78 minutes in running time, may be exploited by means of direct to home-video, direct to pay-per-view, video-on-demand, internet delivery (or comparable delivery systems) after compliance with SPE’s Right of First Refusal under Section 35.b.  Until the end of the Picture Production Term, (i) Marvel will give SPE the opportunity to give its input on all creative aspects of each Broadway-style live stage production as to which Marvel has either approval or consultation rights provided that SPE agrees to be bound, to the same extent as Marvel, by all applicable confidentiality provisions of any license agreement relating to such Broadway-style live stage production, (ii) Marvel will use commercially reasonable efforts to give or cause the producers of each Broadway-style live stage production that Marvel intends to produce or authorize any third party to produce the opportunity to invest in such production on such terms and conditions as may be mutually agreed upon by the parties, and (iii) if Sony is investing in any Broadway-style live stage production, no major motion picture studio (other than SPE) shall be permitted to produce or invest in such Broadway-style live stage production.  For the avoidance of doubt, Miramax will be deemed to be a "major studio" for purposes of Section 5.d(iii).


5.e.  Radio Rights.  The right to broadcast by means of radio audio-only programs based on the Property, with the limited right to make one copy thereof for archival purposes, only; provided that the foregoing shall not limit SPE’s right to advertise and promote Productions by means of radio under Section 3 hereof, and provided further that no Picture-Related Element, Series-Related Element, or other element, logo or other material created by or for SPE in connection with the exercise of its Rights hereunder may be utilized by Marvel or its licensees in connection with the exercise of any of the foregoing rights.


5.f.  Advertising and Promotion.  The right to advertise and promote any or all of the foregoing Reserved Rights by any means or medium now known or hereafter devised, including customary television commercials (provided that the use of clips, stills or other materials from any Production produced hereunder shall be subject to SPE’s consent).


5.g.  After Production Term.  All rights to produce and exploit all motion pictures based on the Property produced after the expiration of the Picture Production Term, and all rights to produce and exploit Kids Series based on the Property after SPE’s right to produce Kids Series ceases under Section 14.b and all rights to produce and exploit all television series based on the Property produced after the expiration of the Production Term.

6.  PRODUCTION TERM.  The “Production Term” means the period commencing on the date of payment of the First Advance and continuing thereafter until the applicable expiration date set forth in Sections 6.a, 6.b or 6.c., as extended pursuant to the provisions of Sections 6.d and/or 6.e.


6.a  Failure to Produce or Release First Picture.  The Production Term shall expire on the date which is 4 years after the date of payment of the First Advance (subject to extension under Section 6.d below), unless principal photography (or animation) of the first Picture commences on or before such date. The Production Term shall expire on the date which is 6 years after the date of payment of the First Advance (subject to extension under Section 6.d below), unless the initial theatrical release of the first Picture occurs on or before such date.  In order for the Production Term to be extended pursuant to the provisions of this paragraph, the first Picture must conform to the specifications set forth in Section 13.d and 13.e hereof.  [The parties acknowledge that SPE timely produced and released the first Picture within the foregoing periods.]


6.b.  Failure to Make Rights Extension Payment.  The Production Term shall expire on the date which is 9 months after the initial theatrical release of the first Picture produced hereunder (subject to extension under Section 6.d below) unless on or before such date SPE pays to Marvel a “Rights Extension Payment” in the amount of $5,000,000.  [The parties acknowledge that SPE timely made the foregoing payment.]  The Production Term shall similarly expire on the date which is 9 months after the initial theatrical release of each subsequent Picture produced hereunder (subject to extension under Section 6.d below) unless on or before such date SPE pays to Marvel a further Rights Extension Payment in an amount equal to 50% of the Production Advance for the next Picture to be produced hereunder. 


6.c.  Failure to Produce Subsequent Pictures. The Production Term shall expire on the date which is 3 years after the date of any Rights Extension Payment under Section 6.b, above (subject to extension under Section 6.d below) unless principal photography (or animation) of a subsequent Picture commences on or before such date.  [The parties acknowledge that SPE timely commenced principal photography of the second Picture prior to such date.]  The Production Term shall expire on the date which is 5 years after the date of any Rights Extension Payment under Section 6.b, above (subject to extension under Section 6.d below) unless the initial theatrical release of a subsequent Picture occurs on or before such date.  In order for the Production Term to be extended pursuant to the provisions of this paragraph, the applicable Picture must conform to the specifications set forth in Section 13.d and 13.e.


6.d.  Automatic Extensions.  All time periods provided for in Sections 6.a, 6.b and/or 6.c shall be subject to automation extension as follows:


6.d(i)  Force Majeure. For the duration of any "Event of Force Majeure" (as defined in Section 27 hereof), provided that with respect to Events of Force Majeure which affect SPE but do not affect substantially all other Major Studios (as defined in Section 23 hereof), the extension under this Section 6.d(i) shall not exceed 12 months in the aggregate per Picture or per television series (it being understood that there is no cap on extensions for Events of Force Majeure also affecting substantially all other Major Studios), plus such additional time (not exceeding 30 days) as is reasonably necessary for SPE to recommence its development or production of the applicable Production. 



6.d(ii)  Breach.  For the duration of any breach or default by Marvel of any material representation, warranty or agreement made by Marvel hereunder which does, or will, materially interfere with or delay SPE’s development, production, distribution or other exploitation of any Production, or which does, or will, adversely affect or inhibit SPE’s exercise of any material Rights, plus such additional time (not exceeding 30 days) as is reasonably necessary for SPE to recommence its development or production of the applicable Production; provided that no extension under this Section 6.d(ii) shall commence until SPE gives Marvel written notice thereof.



6.d(iii)  Claims.  For the duration of any claim, legal proceeding or litigation asserted by any third party against SPE, Marvel and/or the Property (other than the Viacom litigation referenced in Section 34 hereof, the potential Golan claim referenced in Section 16.a(vi) hereof) alleging facts which, if true, would constitute a breach of any of Marvel’s material representations and warranties or other material obligations hereunder and which does, or will, materially interfere with or delay SPE's development, production, distribution or other exploitation or exercise of any Production or which does, or will, adversely affect or inhibit SPE’s exercise of any material Rights, plus such additional time (not exceeding 30 days) as is reasonably necessary for SPE to recommence its development or production of any applicable Production; provided that any extension under this Section 6.d(iii) by reason of a claim which is not the subject of a pending legal proceeding (e.g. an arbitration proceeding) or litigation shall not exceed 6 months unless a legal proceeding or litigation based on such claim is commenced prior to the expiration of such 6 month period either by the claimant or by Marvel or SPE (it being understood that a legal proceeding in which SPE seeks declaratory relief shall constitute grounds for further extension of the Production Term beyond such 6 month period).  If no legal proceeding or litigation based on a claim is commenced during the foregoing 6 month period but a legal proceeding or litigation based on such claim is thereafter commenced, there shall be a further extension of the Production Term for the duration of such legal proceeding or litigation.  The foregoing 6 month period shall automatically be extended for the duration of all periods during which the commencement or prosecution of any legal proceeding or litigation based thereon is enjoined or stayed.



6.d(iv)  Injunctions.  For all periods during which any stay, injunction or other legal prohibition, whether arising from a bankruptcy or other insolvency proceeding or otherwise, prevents, delays or otherwise hampers SPE’s exploitation or exercise of any of the Rights.



6.d(v)  Legal Holidays.  If the last day of the applicable period falls on a Saturday, Sunday, or holiday, through and including the next business day following such Saturday, Sunday or holiday (as used herein, "holiday" means any holiday which is recognized by the State of California and/or the federal government). 

SPE will provide Marvel with written notice confirming the commencement of each extension of the Production Term under this Section 6.d within 90 days after the date on which SPE receives actual notice of the facts giving rise to the extension.   If SPE fails to give such notice within such 90 day period, it shall not be a breach of this Agreement and shall not affect the rights of the parties or the effectiveness of any extension of the Production Term under this Section 6.d, except that the extension will be deemed to commence on the date which is 90 days prior to the date on which SPE gives such notice.  


6.e.  Disputes Regarding Extensions Under Sections 6.d or 6.f.  Any disputes between SPE and Marvel as to whether an event or occurrence has resulted in an extension of the Production Term under Section 6.d and/or as to the duration of any such extension of the Production Term under Sections 6.d and/or 6.f (or whether SPE’s right to produce Kids Series has terminated under Section 14.b) shall be determined by arbitration under the procedures set forth in Section 24.b below.

6.f.   Extension of Television Series Production Rights.  



6.f(i)  Extension Period.  If SPE has produced and released, in accordance with the provisions of Section 13.d and 13.e hereof, at least one Picture prior to the expiration of the Picture Production Term and if SPE has commenced, on or before the applicable Outside Production Date, principal photography or animation, as applicable, of one or more television series for initial exhibition in the United States and initially produced in the English-language (each series so commenced will constitute an “Applicable Series”), then, subject to Section 14 below, but notwithstanding any contrary provision of this Section 6, the Production Term with respect to each Applicable Series, and any and all other television series (including series not initially produced until after the Outside Production Date, not initially produced in the English language and/or not intended for initial exhibition in the United States), shall be deemed to extend until the later of (A) the end of the last consecutive broadcast year (up to a maximum of 5 broadcast years) in which the applicable Minimum Number of new episodes of the last such Applicable Series are produced, or (B) the end of the first broadcast year in which anyone other than SPE (or its designee(s)) commences principal photography of a theatrical motion picture based upon the Property.  



6.f(ii)  Outside Production Date.  The “Outside Production Date” shall be the date on which the Picture Production Term expires; provided that with respect to the First Kids Series, only, the provisions of Section 14.b shall apply.

6.f(iii) Minimum Number.  With respect to television series intended for exhibition in prime time, the “Minimum Number” shall be 13 episodes (or such smaller number as is ordered by the applicable network, but in no event less than 6) for the first broadcast year, 13 episodes (or such smaller number as is ordered by the applicable network, but in no event less than 6) for the second broadcast year and 22 episodes for each subsequent broadcast year.  With respect to television series not intended for exhibition in prime time, the “Minimum Number” shall be 13 episodes for the first broadcast year, 13 episodes for the second broadcast year and 8 episodes for each subsequent broadcast.


6.g.  Picture Production Term.  “Picture Production Term” means that portion of the Production Term which is determined by taking into consideration Sections 6.a -6.d, only (i.e., the Production Term as computed without giving effect to any extension(s) under Section 6.f). 

7.  PICTURE Advances AND PRODUCER FEES.  


7.a  First Advance.  Upon satisfaction or waiver by SPE of all of the Conditions, SPE will pay to Marvel a non-refundable, irrevocable  payment of $10,000,000 (the "First Advance").  The First Advance shall constitute the full non-contingent license fee for the first Picture produced hereunder and shall constitute an advance against and be fully recoupable by SPE out of Marvel’s Contingent Compensation for the first Picture under Section 7.d hereof.  


7.b.  MGM Advance.  The “MGM Advance” means the sum of $1,000,000 out of any amounts paid by SPE to MGM in connection with the satisfaction of the conditions set forth in Sections 1.b(ii) and (iii) hereof and/or in connection with the settlement of certain other disputes between SPE and MGM.  The MGM Advance shall be recoupable out of Marvel’s Contingent Compensation for the first Picture produced hereunder under Section 7.d hereof.


7.c.  Production Advances.  Upon the commencement of principal photography (or animation) of each Picture based on the Property other than the first Picture, SPE will pay to Marvel the applicable Production Advance less the immediately preceding Rights Extension Payment.  The applicable Production Advance shall constitute an advance against and be fully recoupable by SPE out of Marvel’s Contingent Compensation for the applicable Picture.   The Production Advance for each of the second, third, and fourth Pictures produced hereunder shall be the sum of $10,000,000.  The Production Advance for the fifth Picture produced hereunder shall be $10,500,000.  The Production Advance for the sixth Picture produced hereunder shall be $11,000,000.  The Production Advance for the seventh Picture produced hereunder shall be $11,500,000.  The Production Advance for the eighth Picture produced hereunder shall be $12,000,000.  The Production Advance for the ninth Picture and each subsequent Picture produced hereunder shall be $12,500,000. 

7.d  Recoupment.  



7.d(i) First Picture.  The First Advance under Section 7.a and the MGM Advance under Section 7.b will constitute prepayments of, and shall be fully recoupable by SPE out of any and all Contingent Compensation otherwise payable to Marvel under Section 8 below in connection with the first Picture produced hereunder.  



7.d(ii)  Second and Subsequent Pictures.  With respect to the second Picture and each subsequent Picture produced hereunder, the applicable Production Advance under Section 7.c (including the applicable Rights Extension Payment) will constitute a prepayment of, and shall be fully recoupable by SPE out of, any and all Contingent Compensation otherwise payable to Marvel under Section 8 below in connection with the applicable Picture.


7.e.  Executive Producer Fees.  In connection with each Picture produced hereunder, SPE shall pay to Avi Arad (“Arad”) and/or such other individual(s) (up to a total of 3 individuals, including Arad) as may be designated in writing by Marvel as executive producers of the applicable Picture, an executive producer fee in the aggregate amount of $250,000 for all such executive producers for the first Picture produced, escalating by 5% for each subsequent Picture produced hereunder (e.g., an aggregate fee of $262,500 for the second Picture, and aggregate fee of $275,000 for the third Picture, etc.).  The applicable executive producer fee shall be payable as follows:



7.e(i)  Twenty Percent (20%) thereof in equal weekly installments over the scheduled 8-week pre-production period of the Picture;



7.e(ii)  Sixty Percent (60%) thereof in equal weekly installments over the scheduled period for principal photography of the Picture (the "Production Period");



7.e(iii)  Ten Percent (10%) thereof upon completion of dubbing and scoring of the Picture; and

7.e(iv)Ten Percent (10%) thereof upon complete delivery of the Picture.  

The executive producers designated by Marvel shall receive first class transportation and a reasonable per diem for services at distant locations and in connection with one U.S. celebrity premiere of each Picture.  The precise provisions governing travel and expenses for the executive producers for each Picture shall be determined at the relevant time by good faith negotiations within SPE’s customary parameters.  SPE’s customary provisions regarding utilization of services and pay-or-play shall apply to the executive producers.

8.  PICTURE Contingent Compensation.  


8.a.  Participation. Marvel will be entitled to an amount (“Contingent Compensation”) equal to 5% of 100% of the Gross Proceeds (as defined in Exhibit A) of each Picture from the first dollar thereof, less the total of the following:



8.a(i)  Advances. The applicable amount of Advances recoupable in connection with the applicable Picture under Section 7.d; plus 



8.a(ii)  Marvel Rights.  With respect to each accounting statement from inception through the period ending May 21, 2004, an amount equal to the Unrecouped SPE Merchandising Participation, if any, under Section 11 below. 

The Contingent Compensation for each Picture shall be computed separately (i.e., there shall be no “crossing” of Contingent Compensation between Pictures).

         8.b.  Definition.  “Gross Proceeds” shall be defined as set forth in Exhibit A, subject to the Rider thereto and subject also to the following:



8.b(i)  Home Video Royalty.  In Paragraph 2.C of Exhibit A, the phrase “Twenty percent (20%) of Home Video Gross Proceeds” shall be amended to “Thirty percent (30%) of Home Video Gross Proceeds.”



8b.(ii) Merchandising Gross Receipts.  Exhibit A-3 shall be deleted in its entirety. Revenues derived by SPE in respect of merchandising and/or Co-Promotions (including without limitation the SPE Merchandising Participation and the SPE LP Share) shall be excluded from the Gross Receipts of each Picture by reason of Marvel’s entitlement to a separate pot royalty under Section 11, below.




8.b(iii)  Soundtrack Album Receipts.  At the point at which Marvel’s Record Royalty in respect of the Album for the applicable Picture first becomes payable under Section 8.c hereof, (A) no further sums received by SPE in connection with the exploitation of soundtrack recordings shall be included in the Gross Receipts of the applicable Picture, and (B) the Gross Receipts of the applicable Picture shall be reduced by the amount of soundtrack album revenues, if any, which were included in Gross Receipts under Exhibit A-3 between the point at which SPE first recouped all Recoupable Costs in connection with the Album and the point at which Marvel’s Record Royalty in respect of the Album for the applicable Picture first becomes payable.

In the event of any inconsistency between Exhibit A and the provisions of this Agreement, this Agreement shall control.


8.c.  Soundtrack Album Royalty.  Marvel shall be entitled to receive a separately-accounted, Album-only record royalty ("Record Royalty") equal to the lesser of (i) 1% of the manufacturer's suggested retail list price from time to time (or the wholesale equivalent thereof) for net sales of the soundtrack album, if any, for each Picture (“Album”) or  (ii) an amount equal to 25% of SPE's net retained Album royalty (after deduction of all costs, expenses and third party royalties incurred by SPE in connection with the Album, if any).  Such Record Royalty shall be based on Album units sold, and not returned, through normal retail channels in the United States and otherwise computed in the same manner and paid at the same time as SPE's royalty is computed and paid under the Album distribution agreement, and shall be subject to the same reductions, deductions, application for purposes of recoupment, and category variations as is SPE's royalty (including, without limitation, tape, foreign, compact discs, record clubs, mid-priced, budget, coupling, flat fee licensing, free goods, discounts, packaging deductions, royalty base and reserve policy).  Marvel's Royalty shall not be payable unless and until SPE's recoupment of all Recoupable Costs (defined below) in connection with the Album.  Thereafter, Marvel's Record Royalty with respect to the Album shall be paid prospectively and retroactively to the point of recoupment.  “Recoupable Costs” shall mean: (a) any and all advances which are paid to or on behalf of SPE by the distributor in connection with the Album and, if applicable, the Picture ("Album Advance"); and (b) any costs specifically incurred for music to be used on the Album and/or in the Picture which are paid by SPE or deducted by the distributor from the Album Advance, or charged by the distributor as additional recoupable advances, including, without limitation: (i) moneys paid to persons whose performances are embodied on the Album (including, without limitation, recording artists and record producers), music supervisors and/or any third party royalty participants, (ii) music video costs in connection with the Picture and/or the Album, and/or (iii) recording, production and conversion costs of the Album including, without limitation, any editing costs, "sweetening" costs, transfer costs, re-mixing costs, union "re-use" fees and/or sampling fees; but excluding any costs incurred for music to be used in the Picture which are paid by SPE out of the approved music budget for the Picture.  Marvel and SPE hereby acknowledge that Marvel shall not be entitled to receive any portion of the Album Advance.  Notwithstanding anything to the contrary contained herein, the Record Royalty shall accrue and be payable hereunder only from and after the point at which the Picture first reaches Net Proceeds, but as computed without deduction of any Distribution Fees. “Net Proceeds” shall be defined in accordance with Columbia Pictures’ standard definition thereof, subject to changes agreed upon in writing following good faith negotiations within Columbia Pictures’ customary parameters for comparable deals.

9.  TELEVISION SERIES LICENSE FEES.  


9.a.  U.S. - English Language Series.  With respect to each television series initially produced in the English language for initial broadcast in the United States, Marvel will receive license fees and/or producer fees (to be allocated in such manner as Marvel designates in writing) in the aggregate amount of $25,000 (“Aggregate Cap”) per episode, for the first production year of each such television series.  The Aggregate Cap shall increase by 5% in each subsequent production year of each such television series (i.e., the fee shall be $26,250 for the second production year, $27,500 for the third production year, etc.).  Amounts payable pursuant to this section shall be payable upon commencement of principal photography with respect to live action series or commencement of animation with respect to animated series.

9.b.  Other Series.  For any other television series, a fair market value license fee and producing fee (but not more than the Aggregate Cap), to be determined by Marvel and SPE pursuant to good faith negotiation, or determined by arbitration under the procedures set forth in Section 24.b below if  SPE and Marvel are unable to agree within 30 days after either party requests to commence negotiations following SPE’s initial production commitment.   If a television series is not initially produced in the English language for initial broadcast in the United States, but is later revoiced and broadcast in the U.S., SPE shall thereupon pay to Marvel the difference between the Aggregate Cap and the total license fee and producer fee determined under this Section 9.b for each episode of such series which is revoiced and broadcast in the U.S.   


9.c.  Pay-or-Play.  Upon commencement of principal photography or animation, as applicable, of the first episode in any broadcast year for any English-language series intended for initial broadcast in the United States in prime time, Marvel shall be pay-or-play for its license fees and producer fees for the applicable Minimum Number of episodes for the applicable broadcast year.

10.  TELEVISION SERIES Contingent Compensation.  


10.a.  Participation.  With respect to each television series based on the Property Marvel will be entitled to 12.5% of 100% of Adjusted Gross Receipts (“AGR”).



10.b.  Definition.  “AGR” shall be defined as set forth in Exhibit B, subject to changes agreed upon in writing following good faith negotiations within SPE’s customary parameters for participants of comparable stature in the television industry, and subject also to the following:



10.b(i)  Home Video Royalty.   In Paragraph 3 of Exhibit B, the phrase “Twenty percent (20%) of Home Video Gross Proceeds” shall be amended to “Thirty percent (30%) of Home Video Gross Proceeds.”



10.b(ii) Merchandising Gross Receipts.  Revenues derived by SPE in respect of merchandising and/or Co-Promotions (including without limitation the SPE Merchandising Participation and the SPE LP Share) shall be excluded from the Gross Receipts of any television series by reason of Marvel’s entitlement to a separate pot merchandising royalty under Section 11, below.




10.b(iii)  Interest.  Interest under Paragraph 5 shall be computed at the rate of prime plus 1% (rather than Prime plus 2%).  There shall be no deduction of interest on overhead or overhead on interest.




10.b(iv)  Third Party Payments.  No third party participations in profits or AGR (or advances against third party participations in profits or AGR) shall be deductible in determining Marvel’s participation in AGR.   




10.b(v)  Overhead.  The charge for indirect costs under Paragraph 5 of Exhibit B shall be 10% of all other production costs (rather than 15%).




10.b(vi)  Barter Sales.  No fee shall be charged in connection with barter sales.

11.  MERCHANDising.  


11.a.  Exercise of Merchandising Rights.   



11.a(i)  Categories of Items.  




11.a(i)(A)  Picture-Related.  “Picture-Related” or “Picture-Related Item” refers to any merchandise, product, service or other merchandising item of any nature relating to the Property with respect to which either the item itself, or its packaging (or “hang-tags”) or its marketing or promotion materials, explicitly reference a Picture (e.g., “Now a major motion picture”) or contain, use or incorporate any distinguishable element, artwork, design, logo or other material which first appears in a Picture produced hereunder or is created by or for SPE in connection with any Picture or the marketing thereof, including without limitation any SPE Character(s) or the name or likeness of any actor or other creative element performing services in connection with any Picture (a “Picture-Related Element”), irrespective of whether such Picture-Related Element is combined with other elements or images which are newly created or are taken from the Property or other sources.  If an actor appears in a Picture produced by SPE and, after the expiration of the Production Term appears in a subsequent motion picture based on the Property which is produced by a party other than SPE, such actor’s likeness shall not be deemed Picture-Related in respect of merchandise issued in connection with such subsequent motion picture.  



11.a(i)(B)  Series Related.  “Series-Related” or “Series-Related Item” refers to any merchandise, product, service or other merchandising item of any nature relating to the Property with respect to which either the item itself, or its packaging (or “hang-tags”) or its marketing or promotion materials, explicitly reference a television series produced hereunder (e.g., “Now a television series”) or contain, use or incorporate any distinguishable element, artwork, design, logo or other material which first appears in any television series produced hereunder or is created by or for SPE in connection with any television series or the marketing thereof, including without limitation any SPE Character(s) or the name or likeness of any actor or other creative element performing services in connection with any television series (a “Series-Related Element”), irrespective of whether such Series-Related Element is combined with other elements or images which are newly created or are taken from the Property or other sources.  No Picture-Related Element shall be utilized in connection with any Series-Related Item without SPE’s prior written consent.  If an actor appears in a television series produced by SPE and, after the expiration of the Production Term appears in a subsequent television series based on the Property which is produced by a party other than SPE, such actor’s likeness shall not be deemed Series-Related in respect of merchandise issued in connection with such subsequent television series.



11.a(i)(C)  Classic.  “Classic” or “Classic Item” refers to any merchandise, merchandising product, service or other merchandising item of any nature relating to the Property which is not Picture-Related or Series-Related.  


11.a(ii) Contribution to LP of Rights to Picture-Related and Series-Related Items/Structure of LP. 




11.a(ii)(A)  Contribution of Rights to LP.  All merchandising and related rights with respect to Picture-Related Items and Series-Related Items shall be exercised jointly by Marvel and by SPCP (as SPE’s designee) through a newly formed limited partnership, to be established by SPE and Marvel for such purpose (the “LP”).  Marvel shall contribute to the LP all merchandising and related rights with respect to Picture-Related Items and Series-Related Items, including without limitation the exclusive right in perpetuity to manufacture, sell, license or otherwise exploit games (except for the Marvel Rights described below and subject to SPE’s non-exclusive right to utilize toys, games and/or other articles as premiums in connection with Co-Promotions), interactive products (including video, computer, on-line and/or other electronic games or other interactive works or products of any nature now known or hereafter devised), apparel, food and beverages, stickers and trading cards, posters, novelizations, screenplays and making-of books based on the Pictures (all other publishing rights described in Section 5.b being reserved to Marvel), and other commodities or merchandising items of any nature now known or hereafter devised.  SPE will license to the LP the merchandising rights with respect to SPE Characters in accordance with Section 11.c(ii).



11.a(ii)(B)  Marvel Rights.  




11.1(ii)(B)(1)  Notwithstanding the foregoing, but subject to Section 11.a(ii)(B)(2) below, Marvel reserves (and does not license to the LP) the right to engage directly (either itself or through other Affiliates (as defined in Section 24.b(i) below) of Marvel Entertainment, Inc.) in the business of designing, marketing and selling directly to retailers (e.g., Wal-Mart) and distributors (e.g., Vivid Imagination) toys, stickers and/or trading cards containing Picture-Related Elements and/or Series-Related Elements (the “Marvel Rights”) on the terms set forth hereinbelow, subject to (1) SPE or its designee(s) having the same rights of consultation, joint decision-making and approval with respect to the exercise of such Marvel Rights as would be applicable under this Section 11 if such rights were controlled and exercised by the LP, (2) SPE’s non-exclusive right to utilize toys, games and/or other articles as premiums in connection with Co-Promotions, and (3) SPE being entitled to the SPE Merchandising Participation set forth below.  The LP hereby licenses to Marvel such rights to Picture-Related or Series-Related Elements as are necessary in order for Marvel to exploit the foregoing rights, subject to the terms of this Agreement.  



11.a(ii)(B)(2)  Notwithstanding any contrary provision of Section 11.a(ii)(B)(1) above, if at any time prior to expiration of SPE's functions and tie-breaker rights under  Section 11.b(iv) below, Marvel decides to license or otherwise transfer to a third party any rights to manufacture and sell toys, stickers and/or trading cards containing Picture-Related Elements and or Series-Related Elements (or if at any time Marvel and/or other majority-owned subsidiaries of Marvel Entertainment, Inc. cease to engage directly in the business of manufacturing and selling trading cards, stickers and/or toys containing Picture-Related Elements or Series-Related Elements), then whichever of such rights Marvel wishes to license to a third party (or whichever of such rights Marvel is no longer in the business of directly exploiting) shall be deemed licensed to the LP under Section 11.a(ii)(A) (and shall no longer be Marvel Rights), and the LP shall license such rights to the applicable third party.



11.a(ii)(B)((3)  (3)  With respect to each Picture produced after the Picture entitled Spider-Man 2, Marvel shall, using reasonable commercial efforts, exercise whatever Marvel Rights are then controlled by Marvel in a manner reasonably consistent with the way Marvel exercised such Marvel Rights in connection with the Pictures entitled Spider-Man and Spider-Man 2 (e.g., distribute a line of Picture-Related  toys relating to the applicable Production.); provided that (i) the production values of the subsequent Pictures are substantially equal to or better than Spider-Man and Spider-Man 2 and, (ii) SPE understands that the extent of the line of toys may be determined by what the retailers have indicated they will purchase.

11.a(ii)(C)  Structure/Term/Dissolution.  The LP shall have 2 general partners, one of which (the “Marvel GP”) shall be designated by Marvel and one of which (the “Sony GP”) shall be designated by SPE.  The LP shall have one limited partner which shall be designated by SPE and one limited partner which shall be designated by Marvel. The term of the LP shall be perpetual and it shall not be dissolved, liquidated or wound-up without the unanimous written consent of all of the partners; provided that if SPE assigns its interest and control of the LP (or assigns this Agreement in its entirety, or all of its rights to create or produce Productions under this Agreement) other than to any of the persons or entities described in Sections 23.b(i), (ii) or (iii), the LP shall be dissolved.  In the event of such dissolution the assignee of SPE’s interest shall be entitled to the same economic interest to which SPE is entitled hereunder but shall not be entitled to exercise SPE’s control and approval rights (and such control and approval rights shall automatically vest in Marvel without any claim, lien or encumbrance).

11.a(ii)(D)  If the LP Ceases to Exist.  If for any reason or at any time, the LP ceases to exist or the contribution to the LP of merchandising and related rights with respect to Picture-Related Items and Series-Related Items fails or is terminated, then such rights shall be exploited directly by Marvel, subject to the following:  (1) Marvel (or its designated affiliated company) shall assume and perform all third party license agreements theretofore entered into by the LP, (2) SPE or its designee(s) shall have the same rights of active involvement, consultation, joint decision-making and approval (including “tie-breakers”) with respect to the exercise of such merchandising rights and related rights as would be applicable under this Section 11 if such rights were still controlled and exercised by the LP, and (3) the SPE Merchandising Participation for all subsequent accounting periods shall be increased as provided in Section 11.f(i) hereof. 

11.a(iii)  Structure, Operation and Overhead of LP – Inception Through May 21, 2004.   The following provisions shall apply from February 22, 1999 through May 21, 2004 (after which the provisions of Section 11.b shall apply):  



11.a(iii)(A)  Intentionally Omitted.




11.a(iii)(B)  Administration, Overhead, Sales and Marketing, Third Party Costs.





11a(iii)(B)(1)  Offices and Infrastructure.  The principal offices of the LP shall be the offices of SPCP.  SPCP shall furnish to the LP (at no cost to Marvel or the LP) infrastructure (including offices, telecommunications, computers and office equipment) and those “back office” support and administrative functions (i.e., business affairs, product approval/quality control, office administration, accounting, and collections) which are customarily furnished internally by SPCP in connection with the operation of its own merchandising business on major properties which it controls. During the period beginning on the commencement of active preproduction of the first Picture produced hereunder and continuing until the expiration of the Production Term, SPCP shall also furnish (at no cost to Marvel or the LP), a fully equipped office and exclusive assistant at SPCP’s headquarters for an executive to be furnished by Marvel (at no cost to SPE or the LP) as Marvel’s point person in connection with the LP.  At SPCP's option, SPE may supply a fully equipped office at its headquarters and secretarial services for a second Marvel representative.  If SPCP elects to supply such second office, Marvel shall furnish a second representative (at no cost to SPE or the LP) who shall have full authority to act on behalf of Marvel and the Marvel GP to conduct product approvals on-site in Los Angeles, without sending materials to Marvel’s (or Toy Biz’s) offices New York.  [The parties acknowledge that they both waived the provisions of the last three sentences of this paragraph.]





11.a(iii)(B)(2)  Sales and Marketing.  It is the intention of the parties that those sales, marketing and related functions which are customarily furnished internally by SPCP and Marvel in connection with the operation of their own merchandising businesses shall be furnished to the LP by either Marvel or SPCP, as the Marvel GP and the Sony GP shall jointly determine (it being the intention of the parties that the resources of each party which are best suited to maximizing the efficiency and profitability of the LP will be utilized). The Marvel GP and the Sony GP shall consult with each other in good faith on an on-going basis with respect to, and shall jointly determine, all matters relating to the structure and operation of the sales and marketing functions of the LP, including without limitation, (A) whether sales and/or marketing functions for particular product lines are to be carried out by employees of SPCP or Marvel on behalf of the LP, and (B) the sub-agents, if any, to be utilized by the LP to exploit its rights in foreign territories (and the terms and conditions of the engagement of such sub-agents).  The cost of providing the foregoing sales and marketing functions shall be borne by the party providing same (at no cost to the other party or to the LP).  





11.a(iii)(B)(3)  SPE Categories and Marvel Categories; Tie-Breakers.  Although it is the intention of the parties that all matters relating to the sales and marketing by the LP shall be determined jointly by the Marvel GP and the Sony GP, if after complete and meaningful good faith consultation the parties are unable to agree, then, only at such time when the failure to make a determination will result in immediate detriment to the LP or its business, the Sony GP shall have the final authority or a “tie-breaker” (only as to those issues or items on which the parties were unable to agree) with respect to the exercise of merchandising rights relating to interactive and/or electronic game products (including video, computer, on-line and/or other electronic games or other interactive games of any nature, excluding board games) and apparel (the “SPE Categories”), and the Marvel GP shall have a tie-breaker (only as to those issues or items on which the parties were unable to agree) with respect to all other categories of merchandise (the “Marvel Categories”).  The party having the tie-breaker with respect to a category of merchandise shall have the final authority to determine (only as to those issues on which the parties were unable to agree) whether SPCP or Marvel will furnish sales and marketing functions and to determine the selection and engagement of sub-agents with respect to such category of merchandise.  Notwithstanding any contrary provision hereof, the LP shall not engage employees or otherwise incur third party expenses for any overhead, support or administrative functions without the mutual approval of the Marvel GP and the Sony GP and neither party shall have the right to engage a third party licensing agent for Picture-Related Items or Series-Related items for the U.S. or Canada (i.e. the LP shall be the sole domestic licensing agent).  




11.a(iii)(C)  Third Party Costs.  





11.a(iii)(C)(1)  Third Party Services.  The LP will obtain from third parties all materials, services and functions other than those overhead, administrative, sales and marketing functions provided for in Section 11.a(iii)(B) (i.e., all materials, services and functions which SPCP and Marvel customarily obtain from third parties in connection with the operation of their own merchandising business on major properties which they control).  The services and functions to be obtained from third party vendors will include, without limitation, creation of advertising, marketing and promotional materials (including style guides), outside legal services (including contract negotiation), retail promotion, trade shows, trade ads, etc.  The costs of such materials, services and function are “Third Party Costs.”  Any expenditure of Third Party Costs to affiliates of SPE or Marvel must be consistent with Paragraph 26.a.  For the avoidance of doubt, SPCP will not charge Marvel or the LP for such services (if any) actually performed by its in-house attorneys, but SPCP shall have no obligation to provide the services of in-house attorneys to perform legal services for the LP or its business.





11.a(iii)(C)(2) Budgeting of Third Party Costs.  The SPE GP and Marvel GP will agree on a budget and cash flow for the merchandising program relating to each Production.  Unless the parties agree otherwise, SPE will advance to the LP 100% of budgeted Third Party Costs, plus overbudget Third Party Costs up to a 10% cushion for each budgeted item, as such costs are incurred.  Expenditures of Third Party Costs of more than $5000 to any one vendor are to be budgeted and subject to the mutual approval of the SPE GP and the Marvel GP.  Overbudget Third Party Costs in excess of a 10% cushion must be approved by both the SPE GP and Marvel GP and will then be funded by SPE, unless the parties agree otherwise.  All matters relating to the budgeting of Third Party Costs shall be jointly determined by the SPE GP and the Marvel GP.  Neither party will have a tie-breaker with respect to the budgeting of Third Party Costs, neither party will have the right to force the other party to incur any Third Party Costs and neither party may recoup Third Party Costs in excess of the amount of mutually-approved budgeted amounts (plus a 10% cushion) and mutually approved overages actually advanced by such party.  





11.a(iii)(C)(3)  Expenditure of Budgeted Third Party Costs; Tie-Breakers.  All matters relating to the expenditure and administration of budgeted Third Party Costs shall be jointly determined by the SPE GP and the Marvel GP; however if, after complete and meaningful good faith consultation the parties are unable to agree, then, only at such time when the failure to make a determination will result in immediate detriment to the LP or its business, the SPE GP will have a tie-breaker (only as to those issues or items on which the parties were unable to agree) with respect to the expenditure and administration of budgeted Third Party Costs within the SPE Categories (but only if consistent with the applicable budgeted categories or line items jointly determined by the parties under Section 11.a(iii)(C)(2)) and the Marvel GP will have a tie-breaker (only as to those issues or items on which the parties were unable to agree) with respect to the expenditure and administration of budgeted Third Party Costs within the Marvel Categories (but only if consistent with the applicable budgeted categories or line items jointly determined by the parties under Section 11.a(iii)(C)(2)).  For the avoidance of doubt, the budgeting of Third Party Costs must be determined jointly by the Marvel GP and the SPE GP under Section 11.a(iii)(C)(2) and no tie-breakers shall apply thereto.  The tie-breakers under this Section 11.a(iii)(C)(3) apply only to the administration and expenditure of budgeted funds (in a manner consistent with the mutually-approved budget) within mutually approved budgeted categories or line items. 





11.a(iii)(C)(4)  Recoupment.  In computing the SPE LP Share under Section 11.e, SPE shall be entitled to recoup all amounts paid by SPE directly to unaffiliated third parties or contributed by SPE to the LP for payment of third party costs payable to unaffiliated third parties in accordance with the provisions of this Section 11.a(iii)(C) (collectively, “SPE Third Party LP Costs”).  In computing the Marvel LP Share under Section 11.e, Marvel shall be entitled to recoup all amounts paid by Marvel directly to unaffiliated third parties or contributed to the LP by Marvel for payment of third party costs payable to unaffiliated third parties in accordance with the provisions of this Section 11.a(iii)(C) (collectively, “Marvel Third Party LP Costs”).



11.a(iv) Exercise of Merchandising Rights For Picture-Related and Series-Related  Items – Inception Through May 21, 2004.   The following provisions shall apply from February 22, 1999 through May 21, 2004 (after which the provisions of Section 11.b shall apply):  

11.a(iv)(A)  Joint Determination. It is the intention of the parties to establish a unified, comprehensive marketing, promotion and merchandising plan for the Productions and the Property (provided that SPE’s decision shall be final with respect to the marketing and promotion of Productions and Marvel’s decision shall be final with respect to the exploitation of Classic Items).  In this connection, Marvel, SPCP, the Marvel GP and the Sony GP shall consult with each other in good faith on an on-going basis with respect to, and shall jointly determine, all matters relating to the merchandising of Picture-Related Items and Series-Related Items (including toys, stickers and trading cards).  Without limiting the generality of the foregoing, Marvel, SPCP, Marvel GP and the Sony GP shall jointly establish a unified and comprehensive program relating to the merchandising of Picture-Related Items and Series-Related Items and shall jointly exercise all business and creative controls and approvals with respect to the exercise of merchandising rights with respect to Picture-Related Items and Series-Related Items (including determinations regarding what licenses to enter into and the terms and conditions of such licenses).  If credit is accorded to the licensing agent in any Picture-Related Item or Series-Related Item or in any paid advertising issued under the control of Marvel, SPE or the LP, such credit shall be accorded to the LP (rather than to SPCP or Marvel).  Although Marvel shall consult with SPCP regarding Classic Items with a view to establishing a unified, comprehensive marketing, promotion and merchandising plan for the Property, nothing contained herein shall affect or limit Marvel’s final authority with respect to Classic Items under Section 11.a(v) hereof.





11a(iv)(B)  Tie-Breakers.  Although it is the intention of the parties that all matters relating to the merchandising of Picture-Related Items and Series-Related Items shall be determined jointly by the Marvel GP and the Sony GP, if after complete and meaningful good faith consultation the parties are unable to agree, then, only at such time when the failure to make a determination will result in immediate detriment to the LP or its business, and subject to Sections 11.a(iv)(C) and (E) below, the Sony GP shall have final authority or a “tie-breaker” (only as to those issues or items on which the parties were unable to agree) regarding to the exercise of merchandising rights solely with respect to the SPE Categories and the Marvel GP shall have a tie-breaker (only as to those issues or items on which the parties were unable to agree) regarding the exercise of merchandising rights solely with respect to the Marvel Categories.




11.a(iv)(C)  Exceptions and Limitations to Tie-Breakers.  The following will apply to the merchandising of Picture-Related Items and Series-Related Items in all events and the tie-breaker mechanism set forth in Section 11.a(iv)(B) shall be subject to the following:





11a(iv)(C)(1)  All product labeling, packaging design, marketing and advertising campaigns (both trade and retail), and designs for retail displays and point of purchase promotional materials for all Picture-Related Items and Series-Related Items must be mutually approved by the SPE GP and the Marvel GP, with no tie-breaker, and must be consistent in all material respects with the advertising and marketing campaign for the applicable Production.  





11a(iv)(C)(2)  The exercise of merchandising and related rights with respect to Picture-Related Items and Series-Related Items shall be subject to any and all restrictions, limitations, approval rights and creative controls contained in agreements between SPE (or its affiliates) and any third party (e.g., restrictions on the use of name and likeness in acting agreements) engaged in connection with the applicable Picture or television series consistent with Section 13.c (collectively, “Third Party Rights”).  





11.a(iv)(C)(3)  Subject to any applicable Third Party Rights the “look” of the characters in all Picture-Related Items and Series Related Items (including toys, stickers and trading cards) must conform to the “look” of such characters in the applicable Production.





11.a(iv)(C)( (4)  Any arrangement pursuant to which a retailer is granted exclusivity with respect to product lines or shelf dates shall be subject to the mutual approval of  the Marvel GP and the SPE GP, with no tie-breaker.





11.a(iv)(C)(5)  Until the expiration of SPE’s tie-breaker rights under Section 11.a(iv)(E) below, Marvel will exercise its approval and other rights under this Section 11 in good faith so as not to frustrate the ability of the LP to fully exploit its rights with respect to Picture-Related Items and/or Series-Related Items or to favor the exploitation of Classic Items over the exploitation of Picture-Related and Series Related Items.





11.a(iv)(C)(6)  Marvel shall not enter into (or cause the LP to enter into) any merchandising arrangement which includes exclusivity provisions or other terms which restrict SPE’s right to conduct Co-Promotions involving any category(ies) of Tie-In Item(s) (or the distribution of any category of premiums in connection therewith).   





11.a(iv)(C)(7)  Agreements with all sales/licensing agents for the LP must contractually require compliance with the provisions of this Section 11.a(iv)(C).





11.a(iv)(C)(8)  The parties shall arrange for the style guide for the merchandising program for each Production to be consistent with the requirements of Sections 11.a(iv)(C)(1), (2) and (3).





11.a(iv)(C)(9)  Until the expiration of the Production Term, Marvel shall not enter into (or cause the LP to enter into) any merchandising arrangement in connection with a Category A-1, Category A-2, Category A-3 or Category A-4 product (as defined in Section 11A.(d)(iii), below), except that nothing contained herein shall limit Marvel’s right to license the right to manufacture telephones of which a major structural component is substantially in the shape of the Spider-Man character or another character in the Property.




          11.a(iv)(C)(10) Until the expiration of the Production Term, Marvel shall not enter into (or cause the LP to enter into) any merchandising arrangement in connection with a Class B category, other than salty snack foods, sportswear and shoes, unless SPE fails to give Marvel a Pre-Emption Notice with respect thereto under Section 11A.d(vi)(A) within 10 business days after receipt of the applicable notice from Marvel or SPE fails to agree on the material terms of a deal with respect to such Co-Promotion within 60 days after the date of SPE's Pre-Emption Notice.





11.a(iv)(C)(11) Marvel shall not enter into (or cause the LP to enter into) any merchandising arrangement with respect to salty snack foods which has a license term which overlaps with any Exclusive Co-Promotion Window.




11a(iv)(D)  Dealings with Third Parties.  All contracts with respect to the exercise or licensing of merchandising rights or related rights with respect to Picture-Related Items and Series-Related Items (other than with respect to the Marvel Rights) shall be entered into by (and in the name of) the LP and all third party royalties, license fees and other payments in respect of the licensing of merchandising and related rights with respect to Picture-Related Items and Series-Related Items shall be paid into a bank-controlled lockbox to be established for the account of the LP.  In all promotion, publicity and other communications with third parties by SPCP, Marvel and/or the LP, Marvel and SPCP shall each be portrayed as being jointly responsible for, and an active participant in, the exercise of merchandising and related rights with respect to Picture-Related Items and Series-Related Items.  In this connection, (A) the initial licensing kick-off and all subsequent Spider-Man presentations at industry events shall be joint presentations by Marvel and SPCP at which the personnel designated by each party shall be on stage and given substantially equal prominence, and (B) there shall be a separate booth for the LP staffed by representatives of both Marvel and SPCP at licensing and trade shows (i.e., neither a Marvel booth nor a SPCP booth will be used for Picture-Related or Series-Related Items, except with the mutual consent of Marvel and SPCP).




11.a(iv)(E)  Expiration of SPE Tie-Breaker Rights.  The SPE GP’s tie-breaker with respect to the SPE Categories under Sections 11.a(iii)(B)(3) and 11.a(iv)(B) shall expire, and the tie-breaker with respect to such categories shall automatically revert to the Marvel GP, as follows:  (1) with respect to Picture-Related Items, on the date which is 3 years after the expiration of the Production Term for Pictures (i.e., excluding any extensions to the Production Term under Section 6.f hereof), and (2) with respect to Series-Related Items, on the earlier of the date which is 3 years after the expiration of the Production Term for television series (i.e., including any extensions to the Production Term under Section 6.f hereof) or the date which is 12 months prior to the then-scheduled initial theatrical release date of the first motion picture based on the Property to be produced by a party other than SPE.  Notwithstanding the foregoing, if SPE produces less than 26 episodes of the first Kids Series before permanently ceasing production thereof, the SPE GP’s tie-breaker with respect to the SPE Categories for Kids Series, only, shall expire 12 months following the end of the last broadcast year in which new episodes of such series are produced (with the expiration of the SPE GP’s tie-breaker rights with respect to all other television series produced by SPE being determined under Section 11.a(iv)(E)(2), above).  Following the expiration of the SPE GP’s tie-breaker rights, Marvel may exercise its approvals and controls in its sole discretion and shall have no fiduciary duty to SPE, the SPE GP or the LP in connection therewith.  Following the expiration of the SPE GP’s tie-breaker rights for both Pictures and television series, Marvel shall have the additional right, exercisable by written notice to SPE, to take over responsibility for supplying all offices and infrastructure for the LP under Section 11.a(iii)(B).  If Marvel elects to take over such responsibility for infrastructure and overhead, SPCP shall be relieved of all further obligations under Section 11.a(iii)(B).




11.a(iv)(F) Custom Publishing.  In accordance with Section 3.e hereof, if the LP requires promotional materials in comic book format, the LP shall engage Marvel to produce and (if the LP requires printed paper copies) print any such materials, and Marvel shall perform such services at rates not exceeding Marvel’s standard rates for comparable custom publishing.



11.a(v) Controls and Approvals For Classic Items – Inception  Through May 21, 2004.   The following provisions shall apply from February 22, 1999 through May 21, 2004 (after which the provisions of Section 11.b shall apply):  All merchandising and related rights with respect to Classic Items shall be exercised and controlled at all times directly by Marvel.  Marvel shall consult fully with SPE and SPCP in good faith on an on-going basis to establish an integrated program for merchandising and marketing in the exploitation of the Property and any applicable Productions; however Marvel’s determinations in its sole discretion with respect to merchandising and related rights with respect to Classic Items shall be final.  Notwithstanding the foregoing: 




11.a(v)(A)  Interactive Rights.  During the Production Term Marvel shall not enter into any new license, or extend the term of any existing license, of Classic interactive rights unless the new or extended license agreement provides for a “Black-out Period” of not less than 6 months around (e.g., 3 months before and 3 months after) the initial theatrical release of each Picture thereafter released by SPE (the exact timing of such black-out period to be agreed upon by Marvel and SPE at the time the applicable license is entered into or extended and at least 9 months prior to the commencement of the applicable Black-out Period).   During the applicable Black-out Period no product may be shipped or otherwise distributed by Marvel’s licensee of Classic interactive rights.




11.a(v)(B) Category A Licenses. Until the expiration of the Picture Production Term (or, if later, the expiration of SPE’s last Exclusive Co-Promotion Window), Marvel shall not license any Classic Item in connection with any goods in Category A-1, Category A-2, Category A-3 or Category A-4 (as defined in Section 11A.d(iv)) without SPE’s prior written consent), except that nothing contained herein shall limit Marvel’s right to license the right to manufacture telephones of which a major structural component is substantially in the shape of the Spider-Man character or other another character in the Property.  At Marvel’s request SPE shall give good faith consideration to allowing Marvel to enter into Classic licenses with respect to the foregoing categories; however, SPE’s determination in its sole discretion shall be final. 




11.a(v)(C)  Class B Categories. Until the expiration of the Picture Production Term (or, if later, the expiration of SPE’s last Exclusive Co-Promotion Window), SPE shall have a Pre-Emption Right with respect to prospective licenses by Marvel of Classic merchandising rights with respect to Class B categories (as defined in Section 11A.d (iii)(E)), other than salty snack foods, shoes and sportswear, in accordance with the procedure set forth in Section 11A.d(vi)(A).  Marvel shall not enter into a merchandising arrangement with respect to a Class B category (other than salty snack foods, shoes and sportswear) unless SPE fails to exercise its preemption right within 60 days after receipt of the applicable notice from Marvel.  Marvel shall not enter into any merchandising arrangement with respect to salty snack foods which has a license term which overlaps with any Exclusive Co-Promotion Window.




11.a(v)(D) No Use of Picture or Series Materials.  Marvel shall not at any time use (or authorize its licensees to use) any Series-Related or Picture-Related materials in connection with any Classic item.  Marvel shall not at any time refer (or authorize its licensees to refer) to any Production produced hereunder in any advertising or promotional material to the trade or to consumers regarding any Classic Item or utilize trade dress for any Classic Item which infringes the trade dress for any Production, Picture-Related Item or Series-Related Item.  The legal standard for determining such infringement of trade dress by Marvel shall be the same as the standard applicable in determining infringement of trade dress by any other party, except that pre-existing materials which are drawn directly from the Property shall be disregarded in determining whether such infringement has occurred.




11.a(v)(E)  Conflicts with Co-Promotions.  Marvel shall not at any time enter into any merchandising license agreement which includes exclusivity provisions or other terms which restrict SPE’s right to conduct Co-Promotions involving any category(ies) of Tie-In Item(s) (or the distribution of any category of premiums in connection therewith), provided that with respect to Class C categories the foregoing limitation shall apply only during Exclusive Co-Promotion Windows.   


11.b.   Conduct of LP Business and Exercise of Merchandising Rights – Provisions Effective From and After May 21, 2004 .   From and after May 21, 2004, the following provisions shall apply in lieu of the provisions of Sections 11.a(iii), (iv) and (v): 



11.b(i)  Administration, Sales and Marketing Functions.  SPCP and Marvel will carry out all administrative, sales and marketing functions on behalf of the LP as follows, subject to the provisions of Sections 11.b(iii) and 11.b(v) regarding joint determination and tie-breakers: 




11.b(i)(A)  Sales.  Except as provided in Section 11A.b(iv), Marvel will be responsible for carrying out all sales functions (i.e., the acquisition of licenses and the negotiation of basic deal terms of licenses) on behalf of the LP.  Marvel shall consult with SPCP on an on-going basis regarding each potential license on the same basis as the parties consulted prior to May 21, 2004, including without limitation by e-mailing or faxing to SPCP a deal memo with the proposed deal terms of each proposed license to SPCP.  SPCP shall have  a consultation period of five (5) business days within which to comment and Marvel will make itself available during such five (5) business day consultation period to discuss such proposed deal terms with SPCP.  Marvel will not finalize any proposed deal terms with the proposed licensee until after the end of the applicable five (5) business day consultation period.   




11.b(i)(B)  Drafting, Negotiation and Execution of License Agreements.  Except as provided in Section 11A.b(iv), Marvel will be responsible for drafting, negotiating and arranging for execution of license agreements on behalf of the LP.  Marvel shall notify SPCP of, and confer with SPCP with respect to, any material issues which arise in the negotiation of license agreements, including without limitation any material changes which Marvel proposes to make in business terms of the applicable agreement from those terms contained in the applicable deal memo and/or any material changes in standard terms of the agreement from the standard form of license agreement mutually approved by Marvel and SPCP.  Marvel shall also provide SPCP with a copy of all executed license agreements promptly following execution thereof.  SPCP shall have a right of approval over the form of the standard license agreement used as a format for the licenses issued by Marvel.  The license agreements, as negotiated and executed, shall each contain all customary terms necessary to protect the interests of the LP, including all intellectual property protections which have been customarily included in the license agreements negotiated by SPCP prior to May 21, 2004.  Marvel agrees to engage sufficient legal and business affairs staff in order to handle the drafting and negotiation of license agreements expeditiously (comparable to the basis on which such duties were performed by SPCP prior to May 21, 2004), and if SPCP determines that Marvel shall have failed to engage sufficient staff, then SPCP shall notify Marvel in writing and Marvel shall have 30 business days in which to provide sufficient staff.  If Marvel disagrees with SPCP’s assertion, the dispute will be determined by arbitration under Section 24.b. If Marvel fails to engage sufficient staff (i.e., either Marvel does not dispute SPE's assertion or a final arbitration award so determines) the responsibilities for these functions will revert to SPCP.  Notwithstanding the foregoing, in order to effectuate an orderly transition of these functions from SPCP to Marvel, SPE will continue to handle on behalf of the LP through execution thereof the drafting and negotiation of all Spider-Man 2 merchandising license agreements for all deals concluded (i.e., deal memos approved by both Marvel and SPCP) prior to the date of execution of this Amended and Restated Agreement.

11.b(i)(C)  Style Guide.  Marvel and SPCP shall be jointly responsible for the creation of the style guide for the merchandising program for each Picture or Series and the parties shall have true mutual approval (with no tie-breaker) regarding the contents thereof, provided that each party shall be obligated to cause the style guide to conform to the provisions of Sections 11.b(v)(C)(8) below.  SPCP will be responsible, in the first instance, for preparation and determination of the amount of the budget for the preparation of the style guide for each Picture or Series.  If Marvel then desires to spend more on creation of any such style guide than SPCP has budgeted, Marvel can then do so, in consultation with SPCP.  Each party will pay for all printing costs for all copies of the style guide ordered by such party. 



11.b(i)(D)  Product Development and Product Approvals.  The parties shall have true mutual approval, with no tie-breaker, over all matters pertaining to product development and product approvals, subject to the following procedures:  Marvel shall have sole responsibility for communicating with licensees regarding product development and approvals.  Marvel will arrange, whenever possible, to have duplicate copies of all items submitted by the licensee for approval or consultation to be shipped by the licensee directly to Marvel and SPCP, and where this is not possible, the item shall be shipped by the licensee to SPCP and then by SPCP to Marvel promptly after SPCP has obtained necessary input from creative talent and SPE's marketing group.  SPCP shall have sole responsibility for communicating with, and obtaining any necessary approvals, comments and/or other input from creative talent (including actors, producers and directors of Pictures and/or Series, as applicable, provided that nothing contained herein shall limit Marvel's right to communicate with Avi Arad or his replacement as Marvel's designated producer on the applicable Production) and from SPE's motion picture marketing group (or television marketing group, as applicable) and will communicate to Marvel a proposed response which incorporates the input of creative talent and SPE's marketing group.  If, as of the close of the fifth business day after SPCP's receipt of the applicable submission (subject to extension for up to a maximum of 5 business days for periods of time during which SPE's President of Marketing, or his successor, is not physically present at SPE's principal business offices in Los Angeles), SPCP has not communicated to Marvel the approvals, comments and/or other input from SPE's marketing group, the applicable submission shall be deemed to have been approved by SPE's marketing group.  Concurrently with communicating to Marvel the input of SPE's marketing group, SCPC shall communicate to Marvel on a non-binding basis any information then available to SPCP regarding when a response from creative talent is expected to be received.  Promptly after receiving input from all applicable creative talent, SPCP will transmit to Marvel a proposed response to the applicable submission which incorporates the input of SPE's marketing group and the input of creative talent.  Marvel shall not communicate any response with respect to any item submitted by a licensee for consultation or approval until Marvel has received SPCP's proposed response.  If Marvel's proposed response differs in any particular from SPCP's proposed response with respect to any item submitted by any licensee, Marvel shall not communicate any response with respect to such item to the applicable licensee until Marvel and SPCP have reached agreement regarding the exact response to be communicated to the licensee and Marvel shall communicate only such agreed response to the licensee.  Marvel shall respond in writing on behalf of the LP to each submission by each licensee regarding product development and/or approval and shall concurrently provide SPCP with a copy of such response via email or fax.  Marvel agrees engage sufficient staff as necessary to handle the foregoing duties expeditiously (comparable to the basis on which such duties were performed by SPE prior to May 21, 2004), and if SPCP determines that Marvel shall have failed to engage sufficient staff, then SPCP shall notify Marvel in writing and Marvel shall have 30 business days in which to provide sufficient staff.  If Marvel disagrees with SPCP’s assertion, the dispute will be determined by arbitration under Section 24.b. If Marvel fails to engage sufficient staff (i.e., either Marvel does not dispute SPCP's assertion or a final arbitration award so determines) the responsibilities for these functions will revert to SPCP.  Notwithstanding the foregoing, in order to effectuate an orderly transition of these functions from SPCP to Marvel and subject to Marvel's approval rights granted herein, SPE will continue to handle on behalf of the LP all communication with licensees regarding product development and approval for all products created under all deals concluded prior to the date of execution of this Amended and Restated Agreement.




11.b(i)(E) Collection of Receivables.  Marvel will be responsible for the collection of receivables from licensees on behalf of the LP; provided that Marvel will contractually require all  payments by licensees to be deposited directly into an interest-bearing "lock box" collection account in the name of the LP, requiring signatures of both an SPE designee and a Marvel designee for withdrawal, at a bank mutually approved by SPCP and Marvel.  Marvel and SPCP will each receive copies of all periodic statements provided by the applicable bank and each party will have direct on-line access to the records of the collection account on the same basis as prior to May 21, 2004.  With respect to deals concluded prior to the date of execution of this Amended and Restated Agreement, payments will continue to be made into the same LP collection account as prior to such date of execution.  

11.b(i)(F)  Auditing and Settlements with Licensees.  Marvel will be responsible for enforcement of the provisions of all license agreements on behalf of the LP, including responsibility for conducting audits and settling disputes as to amounts owed.  Marvel will cause any auditors engaged to audit any LP licensee to furnish SPCP with copies of all audit reports concurrently with furnishing such audit reports to Marvel.  

11.b(i)(G)  Determination of Marketing Budget.  SPCP will be responsible, in the first instance, for preparation and determination of the amount of the budget for marketing and promotion for trade and retail merchandising campaigns for each Picture or Series.  If Marvel then desires to spend more on any category of marketing or promotional expenditure than SPCP has budgeted, Marvel can then do so, subject to SPCP's continuing right to approve all marketing and promotional materials under Section 11.b(i)(H).  

11.b(i)(H)   Creation of Marketing Materials.  SPCP will be responsible, in the first instance, for creation on behalf of the LP of all marketing and promotional materials (including point of purchase materials) for the trade and retail merchandising program for each Picture or Series.  The look of Spider-Man and other Marvel characters in such marketing and promotional materials shall be consistent with the "look" of the applicable character in the applicable Production or style guide.  If Marvel then desires to create more or different materials than SPE has planned, Marvel can then do so, in consultation with SPCP, provided that all marketing and promotional materials which are different than those distributed by SPCP are approved in advance, in writing, by SPCP in order to assure that such materials are consistent in all material respects with the SPE’s advertising and marketing campaign for the applicable Production.


11.b(i)(I)  Supervision and Coordination of Marketing and Promotions for Trade and Retail Merchandising Program.  SPCP will be responsible, in the first instance, for supervision and coordination on behalf of the LP of all marketing and promotional activities and programs for the trade and retail merchandising program for each Picture or Series, including the design of all applicable marketing and promotional materials.  If Marvel desires to carry out more marketing and/or promotions in support of the merchandising program than SPE has planned, Marvel can then do so.  Nothing contained herein shall limit or affect SPE's exclusive rights under Section 3.e with respect to the marketing and promotion of Productions.

11.b(i)(J)  Payment of Royalties to Creative Talent. SPE shall be responsible for payment of royalties to creative talent performing services on each Picture or Series and for settling disputes with such creative talent regarding the amount payable to them. 

11.b(i)(K)  Anti-Piracy and Outside Legal. Marvel will be responsible, in the first instance, for engaging and coordinating all outside legal services required by the LP, including arranging for all customary trademark filings and carrying out anti-infringement and anti-piracy efforts and litigation on behalf of the LP and SPE will fully cooperate with Marvel in any action, suit or proceeding.  If Marvel fails to take commercially reasonable action on behalf of the LP against any pirate or infringer, SPE shall have the right to do so, upon five (5) days prior written notice to Marvel provided it keeps Marvel informed of all actions it takes on behalf of the LP.  The provisions of Section 18.c hereof
 shall apply to any such enforcement actions taken by SEP on behalf of the LP, and Marvel will cooperate as provided in that Section.



11.b(i)(L)  Accounting, etc.  Marvel shall be responsible for all accounting, bookkeeping and other comparable "back-office" functions not otherwise provided for hereinabove. Marvel shall cause SPCP to be provided with quarterly accounting statements for the LP on the same basis that SPCP has caused such statements to be provided to Marvel prior to May 21, 2004. 



11.b(i)(M)   Failure of Both Parties to "Staff Up".  If, following Marvel's failure to provide sufficient staff,  the responsibility for negotiation and drafting of license agreements and/or the responsibility for communicating with licensees regarding product development and approvals reverts to SPCP under Sections 11.b(i)(B) and/or 11.b(i)(D), as applicable and thereafter SPCP fails to provide sufficient staff to perform such function(s), and does not cure such failure within 30 business days after receipt of notice thereof from Marvel (i.e., either SPCP does not dispute Marvel's assertion or a final arbitration award so determines), then Marvel and SPCP will confer and attempt to agree how such responsibilities will be handled by the LP; and if the parties cannot agree the matter will be determined by arbitration pursuant to Section 24.b.



11.b(ii)  Offices, Infrastructure and Personnel.  SPCP and Marvel shall each furnish, at no cost to the LP or to the other party, all infrastructure (including offices, telecommunications, computers and office equipment and) and personnel necessary to carry out their respective functions as set forth in Section 11.b(i) above.  Notwithstanding any contrary provision hereof, the LP shall not engage employees or otherwise incur third party expenses for any overhead, support or administrative functions without the mutual approval of the Marvel GP and the Sony GP and neither SPE (or SPCP) nor Marvel shall have the authority to bind the LP, or the other party, with respect to (or otherwise cause the LP, or the other party, to incur) any such expenses.  Neither SPE (or SPCP) nor Marvel shall have the right to engage a third party licensing agent for Picture-Related Items or Series-Related items for the U.S. (i.e. the LP shall be the sole U.S. licensing agent).  



11.b(iii)  Mutual Approval; Tie-Breakers Regarding LP Functions.  It is the intention of the parties that all matters relating to all of the administration, sales and marketing functions and responsibilities of the LP referred to in Section 11.b(i) hereof (and/or the exercise thereof) shall be determined jointly by Marvel and SPCP and mutually approved by them.  If after complete and meaningful good faith consultation the parties are unable to agree as to any matter relating to such functions and/or responsibilities (and/or the exercise thereof), then at such time when the party holding the "tie-breaker" right decides in good faith that that failure of the LP to make a determination will negatively affect the LP or its business, or will negatively affect the LP's relationship with a licensee, retailer or other third party, and subject to Sections 11.b(v)(C) and (D) below, Marvel shall have the final authority or a “tie-breaker” (only as to those issues or items on which the parties were unable to agree) with respect to the exercise of those functions and/or responsibilities allocated to Marvel under Sections 11.b(i)(A), 11.b.(i)(B), 11.b.(i)(E), 11.b.(i)(F), 11.b.(i)(K), 11.b.(i)(L) (the “Marvel Functions”), and SPCP shall have a tie-breaker (only as to those issues or items on which the parties were unable to agree) with respect to those functions and/or responsibilities allocated to SPCP under Sections 11.b(i)(C), 11.b(i)(G), 11.b.(i)(H), 11.b.(i)(I), 11.b.(i)(J) (the “SPE Functions”), provided that, notwithstanding the forgoing, the functions described in Sections 11.b(i)(B) and 11.b(i)(D) will become SPE Functions if responsibility for such functions is transferred to SPCP pursuant to the provisions of those Sections. 



11.b(iv)  Third Party Services and Costs Incurred in LP Functions.  Marvel and SPCP shall each obtain from third parties all materials and services necessary in order for them to carry out the Marvel Functions and SPE Functions (i.e., all materials and services obtained by them from third parties in connection with the operation of their own merchandising businesses on major characters which they control).  The materials services to be obtained from third party vendors will include, without limitation, creation of advertising, marketing and promotional materials (including style guides), retail promotion, trade shows, trade ads, etc.  The costs of such materials and services are “Third Party Costs.”  SPE shall pay all Third Party Costs incurred in connection with the SPE Functions and Marvel shall pay all Third Party Costs incurred in connection with the Marvel Functions.  Neither party will have the right to require the other party (or the LP) to budget or incur any Third Party Costs.  Third Party Costs paid by the parties shall not be recoupable by either party (or otherwise applied against or in reduction of any share of merchandising revenues payable hereunder) except for the recoupable Off-the-Top Deductions provided for in Section 11.h(iv) below.  For the avoidance of doubt (and notwithstanding anything to the contrary set forth above), SPE shall bear the style guide creation and printing costs and all marketing and promotion costs which SPE elects to undertake under Sections 11.b(i)(C),(G),(H) and/or (I), above, and Marvel shall bear the style guide creation and printing costs and all marketing and promotion costs which Marvel elects to undertake under Sections 11.b(i)(C),(G),(H) and/or (I), above.  



11.b(v) Exercise of Merchandising Rights For Picture-Related and Series-Related  Items.   

11.b(v)(A)  Joint Determination. It is the intention of the parties to establish a coordinated marketing, promotion and merchandising plan for the Productions and the Property (provided that SPE’s decision shall be final with respect to the marketing and promotion of Productions and Marvel’s decision shall be final with respect to the exploitation of Classic Items).  In this connection, Marvel, SPCP, the Marvel GP and the Sony GP shall consult with each other in good faith on an on-going basis with respect to, and shall jointly determine (subject to the tie-breaker rights provided for in Section 11.b(v)(B), below), all matters relating to the merchandising of Picture-Related Items and Series-Related Items (including toys, stickers and trading cards, irrespective of the fact that such items may be exploited directly by Marvel as part of the Marvel Rights).  Without limiting the generality of the foregoing, (subject to the tie-breaker rights provided for in Section 11.b(v)(B), below), Marvel and SPCP shall jointly establish a unified and comprehensive program relating to the merchandising of Picture-Related Items and Series-Related Items and shall jointly exercise all business and creative controls and approvals with respect to the exercise of merchandising rights with respect to Picture-Related Items and Series-Related Items (including determinations regarding what licenses to enter into and the terms and conditions of such licenses).  If credit is accorded to the licensing entity in any Picture-Related Item or Series-Related Item or in any paid advertising issued under the control of Marvel, SPCP or the LP, such credit shall be accorded to the LP (rather than to SPCP or Marvel).  Although Marvel shall consult with SPCP regarding Classic Items with a view to establishing a unified, comprehensive marketing, promotion and merchandising plan for the Property, nothing contained herein shall affect or limit Marvel’s final authority with respect to Classic Items under Section 11.b(vii) hereof.





11b.(v)(B)  Tie-Breakers.  Although it is the intention of the parties that all matters relating to the merchandising of Picture-Related Items and Series-Related Items shall be determined jointly by the Marvel and SPCP, if after complete and meaningful good faith consultation the parties are unable to agree, then at such time when the party holding the "tie-breaker" right decides in good faith that that failure of the LP to make a determination will negatively affect the LP or its business, or will negatively affect the LP's relationship with a licensee, retailer or other third party, and subject to Sections 11.b(v)(C) and 11.b(vi) below, SPCP shall have final authority or a “tie-breaker” (only as to those issues or items on which the parties were unable to agree) regarding to the exercise of merchandising rights solely with respect to the SPE Functions and Marvel shall have a tie-breaker (only as to those issues or items on which the parties were unable to agree) regarding the exercise of merchandising rights solely with respect to the Marvel Functions.  Notwithstanding the foregoing, in connection with each Picture produced after the Picture entitled Spider-Man 2, Marvel and SPE will each exercise their respective tie-breaker rights so as to cause the LP to conduct a bona fide, high level Picture-Related merchandising and licensing campaign, consistent with the campaigns conducted by the LP in connection with the Pictures entitled Spider-Man and Spider-Man 2 (e.g., use reasonable efforts to license all major product categories on a commercially reasonable basis); provided that the merchandising and licensing campaign in connection with each such Picture will be determined taking into consideration the production and marketing budgets of such Picture.  




11.b(v)(C)  Exceptions and Limitations to Tie-Breakers.  The following will apply to the merchandising of Picture-Related Items and Series-Related Items in all events and the tie-breaker mechanism set forth in Sections 11.b(iii) and 11.b(v)(B) shall be subject to the following:





11.b(v)(C)(1)  All product labeling and packaging design for all Picture-Related Items and Series-Related Items must be mutually approved by SPCP and Marvel, with no tie-breaker, and must be consistent in all material respects with SPE's advertising and marketing campaign for the applicable Production, as determined by SPE.  





11.b(v)(C)(2)  The exercise of merchandising and related rights with respect to Picture-Related Items and Series-Related Items shall be subject to any and all restrictions, limitations, approval rights and creative controls contained in agreements between SPE (or its affiliates) and any third party (e.g., restrictions on the use of name and likeness in acting agreements) engaged in connection with the applicable Picture or television series consistent with Section 13.c (collectively, “Third Party Rights”).  





11.b(v)(C)(3)  Subject to any applicable Third Party Rights the “look” of the characters in all Picture-Related Items and Series Related Items (including toys, stickers and trading cards) must conform to the “look” of such characters in the applicable Production.





11.b(v)(C)(4)  The earliest in-store date for each category of merchandise and any arrangement pursuant to which a retailer is granted exclusivity with respect to product lines or in-store dates shall be subject to the mutual approval of Marvel and SPCP with no tie breaker.  For the avoidance of doubt, the foregoing shall apply, without limitation, to the in-store dates and retailer exclusivity for toys, trading cards or stickers which are exploited directly by Marvel as part of the Marvel Rights; provided that, notwithstanding the foregoing, Marvel shall be permitted to comply with the plan-o-gram requirements of major retailers such as Wal-Mart for Picture-Related merchandise under the last plan-o-gram implemented prior to the initial theatrical release of the applicable Picture.  Marvel and SPCP each agree to exercise their approval rights so as to take into account the seasonality of merchandise.





11.b(v)(C)(5)  Intentionally Omitted.




11.b(v)(C)(6)  Marvel shall not enter into (or cause the LP to enter into) any merchandising arrangement which includes exclusivity provisions or other terms which restrict SPE’s right to conduct Co-Promotions involving any category(ies) of Tie-In Item(s) (or the distribution of any category of premiums in connection therewith).   





11.b(v)(C)(7)  Agreements with all sales/licensing agents for the LP must contractually require compliance with the provisions of this Section 11.b(v)(C).





11.b(v)(C)(8)  The parties shall arrange for the style guide for the merchandising program for each Production to be consistent with the requirements of Sections 11.b(v)(C)(1), (2) and (3).





11.b(v)(C)(9)  Until the expiration of the Picture Production Term (or, if later, the expiration of SPE’s last Exclusive Co-Promotion Window), Marvel shall not enter into (or cause the LP to enter into) any merchandising arrangement with any retail establishment listed in Category A-1 or authorizing the production or sale of any goods in Category A-1 or Category A-2 (as defined in Section 11A.e(iv)).  For the avoidance of doubt, the foregoing limitation does not prohibit Marvel from authorizing the LP's licensees of Picture-Related Items which are not in Category A-1 from selling such Picture-Related Items through convenience stores and other retail establishments listed in Section 11A.e(iv)(A).  For example, Marvel may cause the LP to license a candy company to manufacture a "Spidey Candy Bar" and such item may be sold in 7-Eleven stores, but Marvel may not cause the LP to license to 7-Eleven the right to make "Spidey Slurpees" or other item branded directly by the applicable convenience store.   



           11.b(v)(C)(10) Until the expiration of the Production Term, Marvel shall not enter into (or cause the LP to enter into) any merchandising arrangement in connection with a Class B product category, other than sportswear and shoes, unless SPE fails to exercise its Pre-Emption Right with respect thereto under Section 11A.d.(vi)(A) within 60 days after receipt of the applicable notice from Marvel.  SPE agrees Marvel may enter into a merchandising arrangement for hotels subject to the following restrictions:  (i) each such hotel must feature at least 5 different families of characters (e.g., Spider-Man, X-Men, Fantastic Four, Hulk, etc.) and Spider-Man may not be featured more prominently than any other such families of characters on an overall basis in the environment as a whole; and (ii) no advertising, marketing or promotional activity involving Spider-Man relating to the hotel may occur during any Exclusive Co-Promotion Window.  Any hotel arrangement without the foregoing restrictions shall be subject to SPE's Pre-Emption Right.





11.b(v)(C)(11)  Marvel shall not at any time license (or cause the LP to license) any Picture-Related Item or Series-Related Item (including, without limitation, toys, trading cards or stickers which are exploited directly by Marvel as part of the Marvel Rights) jointly (or as part of a single transaction) with any rights based upon any other intellectual property (e.g., other Marvel characters) or with any Classic Item.  For the avoidance of doubt, a license of the right to use the "Marvel" mark (or any other mark with the word "Marvel" in it) in connection with any Picture-Related Item or Series-Related Item shall not be a breach of this provision.  





11.b(v)(C)(12)  Until the expiration of the Picture Production Term (or, if later, the expiration of SPE’s last Exclusive Co-Promotion Window), Marvel shall not enter into (or cause the LP to enter into) any merchandising arrangement or other license agreement in connection with any goods in Category A-3 (as defined in Section 11A.e(iv)) or any goods which may hereafter become included in Category A-3 pursuant to Section 11A.e(iv)(F) unless (x) the license term thereof does not overlap with any portion of any Exclusive Co-Promotion Window or (y) the applicable license agreement provides for black-out periods co-terminous with each of SPE's Exclusive Co-Promotion Windows.  During the applicable black-out periods no product may be shipped or otherwise distributed, marketed, advertised or promoted by the LP’s licensee.  In addition, until the expiration of the Picture Production Term (or, if later, the expiration of SPE’s last Exclusive Co-Promotion Window), Marvel shall not enter into (or cause the LP to enter into) any merchandising arrangement or other license agreement in connection with any beverage except for “Excluded Beverages.”  “Excluded Beverages” means non-carbonated beverages packaged in containers which are (x) single-serving, (y) Non-Branded, and (z) are in a shape or contain prominent artwork addressed primarily to children under the age of 10.  "Non-Branded" means a container in which the name of the manufacturer and/or distributor is displayed, if at all, only in a non-prominent manner. 




11.b(v)(D)  Dealings with Third Parties.  All contracts with respect to the exercise or licensing of merchandising rights or related rights with respect to Picture-Related Items and Series-Related Items (other than with respect to the Marvel Rights) shall be entered into by (and in the name of) the LP and all third party royalties, license fees and other payments in respect of the licensing of merchandising and related rights with respect to Picture-Related Items and Series-Related Items shall be paid into a bank-controlled lockbox to be established for the account of (and in the name of) the LP.  In all promotion, publicity and other communications with third parties by SPCP, Marvel and/or the LP, Marvel and SPCP shall each be portrayed as being jointly responsible for, and an active participant in, the exercise of merchandising and related rights with respect to Picture-Related Items and Series-Related Items.  In this connection, the initial licensing kick-off and all subsequent Spider-Man presentations at industry events shall be joint presentations by Marvel and SPCP at which the personnel designated by each party shall be accorded the opportunity to be on stage and given substantially equal prominence (it being understood that it shall not be a breach of this clause by SPE or Marvel if the other party is given the opportunity to attend such presentation and elects not to do so).  Marvel and SPCP shall each give the other notice of all Spider-Man presentations and meetings with retailers relating to Picture-Related Items and/or Series-Related Items promptly after such presentations are scheduled and shall provide the other party with an opportunity to attend the applicable presentation at the other party's own expense.




11.b(v)(E)  Custom Publishing.  If the LP requires promotional materials in comic book format and if Marvel at such time is still directly conducting a comic book business, the LP shall offer to engage Marvel to produce and (if the LP requires printed paper copies) print any such materials, and, if Marvel accepts such engagement, Marvel shall perform such services at rates not exceeding Marvel’s standard rates for comparable custom publishing.




11.b(v)(F)  Wireless Rights.  





11.b(v)(F)(1)  Reference is made to the agreement ("Existing Wireless Agreement") dated as of November 1, 2003 between the LP and SPD Wireless Services, Inc. ("SPD").  The rights granted under the Existing Wireless Agreement are hereinafter referred to as the "Wireless Rights".  SPD shall have the option to acquire from the LP the Wireless Rights with respect to each Picture produced subsequent to Spider-Man 2 on the following terms and conditions::






11.b(v)(F)(1)(a)  The foregoing option with respect to each Picture shall be exercisable by SPD by giving written notice to Marvel at any time on or before the date ("Outside Exercise Date") which is 15 months prior to the then-anticipated release date for the applicable Picture.  If SPE fails to give such written notice to Marvel on or before the applicable Outside Exercise Date, SPD's option shall immediately expire.






11.b(v)(F)(1)(b)   If SPD exercises its option with respect to any Picture, produced subsequent to Spider-Man 2, SPD shall automatically acquire with respect to that Picture all of the Wireless Rights provided for in the Existing Wireless Agreement on all of the same terms and conditions provided for in the Existing Wireless Agreement, subject to the following:







11.b(v)(F)(1)(b)(x)  The guarantee payable by SPD shall be an amount equal to 50% of the royalties earned by the LP in respect of SPD's exploitation of the Wireless Rights for the immediately preceding Picture (disregarding, for purposes of making this computation, any recoupment of any advance or guarantee).







11.b(v)(F)(1)(y)  Marvel, on behalf of the LP, shall have the right, exercisable by written notice to SPCP at least 30 days prior to the applicable Outside Exercise Date, to exclude any Unexploited Territory (defined below) from the package of Wireless Rights which SPD has the option to acquire for the next Picture.  "Unexploited Territory" means any country in which, during the license term of the license of Wireless Rights to SPD for the immediately preceding Picture, SPD failed to exploit or license any material portion of the Wireless Rights which were technologically and commercially viable and capable of being exploited.  If Marvel gives a notice under this paragraph and SPD disagrees with Marvel's contention that any applicable country should be deemed an Unexploited Territory, the dispute will be determined by arbitration under Section 24.b.




     11.b(v)(F)(2)   SPD shall have a right of first negotiation and first refusal, in accordance with the procedures set forth in Section 35 below, with respect to the acquisition of Wireless Rights with respect to each Series.



11.b(vi)  Expiration of SPE Functions and Tie-Breaker Rights.  SPCP's right and obligations with respect to the SPE Functions (including its tie-breaker with respect to the SPE Functions) shall expire, and all rights and obligations with respect to such functions (and the tie-breaker rights with respect thereto) shall automatically vest in Marvel, as follows:  (1) with respect to Picture-Related Items, on the date which is 3 years after the expiration of the Production Term for Pictures (i.e., excluding any extensions to the Production Term under Section 6.f hereof), and (2) with respect to Series-Related Items, on the earlier of the date which is 3 years after the expiration of the Production Term for television series (i.e., including any extensions to the Production Term under Section 6.f hereof) or the date which is 12 months prior to the then-scheduled initial theatrical release date of the first motion picture based on the Property to be produced by a party other than SPE.  Following the expiration of the SPE Functions and tie-breaker rights with respect thereto, Marvel may exercise all approvals and controls with respect thereto in its sole discretion and shall have no fiduciary duty to SPE, the SPE GP or the LP in connection therewith.  



11.b(vii) Controls and Approvals For Classic Items.  All merchandising and related rights with respect to Classic Items shall be exercised and controlled at all times directly by Marvel. Marvel shall provide all personnel, services, facilities and overhead and pay all third party costs incurred in connection with exploitation of merchandising and related rights with respect to Classic Items.  Third Party Costs paid by Marvel shall not be recoupable (or otherwise applied against or in reduction of any share of merchandising revenues payable hereunder) except for the recoupable Off-the-Top Deductions provided for in Section 11.i(iv) below.  Marvel shall consult fully with SPE and SPCP in good faith on an on-going basis to establish an integrated program for merchandising and marketing in the exploitation of the Property and any applicable Productions; however Marvel’s determinations in its sole discretion with respect to merchandising and related rights with respect to Classic Items shall be final.  Notwithstanding the foregoing: 




11.b(vii)(A).  Interactive Game Rights.  During the Production Term Marvel shall not enter into any new license, or extend the term of any existing license, of Classic Interactive Game Rights unless the new or extended license agreement provides for a “Black-out Period” of not less than 6 months around (e.g., 3 months before and 3 months after) the initial theatrical release of each Picture thereafter released by SPE (the exact timing of such black-out period to be agreed upon by Marvel and SPE at the time the applicable license is entered into or extended and at least 9 months prior to the commencement of the applicable Black-out Period).   During the applicable Black-out Period no product may be shipped or otherwise distributed, marketed, advertised or promoted by Marvel’s licensee of Classic Interactive Game Rights.  "Interactive Game Rights" means the right to develop, produce, manufacture, publish, sell or otherwise exploit video game or computer game software and /or any device which incorporates video game or computer game software for which the primary intended use is game play by or between one or more consumers.  Notwithstanding the foregoing, the following are specifically excluded from “Interactive Game Rights”: (1) coin operated or similar pay-to-play location-based arcade-type games, (2) slot machines and similar gambling devices, and (3) products designed and marketed for the educational market (e.g., Leapfrog), (4) massively multiplayer games and other internet and online games (other than “twitch” or “action” games) which contain a substantial number of characters not from the Property and which do not prominently feature any characters from the Property, (5) promotional video games on Marvel’s web-site and/or the web-sites of Marvel’s promotional partners, (6) board games, (7) cameo appearances of Classic characters from the Property, if such characters do not appear as central characters, are not playable by the consumer, and do not appear on the outside packaging or on any advertising or promotional materials, and (8) toys not intended to be sold in the video game section of retailers, but excluding all hand-held electronic game devices (i.e., for the avoidance of doubt, hand held electronic game devices are included within the definition of "Interactive Game Rights").



11.b(vii)(B) Category A-1 and A-2 Licenses.  Until the expiration of the Picture Production Term (or, if later, the expiration of SPE’s last Exclusive Co-Promotion Window), Marvel shall not sell or license any Classic Item in connection with any goods in Category A-1 or Category A-2 (as defined in Section 11A.e(iv)).  For the avoidance of doubt, the foregoing limitation does not prohibit Marvel's licensees of Classic Items which are not in Category A-1 from selling such Classic Items through convenience stores and other retail establishments listed in Section 11A.e(iv)(A).  For example, Marvel may license a candy company to manufacture a "Spidey Candy Bar" and such item may be sold in 7-Eleven stores, but Marvel may not license to 7-Eleven the right to make "Spidey Slurpees."  



11.b(vii)(C)  Class B Categories. Until the expiration of the Picture Production Term (or, if later, the expiration of SPE’s last Exclusive Co-Promotion Window), SPE shall have a Pre-Emption Right with respect to prospective licenses by Marvel of Classic merchandising rights with respect to Class B categories (as defined in Section 11A.e(iv)), other than shoes and sportswear, in accordance with the procedure set forth in Section 11A.e(vii)(A).  Marvel shall not enter into a merchandising arrangement with respect to a Class B category (other than shoes and sportswear) unless SPE fails to exercise its preemption right within 60 days after receipt of the applicable notice from Marvel.  




11.b(vii)(D) No Use of Picture or Series Materials.  Marvel shall not at any time use (or authorize its licensees to use) any Series-Related or Picture-Related materials in connection with any Classic item.  Marvel shall not at any time refer (or authorize its licensees to refer) to any Production produced hereunder in any advertising or promotional material to the trade or to consumers regarding any Classic Item or utilize trade dress for any Classic Item which infringes the trade dress for any Production, Picture-Related Item or Series-Related Item.  The legal standard for determining such infringement of trade dress by Marvel shall be the same as the standard applicable in determining infringement of trade dress by any other party, except that pre-existing materials which are drawn directly from the Property shall be disregarded in determining whether such infringement has occurred.




11.b(vii(E)  Conflicts with Co-Promotions.  Marvel shall not at any time enter into any merchandising license agreement which includes exclusivity provisions or other terms which restrict SPE’s right to conduct Co-Promotions involving any category(ies) of Tie-In Item(s) (or the distribution of any category of premiums in connection therewith), provided that with respect to Class C categories the foregoing limitation shall apply only during Exclusive Co-Promotion Windows. 




11.b(vii)(F) Category A-3 Licenses. Until the expiration of the Picture Production Term (or, if later, the expiration of SPE’s last Exclusive Co-Promotion Window), Marvel shall not sell or license any Classic Item in connection with any goods in Category A-3 (as defined in Section 11A.e(iv)(C)) unless (x) the license term thereof does not overlap with any portion of any Exclusive Co-Promotion Window or (y) the applicable license agreement provides for black-out periods co-extensive with each of SPE's Exclusive Co-Promotion Windows.   During the applicable black-out periods no product may be shipped or otherwise distributed, marketed, advertised or promoted by Marvel’s licensee.  In addition, until the expiration of the Picture Production Term (or, if later, the expiration of SPE’s last Exclusive Co-Promotion Window), Marvel shall not enter into (or cause the LP to enter into) any merchandising arrangement or other license agreement in connection with any beverage except for Excluded Beverages.  For the avoidance of doubt, Marvel shall have the right at all times to enter into (or cause the LP to enter into) merchandising licenses with respect to Excluded Beverages. 




11.b(vii)(G)       “Frozen” Packaged Goods Categories.  Until the expiration of the Picture Production Term (or, if later, the expiration of SPE’s last Exclusive Co-Promotion Window), Marvel shall not sell or license any Classic Item in connection with any goods in any category of packaged goods which is “frozen” under the provisions of Section 11A.e(iv)(F). 




11.b(vii)(H)  Consultation Regarding Classic Product Development.   Marvel will give SPE an opportunity at least two times a year to review and comment upon a representative sampling of Classic merchandise with a view to establishing a coordinated program for merchandising of Picture-Related, Series-Related and Classic items so as to maximize total merchandising revenues from the Property.  Without limiting the foregoing, Marvel will meet and confer with SPCP executives at Marvel's principal offices (currently in New York) during normal business hours on a periodic basis (not more than every other month) as requested by SPCP so that SPCP's executives can review and comment on submissions from Classic licensees.  In addition, Marvel will invite  SPCP executives to attend all Classic toy line presentations which are made to Marvel senior executives.


11.c.  SPE Characters.  



11.c(i)  Ownership and Exploitation.  Subject to Section 11.c(v) with respect to SPE Enhancements, SPE will own the copyright and all other rights in and to all characters and other items or properties of any description created by SPE hereunder, or which otherwise first appear in a Production or derivative work produced or created by SPE hereunder (collectively “SPE Characters”).  If any SPE Character(s) incorporate elements from the Property such that the exploitation of such SPE Character(s) without Marvel’s consent would constitute copyright or trademark infringement, such SPE Character(s) shall constitute derivative works, and exploitation by SPE of rights therein (other than in connection with Productions or SPE Co-Promotions or in connection with the exercise of merchandising rights as contemplated in this Section 11) shall be subject to Marvel’s rights with respect to the Property.  Subject to the license of merchandising rights to the LP as provided in Section 11.c(ii), any SPE Characters which do not incorporate protectible elements from the Property (so that the exploitation of such SPE Characters without Marvel’s consent would not constitute copyright or trademark infringement) may be freely exploited by SPE without any obligation to Marvel (except as otherwise expressly set forth in this Agreement).



11.c(ii)  License of Merchandising Rights to LP.  All merchandising rights in and to all SPE Characters are hereby licensed to the LP until the expiration of SPE’s tie-breaker rights under Section 11.a(iv)(E), subject to any and all applicable Third Party Rights.  Following the expiration of SPE’s tie-breaker rights under Section 11.a(iv)(E), all rights in SPE Characters shall revert to SPE.  



11.c(iii)  License of Comic Book Rights to Marvel.  The LP and SPE hereby license to Marvel the right to utilize SPE Characters in Spider-Man comic books, subject to any and all applicable Third Party Rights, and subject to payment of a fair market value royalty or license fee if the applicable SPE Character is featured in any comic book (with no payment being required for a non-featured use).  If SPE and Marvel are unable to agree on a fair market value license fee for any use of any SPE Character(s) within 30 days after the commencement of negotiations thereon, the applicable fair market value royalty or license fee shall be determined by arbitration under the procedures set forth in Section 24.b below.  An SPE Character shall only be deemed to be “featured” in a comic book if such character is the primary hero or villain in such comic book or if such character (or its name) appears on the cover or in the title of any individual story in such comic book. 



11.c(iv)  SPE Enhancements.  SPE hereby grants to Marvel all enhancements created by SPE to pre-existing Marvel characters (including their appearance, costumes, etc.) and all new characters created by SPE which are first or second degree blood relations (i.e., parents, siblings, grandparents, children, grandchildren, uncles, aunts) of the character Peter Parker (collectively, “SPE Enhancements”).  Marvel’s right to utilize SPE Enhancements shall be subject to payment to SPE of a fair market value royalty or license fee for each such use (provided that with respect to comic books no payment shall be required for a non-featured use, as provided in Section 11.c(i) above).  If SPE and Marvel are unable to agree on a fair market value license fee for any use of any SPE Enhancement(s) within 30 days after the commencement of negotiations thereon, the applicable fair market value royalty or license fee shall be determined by arbitration under the procedures set forth in Section 24.b below.


11.d.  SPE Materials.  No Picture-Related Element or Series-Related Element shall be utilized by Marvel or its affiliates or made available by Marvel to any party, including any licensee of Marvel under any license heretofore or hereafter entered into by Marvel, except for (i) licenses by the LP pursuant to Section 11.a hereof, (ii) exploitation of the Marvel Rights by Marvel under (and subject to the provisions of) Section 11.a(ii)(B), or (iii) SPE Enhancements under Section 11.c(iv), or (iv) pursuant to Marvel’s exercise of its rights under Section 33 hereof.


11.e.  LP Shares – Inception Through March 31, 2004.   The following provisions shall apply from February 22, 1999 through March 31, 2004 (after which the provisions of Section 11.h shall apply): 





11.e(i)  Marvel LP Share.  Marvel will be entitled to an amount (“Marvel LP Share”) equal to (A) the total of (1) 50% of LP Net Receipts (if LP Net Receipts is a positive amount), plus (2) the Marvel LP Distribution Fees, plus (3) the Marvel Third Party LP Costs, if any less (B) the Unrecouped SPE Merchandising Participation.  



11.(e)(ii)  SPE LP Share.  SPE will be entitled to an amount (“SPE LP Share”) equal to the total of (A) 50% of LP Net Receipts plus (B) the SPE LP Distribution Fees, plus (C) the SPE Third Party LP Costs, if any, plus (D) the aggregate of all third party royalties and other contingent compensation (not in excess of the applicable amounts set forth in Section 11.e(vi), below) payable by SPE in connection with the exercise of merchandising and related rights with respect to Picture-Related Items and/or Series-Related Items (“SPE Third Party Royalties”), plus (E) the amount of the Unrecouped SPE Merchandising Participation which is deducted from Marvel’s LP Share under Section 11.e(i)(B).



11.e(iii) LP Gross Receipts.  “LP Gross Receipts” means all non-refundable sums actually received by the LP (i.e., net of the fees and expenses of third party licensing agents) from third parties in respect of the licensing of merchandising and/or related rights with respect to Picture-Related Items and/or Series-Related Items plus all Net Co-Promotion License Fees received by the LP from SPE under Section 11.b.  Amounts received by or credited to SPE or SPCP in respect of the SPE Merchandising Participation shall be SPE’s sole property and shall not be included in LP Gross Receipts.



11.e(iv) LP Net Receipts.  “LP Net Receipts” means an amount equal to LP Gross Receipts less the aggregate of the following to be deducted on a continuing and cumulative basis:  (A) the applicable LP Distribution Fees under Section 11.e(v), if any, (B) all Marvel Third Party LP Costs and SPE Third Party LP Costs, and (C) the aggregate of all SPE Third Party Royalties (not in excess of the applicable amounts set forth in Section 11.e(vi), below).


11.e(v)  Distribution Fees.  In determining LP Net Receipts, there shall be no Distribution Fees deductible in connection with LP Gross Receipts derived from Picture-Related Items or from Picture-Related licenses to SPE, Marvel or their affiliates.  With respect to LP Gross Receipts derived from licenses to affiliated or unaffiliated third parties in respect of Series-Related Items, the Distribution Fee shall be an amount equal to 30% of such LP Gross Receipts, subject to reduction so that the Distribution plus the fees of any applicable sub-agent(s) Fee on any particular transaction shall in no event exceed an amount equal to 50% of the sub-agent(s)’ gross receipts.  Distribution Fees with respect to LP Gross Receipts from licenses to affiliated or unaffiliated parties of rights in SPE Categories on Series-Related Items shall constitute “SPE LP Distribution Fees.”  Distribution Fees with respect to LP Gross Receipts derived from licenses to affiliated or unaffiliated parties in respect to rights in Marvel Categories shall constitute “Marvel LP Distribution Fees.”



11.e(vi) Cap on SPE Third Party Royalties -- Pictures.  Solely for purposes of computing LP Net Receipts and the SPE LP Share, SPE Third Party Royalties in respect of Pictures shall be subject to the following (unless Marvel agrees in writing that a greater amount may be included in SPE Third Party Royalties):  




11.e(vi)(A) If an actor portraying Spider-Man or one of no more than 2 principal villains in a Picture has received contingent compensation measured by Gross Proceeds (or the equivalent, e.g., adjusted gross receipts) from the first dollar in connection with any prior theatrical motion picture (a “Qualifying Actor”), the amount of the contingent compensation payable to such Qualifying Actor in respect of any Picture-Related merchandising use of the character portrayed by such actor (or of the name, voice and/or likeness of such Qualifying Actor) which is includible in SPE Third Party Royalties shall not exceed the percentage merchandising royalty received by such actor in connection with his then-most recent Major Studio motion picture.  If a Qualifying Actor’s then-most recent agreement contained material restrictions on the merchandising of such Qualifying Actor’s character (or name, voice and/or likeness) without such Qualifying Actor’s consent and SPE obtains the right to utilize such Qualifying Actor’s character (or name, voice and/or likeness) in substantially all categories of merchandise (other than commonly excluded categories such as alcohol, firearms, tobacco, personal hygiene products, etc.), then with respect to a total of no more than two Qualifying Actors in any one Picture the amount of the percentage merchandising royalty payable to such Qualifying Actor which is includible in SPE Third Party Royalties shall be increased to a cap of 20% of Net Merchandising Receipts for items in which the character portrayed by such Qualifying Actor appears (reducible by royalties payable to other artists appearing in such item to a floor of 12.5% of Net Merchandising Receipts) and 7.5% of Net Merchandising Receipts (non-reducible) for items in which the character portrayed by such Qualifying Actor does not appear (with “Net Merchandising Receipts” being all gross sums received by the LP in respect of the applicable items, less a 35% fee).  The amount includible in SPE Third Party Royalties may be determined under this Section 11.e(vi)(A) for no more than a total of 3 Qualifying Actors in any one Picture.




11.e(vi)(B)  If the director of the Picture is Steven Spielberg (“Spielberg”) or Robert Zemeckis, the contingent compensation in respect of Picture-Related merchandising revenues payable to such individual or his designee which is includible in SPE Third Party Royalties shall not exceed the contingent compensation in respect of Picture-Related merchandising revenues payable to Spielberg or his designee under SPE’s then-most recent agreement for Spielberg’s directing services on another motion picture.  If the director of the Picture is James Cameron or George Lucas, the contingent compensation in respect of Picture-Related merchandising revenues payable to such individual or his designee which is includible in SPE Third Party Royalties shall not exceed 110% of the contingent compensation in respect of Picture-Related merchandising revenues payable to Spielberg or his designee under Spielberg’s most recent agreement with SPE on another motion picture.  




 11.e(vi)(C) With respect to any item of Picture-Related merchandise utilizing or incorporating the name, voice and/or likeness of any actor, the aggregate contingent compensation which is includible in SPE Third Party Royalties shall be increased (over the amount which would otherwise apply under this Section 11.e(vi)) by the lesser of the actual contractual royalty payable to such actor or an amount equal to 5% of the gross amount received by the LP in respect of such item of merchandise; and 




11.e(vi)(D) Excluding the amounts permitted to be included in SPE Third Party Royalties under Sections 11.e(vi)(A), (B) and/or (C) above, the aggregate merchandising royalty to all talent and other participants engaged by SPE in connection with the applicable Picture in respect of any item of Picture-Related merchandise which is includible in SPE Third Party Royalties shall not exceed 15% of the gross amount received by the LP in respect of such item of merchandise (or 1.5% of Marvel’s Net Sales from the applicable item (escalating to 1.8% of Net Sales for letter of credit sales FOB Asia), if the item is sold pursuant to the direct exploitation by Marvel or its affiliates (e.g., by Toy Biz as toy rights licensee) of any Marvel Rights with respect to Picture-Related Items.  Merchandising royalties which SPE agrees to pay parties other than those referred to in Sections 11.e(vi)(A), (B) and/or (C) above shall be reasonably consistent with the prior deals of the applicable parties (subject to reasonable raises within general industry parameters) or required under applicable guild agreements. 




11.e(vi)(E) If the director of the Picture is Steven Spielberg, James Cameron, George Lucas or Robert Zemeckis, the aggregate merchandising royalty to all talent and other participants engaged by SPE in connection with the applicable Picture in respect of Picture-Related merchandise on an overall basis, excluding the contingent compensation in respect of Picture-Related merchandising revenues payable to the director or his designee) for his directing and/or producing services, shall not exceed the total of 33.33% of the gross amount received by the LP in respect of all Picture-Related merchandise plus 3.33% of Marvel’s Net Sales (escalating to 4% of Net Sales for letter of credit sales FOB Asia) from the direct exploitation by Marvel or its affiliates (e.g., by Toy Biz as toy rights licensee) of any Marvel Rights with respect to Picture-Related Items.



11.e(vi)(F) If the director of the Picture is not Steven Spielberg, James Cameron, George Lucas or Robert Zemeckis, the aggregate merchandising royalty to all talent and other participants engaged by SPE in connection with the applicable Picture in respect of Picture-Related merchandise on an overall basis shall not exceed the total of 50% of the gross amount received by the LP in respect of all Picture-Related merchandise plus 5% of Marvel’s Net Sales (escalating to 6% of Net Sales for letter of credit sales FOB Asia) from the direct exploitation by Marvel or its affiliates (e.g., by Toy Biz as toy rights licensee) of any Marvel Rights with respect to Picture-Related Items.

Nothing contained herein shall limit the amounts which SPE may agree to pay to creative talent in connection with any Picture (it being understood that SPE shall bear any third party merchandising royalties in excess of the amounts permitted to be included in SPE Third Party Royalties under this Section 11.e(vi)). 



11.e(vii) Cap on SPE Third Party Royalties – Television Series.  Solely for purposes of computing LP Net Receipts and the SPE LP Share, SPE Third Party Royalties in respect of television series shall be subject to the following (unless Marvel agrees in writing that a greater amount may be included in SPE Third Party Royalties):  




11.e(vii)(A)  With respect to persons and entities that are entitled to the opportunity to perform services in connection with a television series by virtue of their agreement relating to a Picture, and actually perform services in connection with such television series, and with respect to persons and entities that are entitled to receive a merchandising royalty in connection with a television series by virtue of their agreement relating to a Picture, the merchandising royalty includible in SPE Third Party Royalties in respect of the applicable television series shall not exceed the amount of the merchandising royalty includible in SPE Third Party Royalties for such person or entity in respect of the applicable Picture; and




11.e(vii)(B) Excluding the amounts permitted to be included in SPE Third Party Royalties under Sections 11.e(vii)(A), above, the aggregate merchandising royalty to all talent and other participants engaged by SPE in connection with the applicable television series in respect of any item of Series-Related merchandise which is includible in SPE Third Party Royalties shall not exceed 15% of the gross amount received by the LP in respect of such item of merchandise (or 1.5% of Marvel’s Net Sales from the applicable item (escalating to 1.8% of Net Sales for letter of credit sales FOB Asia), if the item is sold pursuant to the direct exploitation by Marvel or its affiliates (e.g., by Toy Biz as toy rights licensee) of any Marvel Rights with respect to Series-Related Items.

Nothing contained herein shall limit the amounts which SPE may agree to pay to creative talent in connection with any television series (it being understood that SPE shall bear any third party merchandising royalties in excess of the amounts permitted to be included in SPE Third Party Royalties under this Section 11.e(vii)). 



11.e(viii)  Payments.   As the party supplying the accounting and collection functions for the LP, SPCP shall be responsible for accounting and payment of the Marvel LP Share and the SPE LP Share out of the LP’s cash from the LP’s lockbox and/or bank accounts.  Except for the deduction or exclusion of amounts provided for in this Section 11.e., SPCP shall not reduce the Marvel LP Share by, or offset against the Marvel LP Share, any amounts owed or claimed to be owed by Marvel to SPE.

11.f.  SPE Merchandising Participation – Inception Through March 3, 2004.   The following provisions shall apply from February 22, 1999 through March 3, 2004 (after which the provisions of Section 11.i shall apply):  .  



11.f.(i) Definition of SPE Merchandising Participation. SPE will be entitled to an amount (“SPE Merchandising Participation”) equal to the total of (A) 5% of Marvel’s (or its affiliates’) Net Sales (escalating to 6% of Net Sales for letter of credit sales FOB Asia) from the direct exploitation by Marvel or its affiliates (e.g., by Toy Biz as toy rights licensee) of any Marvel Rights with respect to Picture-Related Items at any time, plus (B) 3.5% of Marvel’s (or its affiliates’) Net Sales (escalating to 4.2% of Net Sales for letter of credit sales FOB Asia) from direct exploitation by Marvel or its affiliates of any Marvel Rights with respect to Series-Related Items at any time, plus (C) the SPE Share of Classic Merchandising, but only with respect to amounts received during or attributable to the Sharing Period, plus (D) if the computation of LP Net Receipts yields a negative balance, a sum equal to 50% of the deficit (i.e., 50% of the amount by which the total of the amounts deductible under Sections 11.e(ii)(A), (B) and (C) exceeds LP Gross Receipts), provided that the total amount determined under subsection 11.f(i)(D) shall not exceed the total of the amounts determined under subsections 11.f(i)(A) and (B).  If for any reason or at any time, the LP ceases to exist or the contribution to the LP of merchandising and related rights with respect to Picture-Related Items and Series-Related Items fails or is terminated, then the SPE Merchandising Participation for all subsequent accounting periods shall be increased by an amount equivalent to the SPE LP Share (computed as if LP Gross Receipts were an amount equal to all non-refundable sums actually received by Marvel from third parties in respect of the licensing of merchandising and related rights with respect to Picture-Related Items and/or Series-Related Items). The SPE Merchandising Participation shall be SPE’s sole property and shall not be includible in the Gross Receipts of any Production or in LP Merchandising Gross Receipts.



11.f.(ii) Marvel’s Net Sales.  “Marvel’s Net Sales” means all sums (including non-refundable advances) received by Marvel or its affiliates from, as applicable, the exploitation of Marvel Rights with respect to Picture-Related Items or Series-Related Items, or the direct exploitation of any merchandising rights with respect to Classic Items, net of trade and quantity discounts actually taken (provided, however, that such trade and quantity discounts shall not exceed ten percent (10%) of gross sales), returns for damaged goods actually credited (and supported by credit memoranda actually issued to the customers), and sales taxes (if included in gross sales, collected from customers and remitted to the proper government authority).  It is understood that credit against sales will be allowed only for actual returns of damaged goods, and that no credit against sales will be allowed on the basis of an accrual or reserve system.  No other deductions shall be taken from Net Sales including, without limitation, deductions for cash or other discounts or uncollectible accounts.  No costs incurred in connection with manufacture, sale, distribution, or promotion shall be deducted from Net Sales.  Marvel shall pay, and hold SPE forever harmless from, all taxes, customs, duties, levies, impost or any other charges now or hereafter imposed or based upon the manufacture, delivery, license, sale, possession or use hereunder to or by Marvel of any article (including, but not limited to sales, use, inventory, income and value added taxes on sales), which charges shall not be deducted from Net Sales or from any amounts due SPE hereunder.  In addition, Net Sales shall be computed based on Marvel's usual sales price (rather than the amount received or invoiced) where goods are sold by Marvel to an affiliate.


11.f.(iii) SPE Share of Classic Merchandising.  “SPE Share of Classic Merchandising” means the SPE Share multiplied by an amount equal to (A) Marvel’s Classic Merchandising Net Receipts on a cumulative year-to-date basis for then-current calendar year, less (B) the applicable Pro-rated Baseline Amount; provided that if, over the entire Sharing Period, the SPE Share of Classic Merchandising actually accruing to SPE pursuant to the quarterly year-to-date accounting provision of this Section 11.f exceeds the amount to which SPE would have been entitled if the Sharing Period were treated as a single accounting period, SPE shall apply the difference against the Unrecouped SPE Merchandising Participation (and if there is any remaining balance, SPE shall promptly pay that balance to Marvel).  For purposes of the preceding proviso, the amount to which SPE would have been entitled if the Sharing Period were treated as a single accounting period means the SPE Share multiplied by an amount equal to (x) Marvel’s Classic Merchandising Net Receipts for the entire Sharing Period less (y) the Baseline Amount.



11.f.(iv) Marvel’s Classic Merchandising Net Receipts.  “Marvel’s Classic Merchandising Net Receipts” means Marvel’s Classic Merchandising Gross Receipts for the applicable year-to-date period, less the total of: (A) a fee equal to 35% of Marvel’s Classic Merchandising Gross Receipts, (B) all actual, out of pocket costs and expenses incurred by Marvel for the applicable year-to-date period in connection with the generation of Marvel’s Classic Merchandising Gross Receipts, and (C) all third party royalties and other participations payable by Marvel for the applicable year-to-date period in connection with Marvel’s Classic Merchandising Gross Receipts.  



11.f.(v) Marvel’s Classic Merchandising Gross Receipts.  “Marvel’s Classic Merchandising Gross Receipts” means all sums actually received by Marvel (i.e., net of the fees and expenses of third party licensing agents), including without limitation all royalties, license fees, non-refundable advances and guarantees (irrespective of whether under new or pre-existing agreements) in respect of the licensing of merchandising and related rights with respect to the Classic Items, from all sources worldwide other than revenues from live stage rights and the rights described in Section 5.d.  In determining Marvel’s Classic Merchandising Gross Receipts, Marvel shall be deemed to have received a royalty in the amount of 10% of Marvel’s (or its affiliates’) Net Sales (escalating to 12% of Net Sales for letter of credit sales FOB Asia) from the direct exploitation by Marvel or its affiliates (e.g., by Toy Biz as toy rights licensee) of any rights (other than live stage rights and the rights described in Section 5.d) with respect to Classic Items.



11.f.(vi) SPE Share.  The “SPE Share” means 50%, provided that if SPE’s rights to Kids Series are terminated under Section 14.b and a Kids Series (“Third Party Kids Series”) is produced by a party other than SPE prior to the expiration of the Production Term, then commencing 6 months before the initial broadcast of the Third Party Kids Series, the SPE Share shall be reduced to 25% for the balance of the Sharing Period, except that the SPE Share shall again be increased to 50% during the 24 month period commencing 6 months prior to the initial release of each Picture thereafter produced by SPE.



11.f.(vii) Sharing Period.  The “Sharing Period” means the period commencing 6 months prior to the initial release of the first Picture and continuing until the later of the expiration of the Production Term or 18 months after the initial release of the last Picture produced by SPE hereunder.



11.f.(viii) Baseline Amount; Pro-rated Baseline Amount.  The “Baseline Amount” means Marvel’s average annual Classic Merchandising Net Receipts, from all sources worldwide (other than revenues from the exercise of the rights described in Section 5.d), over the 2-year period ending 6 months prior to the beginning of the Sharing Period, as adjusted for increases or decreases in the Consumer Price Index between the calendar year in which the Sharing Period commences and the calendar year of the applicable accounting to SPE.  “Pro-rated Baseline Amount” means the Baseline Amount pro-rated on a “year to date” basis (i.e., for the first quarterly accounting period of each calendar year during the Sharing Period, the Pro-rated Baseline Amount shall be 25% of the applicable Baseline Amount; for the second quarterly accounting period of each calendar year, the Pro-rated Baseline Amount shall be 50% of the applicable Baseline Amount; for the third quarterly accounting period of each calendar year, the Pro-rated Baseline Amount shall be 75% of the applicable Baseline Amount; and for the fourth quarterly accounting period of each calendar year, the Pro-rated Baseline Amount shall be 100% of the applicable Baseline Amount).



11.f.(ix) Unrecouped SPE Merchandising Participation.  The “Unrecouped SPE Merchandising Participation” means an amount equal to (A) the cumulative amount of the SPE Merchandising Participation from inception through the end of the applicable accounting period as shown on the accounting statement for the applicable accounting period rendered by Marvel to SPCP under Section 11.g(ii), less (B) the total of (1) the cumulative amount paid by Marvel to SPCP in respect of the SPE Merchandising Participation pursuant to Section 11.g(ii) below from inception through the end of the immediately preceding accounting period, plus (2) the cumulative amount recouped by SPE in respect of the SPE Merchandising Participation out of any and all amounts otherwise payable by SPE to Marvel hereunder from inception through the end of the immediately preceding accounting period.  The Unrecouped SPE Merchandising Participation for the applicable accounting period is to be recouped and applied in the following order:  (v) first, against the Contingent Compensation otherwise payable by SPE to Marvel for the applicable accounting period under Section 8 above, and (w) next, against the Contingent Compensation otherwise payable by SPE to Marvel for the applicable accounting period under Section 10, above, and (x) next, against any Production Advances, Rights Extension Payments, television series license fees or producer fees, or other fixed compensation of any nature concurrently or subsequently payable to Marvel in connection with any Production, and (y) next, against any sums to which Marvel may be entitled under Section 39 hereof, and (z) last, against the Marvel LP Share otherwise payable by the LP to Marvel for the applicable accounting period under Section 11.e, above.  Any remaining balance (“Remaining Balance”) not currently capable of being recouped under subparagraphs (v) - (z), immediately above, shall be subject to Section 11.g(iv) hereof.  Notwithstanding any contrary provision of this Agreement, solely for purposes of determining the amount of the Unrecouped Merchandising Participation which is recoupable by SPE out of Rights Extension Payments under Section 6.b, Production Advances under Section 7.c hereof and/or television series license fees under Section 9.a or 9.b hereof, the SPE Merchandising Participation shall be determined and computed based solely on (and limited solely to) amounts shown as due in statements rendered by Marvel (or its majority-owned affiliates), unless SPE has obtained a final legal determination (e.g., a final judgment or arbitration award) or Marvel agrees in writing that a greater amount is due, in which event the greater amount agreed to by Marvel or determined by such final adjudication will apply.


11.g.  Accountings/Payment – Inception Through March 2004.   



11.g.(i)  Accounting and Payment by LP. The following provisions shall apply from February 22, 1999 through the accounting statements for the period ending March 31, 2004 (after which the provisions of Section 11.j shall apply):  The LP shall account to Marvel with respect to the Marvel LP Share and shall account to SPE with respect to the SPE LP Share on a quarterly basis, unless the parties agree otherwise.  Receipts and deductions therefrom shall be set forth on both a current basis and on a cumulative basis from inception through the end of the then current accounting period.  Any amounts shown as due on any such accounting statement shall be paid to SPE or Marvel, as applicable, concurrently with the statement. All payments to SPE shall be made to a lockbox as instructed by SPE.  If the LP does not have sufficient cash to pay the full amount of the Marvel LP Share and the SPE LP Share in any accounting period, then the available cash shall be applied to the payment of amounts owed to Marvel and SPE in the following tranches:  (A) first, to Marvel Third Party LP Costs, SPE Third Party LP Costs and SPE Third Party Royalties, (B) next, to Marvel Distribution Fees and SPE Distribution Fees, if any, (C) next, to Marvel’s share and SPE’s share of LP Net Receipts, and (D) last, to the amount referenced in Section 11.e(ii)(E).  If the cash available is sufficient to pay part, but not all, of the amount due in any tranche, then the amount paid to Marvel and the amount paid to SPE, within such tranche, shall each be reduced on a pro-rata basis (i.e., by the same percentage).   The unpaid balance of the Marvel LP Share and the SPE LP Share shall be paid in full as soon as sufficient funds are available to the LP.



11.g.(ii)  Accounting and Payment by Marvel.  The following provisions shall apply from February 22, 1999 through the accounting statements for the period ending March 3, 2004 (after which the provisions of Section 11.j shall apply):  Marvel shall account to SPCP with respect to SPE’s Merchandising Participation under Section 11.f in accordance with the provisions of Paragraph 6 of Exhibit A and SPE shall have the audit rights with respect thereto set forth in Paragraph 7 of Exhibit A.  Receipts and deductions therefrom shall be set forth on both a current basis and on a cumulative basis from inception through the end of the then current accounting period.  Accountings by Marvel to SPE with respect to the SPE Share of Classic Merchandising shall be rendered on a quarterly basis throughout the Sharing Period.  If in any accounting period the Unrecouped SPE Merchandising Participation is greater than the aggregate of all amounts set forth in Sections 11.f(ix)(w)-(z) (i.e., there is a Remaining Balance), Marvel shall pay the Remaining Balance to SPCP within 30 days following Marvel’s receipt of SPCP's invoice therefor.  All payments to SPCP shall be made to a lockbox as instructed by SPCP.


11.h.  LP Shares – Provisions Effective From and After April 1, 2004 .   From and after April 1,  2004, the following provisions shall apply in lieu of the provisions of Sections 11.e: 



11.h(i)  Marvel LP Share.  Marvel will be entitled to an amount (“Marvel LP Share”) equal to 75% of LP Adjusted Gross Receipts.



11.h(ii)  SPE LP Share.  SPE will be entitled to an amount (“SPE LP Share”) equal to the total of (A) 25% of LP Adjusted Gross Receipts plus (B) the aggregate of all third party royalties and other contingent compensation (not in excess of the applicable amounts set forth in Section 11.h(vi), below) payable by SPE in connection with the exercise of merchandising and related rights with respect to Picture-Related Items and/or Series-Related Items (including toys, trading cards and/or stickers exploited directly by Marvel as part of the Marvel Rights) (“SPE Third Party Royalties”).



11.h(iii) LP Gross Receipts.  “LP Gross Receipts” means all non-refundable sums actually received by the LP (i.e., net of the fees and expenses of third party licensing agents, transmission and currency conversion costs and all sales, use and excise taxes deducted prior to receipt of such sums by the LP) from third parties in respect of the licensing of merchandising and/or related rights with respect to Picture-Related Items and/or Series-Related Items.  Amounts received by or credited to SPE or SPCP in respect of the SPE Merchandising Participation shall be SPE’s sole property and shall not be included in LP Gross Receipts.



11.h(iv) LP Adjusted Gross Receipts.  “LP Adjusted Gross Receipts” means an amount equal to LP Gross Receipts less the aggregate of the following ("Off-the-Top Deductions") to be deducted on a continuing and cumulative basis:  (A) fees and expenses of third party licensing agents, transmission and currency conversion costs and all sales, use and excise taxes actually paid by the LP (and not excluded from LP Gross Receipts under Section 11.h(iii) above), and (B) the aggregate of all SPE Third Party Royalties (not in excess of the applicable caps set forth in Section 11.h(vi), below).  


11.h(v)  Distribution Fees.  In determining LP Adjusted Gross Receipts, the Marvel LP Share and the SPE LP Share, there shall be no Distribution Fees of any kind deductible by or payable to either party.



11.h(vi)  Cap on SPE Third Party Royalties.  The provisions of Sections 11.e(vi) and (vii) are incorporated herein by this reference.



11.h(vii)  Payments.   As the party supplying the accounting and collection functions for the LP, Marvel shall be responsible for accounting for the Marvel LP Share and the SPE LP Share. Following the receipt of the statement for each accounting period, Marvel and SPE shall jointly arrange for the full amount of the Marvel LP Share and the full amount of the SPE LP Share for such accounting period to be paid promptly out of the LP’s cash from the LP’s lockbox bank account.  The SPE LP Share and the Marvel LP Share shall not be reduced by (or have offset against them), any amounts owed or claimed to be owed by Marvel to SPE or by SPE to Marvel.



11.h(viii)  Transition From Pre-April 1, 2004 Provisions.  Notwithstanding any contrary provision hereof, the provisions of this Section 11.h apply only to cash receipts received from and after April 1, 2004.  The treatment of all cash receipts received prior to April 1, 2004 (including unearned advances and/or guarantees) shall be governed by the provisions of Section 11.e hereof. 


11.i.  SPE Merchandising Participation – Provisions Effective From and After March 3, 2004. From and after March 3, 2004, the following provisions shall apply in lieu of the provisions of Sections 11.f: 



11.i(i) Definition of SPE Merchandising Participation. SPE will be entitled to an amount (“SPE Merchandising Participation”) equal to the total of (A) 4% of Marvel’s (or its affiliates’) Net Sales (escalating to 5% of Net Sales for letter of credit sales FOB Asia) from the direct exploitation by Marvel or its affiliates (e.g., by Toy Biz as toy rights licensee) of any Marvel Rights with respect to Picture-Related Items or Series-Related Items at any time, plus (B) 25% of Classic Merchandising Adjusted Gross Receipts, but only with respect to amounts received during or attributable to the Sharing Period.  If for any reason or at any time, the LP ceases to exist or the contribution to the LP of merchandising and related rights with respect to Picture-Related Items and Series-Related Items fails or is terminated, then the SPE Merchandising Participation for all subsequent accounting periods shall be increased by an amount equivalent to the SPE LP Share (computed as if LP Gross Receipts were an amount equal to all non-refundable sums actually received by Marvel from third parties in respect of the licensing of merchandising and related rights with respect to Picture-Related Items and/or Series-Related Items).  The SPE Merchandising Participation shall be SPE’s sole property and shall not be includible in the Gross Receipts of any Production or in LP Merchandising Gross Receipts.



11.i(ii) Marvel’s Net Sales.  “Marvel’s Net Sales” means all sums (including non-refundable advances) received by Marvel or its affiliates from, as applicable, the exploitation of Marvel Rights with respect to Picture-Related Items or Series-Related Items, or the direct exploitation of any merchandising rights with respect to Classic Items, net of trade and quantity discounts actually taken (provided, however, that such trade and quantity discounts shall not exceed ten percent (10%) of gross sales), returns for damaged goods actually credited (and supported by credit memoranda actually issued to the customers), and sales taxes (if included in gross sales, collected from customers and remitted to the proper government authority).  It is understood that credit against sales will be allowed only for actual returns of damaged goods, and that no credit against sales will be allowed on the basis of an accrual or reserve system.  No other deductions shall be taken from Net Sales including, without limitation, deductions for cash or other discounts or uncollectible accounts.  No costs incurred in connection with manufacture, sale, distribution, or promotion shall be deducted from Net Sales.  Marvel shall pay, and hold SPE forever harmless from, all taxes, customs, duties, levies, impost or any other charges now or hereafter imposed or based upon the manufacture, delivery, license, sale, possession or use hereunder to or by Marvel of any article (including, but not limited to sales, use, inventory, income and value added taxes on sales), which charges shall not be deducted from Net Sales or from any amounts due SPE hereunder.  In addition, Net Sales shall be computed based on Marvel's usual sales price (rather than the amount received or invoiced) where goods are sold by Marvel to an affiliate.


11.i(iii) Marvel’s Classic Merchandising Gross Receipts.  “Marvel’s Classic Merchandising Gross Receipts” means all sums actually received by Marvel (i.e., net of the fees and expenses of third party licensing agents, transmission and currency conversion costs and sales, use and excise taxes deducted prior to receipt of such sums by Marvel), including without limitation all royalties, license fees, non-refundable advances and guarantees (irrespective of whether under new or pre-existing agreements) in respect of the licensing of merchandising and related rights with respect to the Classic Items, from all sources worldwide other than revenues from live stage rights and the rights described in Section 5.d.  Notwithstanding anything to the contrary in the preceding sentence, Marvel's Classic Merchandising Gross Receipts shall also include all sums received by Marvel in respect of Sponsorships under Section 11A.g.  In determining Marvel’s Classic Merchandising Gross Receipts, Marvel shall be deemed to have received a royalty in the amount of 9% of Marvel’s (or its affiliates’) Net Sales (escalating to 11% of Net Sales for letter of credit sales FOB Asia) from the direct exploitation by Marvel or its affiliates (e.g., by Toy Biz as toy rights licensee) of any rights (other than live stage rights and the rights described in Section 5.d) with respect to Classic Items.  For the avoidance of doubt, if Marvel elects to license toy rights to an unaffiliated third party such as Toy Biz Worldwide (rather than exploiting such rights directly or through an affiliate), all license fees and other sums received by Marvel from such unaffiliated licensee shall be included in Marvel’s Classic Merchandising Gross Receipts.



11.i(iv) Marvel’s Classic Merchandising Adjusted Gross Receipts.  “Marvel’s Classic Merchandising Adjusted Gross Receipts” means Marvel’s Classic Merchandising Gross Receipts, less the total ("Off-the-Top Deductions") of: all fees and expenses of third party licensing agents, transmission and currency conversion costs and sales, use and excise taxes incurred by Marvel in connection with the generation of Marvel’s Classic Merchandising Gross Receipts (and not excluded from Marvel's Classic Gross Receipts under Section 11.i(iii) above)



11.i(v)  Sharing Period.  The “Sharing Period” means the period commencing March 4, 2004 and continuing until the later of the expiration of the Production Term or 18 months after the initial release of the last Picture produced by SPE hereunder.



11.i(vi)  Intentionally Omitted.



11.i(vii)  Transition From Pre-March 3, 2004 Provisions.  Notwithstanding any contrary provision hereof, the provisions of this Section 11.i apply only to cash receipts received from and after March 3, 2004.  The treatment of all cash receipts received prior to March 3, 2004 (including unearned advances and/or guarantees) shall be governed by the provisions of Section 11.f hereof. 


11.i(viii)   Allocations/Multi-Character Licenses.  Upon full execution of this Amended and Restated License Agreement, the provisions of this Section 11(i)(viii) shall apply prospectively and retroactively to the commencement of the Sharing Period as defined in Section 11.f(vii).  A "Multi-Character License" means any arrangement under which any rights with respect to any Classic Item are licensed jointly (or as part of a single transaction) with any rights based upon any intellectual property which is not part of the Property (e.g., other Marvel characters).  The following shall apply to Multi-Character Licenses:



11.i(viii)(A) Single Transaction.   For purposes of this Agreement, rights will be deemed to have been licensed under a Multi-Character License if such rights are licensed or granted (x) in a single document or agreement, or (y) in two or more documents or agreements under which the advance(s) or guarantee(s) payable under one of such agreements is(are) recoupable out of (or otherwise cross-collateralized with) royalties (or other sums) computed under another of such agreements.  



11.i(viii)(B)  Favored Nations Royalty Rate.  The royalty rate in respect of each Classic Item in each product category covered under a Multi-Character License must be not less than the highest royalty rate payable under such agreement in respect of any Comparable Item that includes any other character (or other intellectual property), as determined on a territory-by-territory basis.  A "Comparable Item" means an item of merchandise in the same product category as the applicable Classic Item that Marvel had customarily charged the same royalty rate as the applicable Classic Item if both items displayed the same character and were licensed under a single-character license agreement.  (For example, if under a single-character license agreement, baseballs and basketballs would Marvel had customarily charged the same royalty rate in the applicable territory then they would be deemed Comparable Items and under a Multi-Character License the royalty rate applicable to a baseball featuring Spider-Man could not be less than the royalty rate applicable in the same territory to a basketball featuring another character.  As a further example, if under a single-character license agreement dress shoes and athletic shoes that Marvel had customarily charged different royalty rates in the applicable territory then they would not be Comparable Items and under a Multi-Character License the royalty rate applicable to dress shoes featuring Spider-Man would not be a function of the royalty rate in the same territory applicable to athletic shoes featuring another character.)  



11.i(viii)(C)  Allocation Formulas. A fair and reasonable portion of all advances, guarantees and other sums (except for earned royalties) payable under any Multi-Character License must be allocated to the Classic Item(s) covered under such license and the amount allocated to the applicable Classic Items will be included in Marvel Classic Merchandising Gross Receipts.  The following rules/procedures will apply in determining the amount to be allocated to Classic Items (and thus included in Marvel Classic Merchandising Gross Receipts):




11.i(viii)(C)(1)  With respect to each Multi-Character License under which sales of Classic Items and merchandise based on other characters or intellectual property rights are reported under different  SKUs, at the time that an advance or guarantee is received there will be an initial allocation based on Marvel’s historical licensing revenues determined in the following order: (a) from same licensee (b) from the same product types (c) from similar product categories (d) overall historic licensing revenues received in the prior 18 month period.  On the earlier of the date on which the advance or guarantee has been recouped out of earned royalties or end of the license term under such Multi-Character License, the total amount of the advance or guarantee (including any unrecouped or unearned portion thereof remaining at the end of the applicable license term) will be reallocated (retroactively to the first dollar) in proportion to earned royalties through such date, (i.e., there will be allocated to the applicable Classic Items an amount equal to the total of the applicable advance/guarantee multiplied by a fraction of which (x) the numerator is the cumulative amount of earned royalties under the applicable Multi-Character license from actual sales of the applicable Classic Item(s) from the commencement of the license term through the applicable reallocation date, and (y) the denominator is the cumulative amount of earned royalties from actual sales from all merchandise (including Classic Items) under the Multi-Character License during the same period).  

11.i(viii)(C)(2)  With respect to each Multi-Character License under which sales of Classic Items and merchandise based on intellectual property which is not part of the Property are reported under a single SKU (e.g., a single multiple-character poster or a massively multi-player interactive game ("MMP Game")) the following shall apply:  

(x)  With respect to the license of MMP Game rights by Marvel to Vivendi Universal Games, Inc._________________ pursuant to the agreement dated as of September 1, 2002 (or any future license of MMP Game rights with respect to which any rights in the Property are licensed along with a substantially all of the other characters in the Marvel Universe) there will be included in Marvel's Classic Merchandising Gross Receipts in an amount equal to 10% of each installment of any license fee or other sums (including advances) received by Marvel in respect of such license; and

(y)  With respect to all other Multi-Character Licenses governed by this Section 11.i(viii)(C)(2), there shall be included in Marvel's Classic Merchandising Gross Receipts a fair and reasonable allocation of all sums (including advances) received by Marvel in respect of such license. 




11.i(viii)(D)  Audit Settlements.  With respect to each Multi-Character License under which sales of Classic Items and merchandise based on intellectual property which is not part of the Property are reported under different SKUs, to the extent that audit claims are based upon documented underpayments relating solely to merchandise featuring Classic Items or relating solely to merchandise featuring intellectual property which is not part of the Property, that portion of the total amount received by Marvel in settlement of (or litigation relating to) audit claims and other disputes with the applicable licensee which is attributable to the above-described claims must be allocated in proportion to such documented character-specific underpayments.  Except as provided in the preceding sentence, all amounts received by Marvel in settlement of (or litigation relating to) audit claims and other disputes with the applicable licensee must be allocated in proportion to earned royalties (i.e., there will be allocated to Classic Items an amount equal to the aggregate amount of the settlement received by Marvel (less any amounts attributable to documented character-specific underpayments under the preceding sentence) multiplied by a fraction of which (x) the numerator is the amount of cumulative earned royalties from actual sales of the applicable Classic Item(s) from the commencement of the license term through the applicable payment date, and (y) the denominator is the amount of cumulative earned royalties from actual sales of all merchandise (including Classic Items) under the applicable Multi-Character License during the same period).  

11.j.  Accountings/Payment – From and After March 2004.   



11.j(i)  Accounting and Payment by LP. The following provisions shall apply to the accounting statements and payments for the period commencing April 1, 2004 and all subsequent accounting periods:  The LP shall account to Marvel with respect to the Marvel LP Share and shall account to SPE with respect to the SPE LP Share on a quarterly basis, unless the parties agree otherwise.  Receipts and deductions therefrom shall be set forth on both a current basis and on a cumulative basis from inception through the end of the then current accounting period.  Any amounts shown as due on any such accounting statement shall be paid to SPE or Marvel, as applicable, concurrently with the statement. All payments to SPE shall be made to a lockbox as instructed by SPE.  If the LP does not have sufficient cash to pay the full amount of the Marvel LP Share and the SPE LP Share in any accounting period, then the available cash shall be applied to the payment of amounts owed to Marvel and SPE in the following tranches:  (A) first, to SPE Third Party Royalties, (B) next, to Marvel’s share and SPE’s share of LP Net Receipts, and (C) last, to the amount referenced in Section 11.h(ii)(C).  If the cash available is sufficient to pay part, but not all, of the amount due in any tranche, then the amount paid to Marvel and the amount paid to SPE, within such tranche, shall each be reduced on a pro-rata basis (i.e., by the same percentage).  The unpaid balance of the Marvel LP Share and the SPE LP Share shall be paid in full as soon as sufficient funds are available to the LP.



11.j(ii)  Accounting and Payment by Marvel.  The following provisions shall apply to the accounting statements and payments for the period commencing March 4, 2004 and all subsequent accounting periods:  Marvel shall account to SPCP with respect to SPE’s Merchandising Participation under Section 11.i in accordance with the provisions of Paragraph 6 of Exhibit A and SPE shall have the audit rights with respect thereto set forth in Paragraph 7 of Exhibit A.  Receipts and deductions therefrom shall be set forth on both a current basis and on a cumulative basis from inception through the end of the then current accounting period.  Accountings by Marvel to SPE with respect to the SPE Share of Classic Merchandising shall be rendered on a quarterly basis.  All payments to SPCP shall be made to a lockbox as instructed by SPCP.


11.k.  Brand Management.  To the extent Marvel can exercise control and subject to applicable laws, in order to stimulate demand for Picture-Related merchandise in anticipation of the release of each Picture after 2005, Marvel shall use reasonable commercial efforts to minimize the inventory of Classic merchandise in retail stores at least six months prior to the release of the applicable Picture provided that (i) the production values and the marketing effort of SPE associated with the subsequent Pictures are substantially equal to or better than Spider-Man  and Spider-Man 2, and (iii) SPE understands that demand of consumers and retailers will ultimately determine whether Marvel can minimize the inventory.  

11A. CO-PROMOTIONS.


11A.a.  Definitions.




11A.a(i)   Co-Promotion.  “Co-Promotion” means any advertisement or other promotional item or arrangement which is intended to promote both a Production and/or the Property and one or more other products or services (“Tie-in Item(s)”).  All Co-Promotions conducted by SPE must contain sufficient reference to the applicable Production so that it is clear that the Co-Promotion relates to a Production (as opposed to relating only to the Property).  For the avoidance of doubt the following shall not constitute Co-Promotions:  (A) The exercise of any ancillary rights relating to any Production (e.g., merchandising rights or soundtrack album rights) shall not constitute a Co-Promotion; (B) Any advertisement or promotional item which references any service or facility which exhibits, reproduces, performs, transmits, broadcasts, sells copies of, or otherwise distributes or exploits any Production or which provides information to consumers regarding, or otherwise facilitates, the viewing of, or the purchase of tickets for (or copies of) the Production.



11A.a(ii) Exclusive Co-Promotion Windows.  "Exclusive Co-Promotion Windows” means the following periods: (A) with respect to the first two Pictures produced hereunder the period commencing 7 months prior to the then-targeted initial theatrical release of the applicable Picture in the applicable territory and continuing until 15 months following the actual initial release date of the Picture in the applicable territory (as determined on a territory-by-territory basis), provided that with respect to Co-Promotion licenses relating to Spider-Man 2 which are concluded by SPE after May 21, 2004 the license term shall not extend beyond 7 months following the actual initial release date of Spider-Man 2 in the applicable territory (as determined on a territory-by-territory basis), and (B) with respect to the third Picture and each subsequent Picture produced hereunder, the period commencing 12 months prior to the then-targeted initial theatrical release of the applicable Picture in the applicable territory and continuing until 7 months following the actual initial release date of the Picture in the applicable territory (as determined on a territory-by-territory basis); provided that with respect to France, Portugal or China (in which it is SPE's custom and practice to release its theatrical motion pictures in the home video market not earlier than 6 months after the initial theatrical release of the applicable motion picture in such territory) the Exclusive Co-Promotion Window shall continue (and the license term of Co-Promotion licenses with respect to Spider-Man 2 may extend) until 9 months following the actual initial release date of the applicable Picture in the applicable territory.  SPE may amend the proviso in the preceding sentence from time to time to include other territories in which the home video release of its theatrical motion pictures does not occur until at least 6 months after initial theatrical release by giving written notice thereof to Marvel not later than the initial theatrical release of the applicable Picture in the applicable territory, and SPE shall give Marvel written notice deleting such proviso any territories with respect to which the foregoing criterion no longer applies.



11A.a(iii)  Non-Exclusive Co-Promotion Windows.  “Non-Exclusive Co-Promotion Windows” means all times other than Exclusive Co-Promotion Windows until the expiration of the Production Term.



11A.a(iv)  Intentionally Omitted.



11A.a(v) Marvel Family Co-Promotions.  “Marvel Family Co-Promotion” means a Co-Promotion in which (A) the intellectual property licensed by Marvel includes Spider-Man and not fewer than 4 other characters which are not part of the Property and (B) Spider-Man does not appear more prominently than any of the other characters in such Co-Promotion.  


11A.b.  Grant of Rights.  



11A.b(i)  Exclusive Co-Promotion Windows. During each Exclusive Co-Promotion Window, SPE shall have the exclusive right (subject only to Section 11A.c below with respect to Universal Studio Co-Promotions and Marvel Family Co-Promotions) to conduct, license and/or authorize Co-Promotions relating to the Property and/or Productions for any and all categories of Tie-In Items, including the right to utilize premiums of any nature, including toys, in connection with any such Co-Promotions.  



11A.b(ii)  Non-Exclusive Co-Promotion Windows.  During each Non-Exclusive Co-Promotion Window, SPE and Marvel shall each have the right to conduct Co-Promotions relating to the Property, subject to the provisions of Sections 11A(d) or 11A(e), as applicable, and provided that, from and after May 21, 2004, SPE's Co-Promotions during Non-Exclusive Co-Promotion Windows shall be limited to Co-Promotions intended to promote one or more Series during broadcast years when new episodes of such Series are being exhibited in the applicable territory.  



11A.b(iii)  SPE's Exclusive Tie-In Item Categories.  From February 22, 1999 until May 21, 2004 SPE shall have the exclusive right to conduct Co-Promotions in which the Tie-In Item is in Category A-1 (as such term is defined in Section 11A(d)(iii)).  From May 21, 2004 until the expiration of the Picture Production Term (or, if later, the expiration of SPE’s last Exclusive Co-Promotion Window), SPE shall have the exclusive right to conduct Co-Promotions in which the Tie-In Item is in Category A-1 or Category A-2 (as such terms are defined in Section 11A(e)(iv)).  From February 22, 1999 until May 21, 2004 SPE shall have the further exclusive rights set forth in Section 11A(d)(iii) to conduct Co-Promotions in which the Items are in Categories A-2, A-3 or A-4 (as defined in Section 11A.d(iii)).  



11A.b(iv)  Ancillary Merchandising Licenses.  Notwithstanding any contrary provision hereof, in connection with Co-Promotion arrangements involving tie-in items in Category A-1 and/or Category A-3, SPE shall have the right to negotiate and grant, on behalf of the LP, licenses to manufacture and sell Picture-Related merchandise, provided that the arrangement, taken as a whole, is primarily a Co-Promotion rather than a merchandising license.  SPE will consult with Marvel regarding the terms of any such merchandising license, with SPE's decision being final.  SPE shall also be responsible for the drafting, negotiation and execution of all applicable license agreements relating to such transactions.  SPE shall utilize as a basis for such drafting and negotiation the LP's mutually approved standard form of merchandising license agreement and shall consult with Marvel with respect to such negotiations on the same basis as Marvel is required to consult with SPCP under Section 11.b(i)(B).  SPE shall provide to Marvel a copy of any agreement to which the LP is a party pursuant to the terms of this Section 11.A.b(iv).  All receipts from all such merchandising licenses entered into by SPE on behalf of the LP shall be deposited into the LP's lockbox bank account under Section 11.b(i)(E) and shall be included in LP Gross Receipts (and all Off-the-Top Deductions incurred in connection with such receipts shall be borne by the LP and deducted in computing LP Adjusted Gross Receipts) on the same basis as if the applicable license agreement were entered into pursuant to the procedures described in Section 11.b(i).  


11A.c.  Limitations and Exceptions to the Parties' Co-Promotions Rights.



11A.c(i)  Universal Studios Co-Promotions.  The exploitation by MCA of Co-Promotion rights with respect to the Property during the Production Term pursuant to the theme park licensing agreement (the “MCA Agreement”) dated as of March 22, 1994 between MCA and Marvel Entertainment Group (not including any amendments thereto) shall not constitute a breach of this Agreement or a violation SPE’s Co-Promotion rights, provided however: 

11A.c(i)(A) No Picture-Related Elements, Series-Related Elements or references of any kind to any Production are utilized at any time in connection with any such Co-Promotion by MCA under the authorization of Marvel without SPE’s prior written consent ;

11A.c(i)(B) During all Exclusive Co-Promotion Windows, Marvel shall act as instructed by SPE in exercising  Marvel’s rights of approval, under Paragraph I.B of the MCA Agreement, over corporate sponsorships and co-promotions in which MCA receives any consideration other then free media inclusion (to the extent that Marvel has any such rights); and

11A.c(i)(C) Throughout the Picture Production Term, Marvel shall act as instructed by SPE in exercising  Marvel’s right of pre-emption, under Paragraph I.B of the MCA Agreement, with respect to all co-promotions by MCA which might conflict with promotional arrangements relating to the Property which Marvel (or SPE) has entered into or is in serious negotiations to enter into with a third party (to the extent that Marvel has any such rights).

SPE shall indemnify Marvel against any liability to MCA or expense (including reasonable attorneys fees) resulting from claims by MCA that Marvel breached the MCA Agreement by following SPE's instructions under Sections 3.d(iv)(B) or (C).



11A.c(ii)  Marvel Family Co-Promotions.  Notwithstanding any contrary provision of this Agreement, Marvel shall have the right at all times during the Production Term to conduct Marvel Family Co-Promotions, provided that from and after May 21, 2004, (w) the Tie-In Item may not be in Category A-1 at any time, except as expressly permitted in Section 11A.e(iv)(A), and (x) the Tie-In Item may not be in Category A-2 at any time, and (y) the Tie-In Item may not be in Category A-3 during any Exclusive Co-Promotion Window, (z) the promotional partner or licensee may not be a multi-location mass merchant such as Wal-Mart, a supermarket chain or a department store chain during any Exclusive Co-Promotion Window.  SPE’s Pre-Emption Rights and SPE Kill Rights shall not apply to Marvel Family Co-Promotions.  Nothing contained in (z) above is intended to restrict the right of a mass merchant, supermarket chain or department store chain which has been properly authorized by Marvel or the LP to manufacture and sell a specified category of licensed merchandise relating to the Property to issue marketing or advertising material which is intended to encourage the sale of such licensed merchandise (e.g., during any Exclusive Co-Promotion Window there may not be a Co-Promotion in which the Marvel Family, including Spider-Man is used generally to enhance the “Target” brand, but Target, as a licensee of comic book rights to Marvel characters including Spider-Man, may use the Marvel Family, including Spider-Man, in advertising materials intended to encourage the sale of such licensed comic books).


11A.d.  Co-Promotion Controls and Approvals – Inception Through May 21, 2004.   The following provisions shall apply from February 22, 1999 through May 21, 2004 (after which the provisions of Section 11A.e shall apply):  .  




11A.d(i) Exclusive Co-Promotion Windows -- Formulation of Program; SPE’s Final Authority.  During the Exclusive Co-Promotion Windows, all Co-Promotion rights with respect to the Property shall be exercised directly by SPE (subject only to Section 11A.c).  SPE shall consult fully with Marvel in good faith on an on-going basis to establish an integrated program for Co-Promotions, merchandising and marketing in connection with the exploitation of the Property and any applicable Production; however SPE’s determinations in its sole discretion with respect to Co-Promotions shall be final.  The Marvel Designee shall be included by SPCP and SPE in the team which plans and carries out merchandising and Co-Promotions in connection with each Production.  SPE shall keep Marvel advised on an on-going basis of SPE’s production and release plans for Productions hereunder, including the targeted initial release date and targeted dates for the commencement of Co-Promotions.  In this connection, SPE shall give Marvel at least 12 months prior written notice of the targeted initial release date of each Picture so that Marvel can properly arrange for its Co-Promotions to terminate prior to the commencement of the applicable Exclusive Co-Promotion Window; and it shall not be a breach hereof by Marvel if Marvel fails to arrange for its Co-Promotions to terminate prior to the commencement of the applicable Exclusive Co-Promotion Window by reason of SPE’s failure to give such notice on a timely basis.  SPE shall have the unrestricted right in its sole discretion to determine the terms and conditions of all Co-Promotions relating to any Production (e.g., whether to obtain promotional and advertising considerations or cash license fees, and/or to enter into Co-Promotions in which Tie-In Items are products or services of affiliates of SPE, provided that transactions with affiliates of SPE shall be subject to Section 26 hereof). SPE shall consult with Marvel regarding, and give good faith consideration to, continuing during the Exclusive Co-Promotion Window to conduct Co-Promotions with Marvel’s pre-existing promotional partners and to purchasing premiums for use in connection with SPE’s Co-Promotions from Marvel (and shall use reasonable efforts to cause the Co-Promotion partner to meet with Marvel to discuss the possible purchase of premiums from Marvel); however SPE’s determinations in its sole discretion shall be final.  




11A.d(ii)  Cooperation During Non-Exclusive Co-Promotion Windows.  SPE and Marvel shall consult fully and cooperate with each other on an on-going basis to establish an integrated program for Co-Promotions relating to the Property and any applicable Productions during all Non-Exclusive Co-Promotion Windows.  In this connection, with respect to proposed Marvel Co-Promotions during all Non-Exclusive Co-Promotion Windows, Marvel shall consult with SPE regarding the proposed Co-Promotion partner, Tie-In Item(s), general scope, territory and license term, but Marvel shall not be required to disclose to SPE or consult with SPE regarding the license fees, if any, payable to Marvel or regarding other specific terms of the proposed license which are not relevant to the establishment of an integrated program for Co-Promotions relating to the Property.  SPE shall similarly consult with Marvel regarding Co-Promotions which SPE intends to carry out.  If (subject to the applicable approval rights, if any, of the other party) SPE or Marvel enters into a Co-Promotion, the other party shall not thereafter enter into any Co-Promotion which violates the exclusivity provisions of the prior Co-Promotion.  




11A.d.(iii) Tie-In Categories.  




11A.d.(iii)(A)  Category A-1.  Quick service restaurants (e.g., McDonald’s) and soft drinks shall be “Category A-1.”  Until the expiration of the Picture Production Term (or, if later, the expiration of SPE's last Exclusive Co-Promotion Window) SPE shall have the exclusive right to conduct Co-Promotions in which the Tie-In Item is in Category A-1.




11A.d.(iii)(B)  Category A-2.  The following consumer electronics products shall constitute “Category A-2”: television sets and attachments thereto on which programming is recorded or played (including VCR’s, DVD players, etc.), camcorders, and sound equipment (including stereos, CD players, Minidisc players, tape recorders, walkmans, etc.). Until the expiration of the Picture Production Term (or, if later, the expiration of SPE’s last Exclusive Co-Promotion Window), SPE shall have the exclusive right to conduct Co-Promotions in which the Tie-In Item is in Category A-2, unless and until during an entire Exclusive Co-Promotion Window SPE fails to enter into a single Co-Promotion in which the Tie-In Item is any of the products in the Category A-2.  In such event during the following Non-Exclusive Co-Promotion Window SPE and Marvel shall each have the non-exclusive right to conduct Co-Promotions in which the Tie-In Item is in Category A-2; however, Marvel’s right to conduct such Co-Promotions shall be subject to SPE’s Pre-Emption Right under Section 11A.d(vi)(C) hereof and SPE’s Kill Right under Section 11A.d(vii) hereof.  If, however, during the next Exclusive Co-Promotion Window, SPE enters into a Co-Promotion with respect to any product in Category A-2, then SPE shall again have the exclusive right to conduct Co-Promotions in which the Tie-In Item is in Category A-2, unless and until SPE fails to enter into a single Co-Promotion in which the Tie-In Item is any of the products in the Category A-2 during any Exclusive Co-Promotion Window, in which event the foregoing provisions shall again apply. 




11A.d(iii)(C)  Category A-3.  The following consumer electronics products shall constitute “Category A-3”: personal computers (including mini-towers and laptops) and computer displays. Until the expiration of the Picture Production Term (or, if later, the expiration of SPE’s last Exclusive Co-Promotion Window), SPE shall have the exclusive right to conduct Co-Promotions in which the Tie-In Item is in Category A-3, unless and until during an entire Exclusive Co-Promotion Window SPE fails to enter into a single Co-Promotion in which the Tie-In Item is any of the products in the Category A-3.  In such event during the following Non-Exclusive Co-Promotion Window SPE and Marvel shall each have the non-exclusive right to conduct Co-Promotions in which the Tie-In Item is in Category A-3; however, Marvel’s right to conduct such Co-Promotions shall be subject to SPE’s Pre-Emption Right under Section 11A.d(vi)(C) hereof and SPE’s Kill Right under Section 11A.d(vii) hereof.  If, however, during the next Exclusive Co-Promotion Window, SPE enters into a Co-Promotion with respect to any product in Category A-3, then SPE shall again have the exclusive right to conduct Co-Promotions in which the Tie-In Item is in Category A-3, unless and until SPE fails to enter into a single Co-Promotion in which the Tie-In Item is any of the products in the Category A-3 during any Exclusive Co-Promotion Window, in which event the foregoing provisions shall again apply.




11A.d.(iii)(D)  Category A-4.  The following consumer electronics products shall constitute “Category A-4”: telephones and cellular telephones. Until the expiration of the Picture Production Term (or, if later, the expiration of SPE’s last Exclusive Co-Promotion Window), SPE shall have the exclusive right to conduct Co-Promotions in which the Tie-In Item is in Category A-4, unless and until during an entire Exclusive Co-Promotion Window SPE fails to enter into a single Co-Promotion in which the Tie-In Item is any of the products in the Category A-4.  In such event during the following Non-Exclusive Co-Promotion Window SPE and Marvel shall each have the non-exclusive right to conduct Co-Promotions in which the Tie-In Item is in Category A-4; however, Marvel’s right to conduct such Co-Promotions shall be subject to SPE’s Pre-Emption Right under Section 11A.d(vi)(C) hereof and SPE’s Kill Right under Section 11A.d(vii) hereof.  If, however, during the next Exclusive Co-Promotion Window, SPE enters into a Co-Promotion with respect to any product in Category A-4, then SPE shall again have the exclusive right to conduct Co-Promotions in which the Tie-In Item is in Category A-4, unless and until SPE fails to enter into a single Co-Promotion in which the Tie-In Item is any of the products in the Category A-4 during any Exclusive Co-Promotion Window, in which event the foregoing provisions shall again apply.




11A.d.(iii)(E)  Class B.  Each of the product categories listed on Schedule 2 shall conditionally constitute “Class B” categories, provided that if SPE omits to enter into any Co-Promotion(s) with respect to any one or more of such product categories listed on Schedule 2 during any Exclusive Co-Promotion Window, then such omitted category(ies) shall be treated as Class C products during the following Non-Exclusive Co-Promotion Window.  (For example, if during a particular Exclusive Co-Promotion Window, SPE enters into a Co-Promotion with respect to salty snack foods but does not enter into a Co-Promotion with respect to airlines, hotels or travel services, then during the following Non-Exclusive Co-Promotion Window, salty snacks shall continue to be treated as a Class B category, whereas airlines, hotels and travel services shall be treated as Class C category .  If, however, during the next Exclusive Co-Promotion Window, SPE enters into a Co-Promotion with respect to airlines, hotels or travel services, then during the following Non-Exclusive Co-Promotion Window airlines, hotels or travel services shall again be treated as a Class B category.)  SPE and Marvel shall each have the right to conduct Co-Promotions in which the Tie-In Item is in Class B; however, Marvel’s right to conduct such Co-Promotions shall be subject to SPE’s Pre-Emption Right under Section 11A.d(vi)(B) hereof.   




11A.d.(iii)(F)  Class C.  All product categories other than Category A-1, Category A-2, Category A-3, Category A-4 and Class B shall be “Class C” categories.  SPE and Marvel shall each have the right to conduct Co-Promotions in which the Tie-In Item is in Class C; however, during all Non-Exclusive Co-Promotion Windows, SPE’s right to conduct such Co-Promotions shall be subject to Marvel’s approval, such approval not to be unreasonably withheld.



11A.d(iv)  Restrictions on SPE Co-Promotions. All Co-Promotions conducted by SPE must contain sufficient reference to the applicable Production (and/or to Picture-Related or Series-Related elements) so that it is clear that the Co-Promotion relates to a Production (as opposed to relating only to the Property). SPE shall not without Marvel’s consent enter into any Co-Promotion in which the Tie-in Item is alcohol, firearms, tobacco, casino gambling, any theme park other than Universal Studios, or any personal hygiene product.  SPE shall not enter into an Co-Promotion arrangements which contains exclusivity provisions which would prevent Marvel or the LP from licensing any category of merchandise in Class C or salty snack foods, shoes or sportswear; however, SPE may grant to the Co-Promotion partner exclusive rights to a particular item to be used as a premium in connection with such Co-Promotion (e.g. SPE may grant the Co-Promotion partner exclusive rights with respect to a particular action figure to be manufactured to the Co-Promotion partner’s specifications but may not prevent Marvel or the LP from selling or licensing any other action figure(s)).  Subject to applicable Third Party Rights (as defined in Section 11.a(iv)(C)(2)), the “look” of characters derived from the Property in SPE Co-Promotions conducted during any Non-Exclusive Co-Promotion Window must conform to the “look” of such characters in the applicable Production.



11A.d(v)  Co-Promotions by Marvel; Limitations. Marvel shall not conduct any Co-Promotion relating to the Property during any Exclusive Co-Promotion Window, except for Marvel Family Co-Promotions.  Marvel shall have the right during Non-Exclusive Co-Promotion Windows to conduct Co-Promotions relating to the Property, subject to the following: (A) Marvel Co-Promotions may only involve Classic Items (i.e., no Co-Promotion conducted by Marvel at any time shall incorporate any reference to any Production), (B) the license term for each Marvel Co-Promotion during any Non-Exclusive Co-Promotion Window must commence and end during the applicable Non-Exclusive Co-Promotion Window (i.e., no Marvel Co-Promotion may continue in effect after the commencement of an Exclusive Co-Promotion Window), (C) Marvel shall not at any time after being advised by SPE of the targeted initial theatrical release date for a Picture enter into any new Co-Promotion arrangement (or extend any then-existing arrangement) which would extend past the then-contemplated commencement of the applicable Exclusive Co-Promotion Window, and (D) Marvel shall not at any time during the Picture Production Term, enter into any Co-Promotion which has a license term or exclusivity provisions (or other obligations or encumbrances) ending more than 18 months after the date of execution of the license agreement relating thereto.



11A.d(vi)  SPE’s Pre-Emption Rights.  




11A.d(vi)(A)  Merchandising Deals.  If, during (or for) the period beginning on the earlier of 24 months after the date of satisfaction of the Conditions under this Agreement or the commencement of active pre-production of the first Picture produced hereunder and continuing through all Non-Exclusive Co-Promotion Windows until the end of the Picture Production Term, Marvel (or the Marvel GP, as applicable) receives, and wishes to pursue, a good faith expression of interest regarding an offer (either on its own behalf or on behalf of the LP) to enter into a license of Series-Related, Picture-Related or Classic merchandising rights with respect to any Class B Category(ies) other than salty snack foods, shoes or sportswear, Marvel shall give SPE written notice thereof (“Marvel’s Notice”) setting forth a description of all of the material terms of the proposed license, including product category, license term, territory and exclusivity.  If the proposed license by Marvel is in the same product category and therefore violates exclusivity provisions of any Co-Promotion involving a Class B Category Tie-In Item which SPE has theretofore entered into, or is in the same product category as a Co-Promotion which SPE intends to enter into in connection with any Picture, SPE shall have the right ("Pre-Emption Right") to give Marvel notice (“Pre-Emption Notice”) within 10 business days after SPE’s receipt of Marvel’s Notice that SPE has exercised its Pre-Emption Right with respect to such proposed license and Marvel (or the Marvel GP, as applicable) shall not conclude the proposed license (or exercise its tie-breaker rights to cause the LP to enter into the proposed license); provided that if the conflict is with a Co-Promotion which SPE intends to enter into (rather than a then-existing deal), SPE must agree upon the material terms of a deal for such Co-Promotion within 60 days after SPE’s Pre-Emption Notice or SPE’s Pre-Emption Right shall expire and Marvel may within 180 days thereafter conclude the proposed license (if the applicable proposed license relates to Classic merchandising rights) or, subject to all of the other applicable terms of this Agreement, exercise its tie-breaker rights (if the applicable proposed license relates to Series-Related or Picture-Related merchandising rights).  If Marvel fails to conclude the proposed license within such 180 day period, Marvel shall not thereafter conclude the proposed license without again complying with SPE’s Pre-Emption Right.  




11A.d(vi)(B) Class B Co-Promotion Deals.  If during (or for) the period beginning on the earlier of 24 months after the date of satisfaction of the Conditions under this Agreement this Agreement or the commencement of active pre-production of the first Picture produced hereunder and continuing through all Non-Exclusive Co-Promotion Windows until the end of the Picture Production Term (“SPE Pre-Emption Window”), Marvel receives, and wishes to pursue, a good faith expression of interest regarding a Classic Co-Promotion arrangement involving any Class B category(ies), Marvel shall give SPE written notice thereof (“Marvel’s Notice”) setting forth a description of all of the material terms of the proposed license including product category, license term, license fee, territory and exclusivity.  If the proposed license by Marvel is in the same product category and therefore violates exclusivity provisions of any Co-Promotion involving a Class B Category Tie-In Item which SPE has theretofore entered into, or is in the same product category as a Co-Promotion which SPE intends to enter into in connection with any Picture, SPE shall have the right ("Pre-Emption Right") to give Marvel notice (“Pre-Emption Notice”) within 10 business days after SPE’s receipt of Marvel’s Notice that SPE has exercised its Pre-Emption Right with respect to such proposed Marvel Classic Co-Promotion arrangement and Marvel shall not conclude the proposed license; provided that if the conflict is with a Co-Promotion which SPE intends to enter into (rather than a then-existing deal), SPE must agree upon the material terms of a deal for such Co-Promotion within 60 days after SPE’s Pre-Emption Notice or SPE’s Pre-Emption Right shall expire and Marvel may within 180 days thereafter conclude the proposed Classic Co-Promotion arrangement (provided that nothing contained in this provision shall authorize Marvel to conduct Co-Promotions during any Exclusive Co-Promotion Window). If Marvel fails to conclude the proposed Classic Co-Promotion arrangement within such 180 day period, Marvel shall not thereafter conclude the proposed license without again complying with SPE’s Pre-Emption Right.  If SPE enters into the applicable conflicting Co-Promotion arrangement after receipt of Marvel’s Notice, SPE shall do so acting in good faith in the exercise of its reasonable business judgment.  No Co-Promotion entered into by Marvel prior to the commencement of the SPE Pre-Emption Window shall have a license term longer than 12 months or continue past the commencement of the first Exclusive Co-Promotion Window. 




11A.d(vi)(C) Category A-2, A-3 and A-4 Co-Promotion Deals.  The procedure set forth in Section 11A.d(vi)(B) shall also apply to proposed Marvel Classic Co-Promotion arrangements involving any Category A-2, Category A-3 or Category A-4 product relating to any Non-Exclusive Co-Promotion Window in which SPE’s Co-Promotion rights with respect to Category A-2, Category A-3 or Category A-4, as applicable, become non-exclusive under the provisions of Sections 11A.d(iii)(B)(2) or 11A.d(iii)(B)(3), as applicable, except that Marvel’s right to conclude the proposed arrangement shall also be subject to SPE’s Kill Right.



11A.d(vii) SPE’s Kill Right.  In connection with any proposed Marvel Classic Co-Promotion arrangements involving any Category A-2, Category A-3 or Category A-4 product relating to any Non-Exclusive Co-Promotion Window in which SPE’s Co-Promotion rights with respect to Category A-2, Category A-3 or Category A-4, as applicable, become non-exclusive under the provisions of Sections 11A.d(iii)(B)(2) or 11A.d(iii)(B)(3), as applicable, if SPE does not give a Pre-Emption Notice or if SPE gives a Pre-Emption Notice but fails to conclude a deal for a conflicting Co-Promotion within 60 days thereafter, the following shall apply:  At such time, if ever, as Marvel receives a bona fide offer from a proposed Co-Promotion partner which Marvel wishes to accept, Marvel will give SPE written notice (“Marvel’s Second Notice”) of the material terms of such offer, including the proposed Co-Promotion partner, Tie-In Item(s), general scope and territory, license fee and license term.  SPE shall thereupon have the right (“Kill Right”), exercisable by written notice given not later than 3 business days after receipt of Marvel’s Second Notice to require Marvel not to conclude the applicable proposed Marvel Classic Co-Promotion arrangement.  If SPE exercises its Kill Right with respect to a proposed Classic Co-Promotion arrangement, SPE shall be required to pay to Marvel an amount equal to the unrestricted cash license fee (i.e., amounts which are not required to be expended by Marvel for, or applied to, the payment of marketing, promotion, advertising or other third party costs) offered to Marvel by the proposed licensee, which Marvel was required to forego by reason of SPE’s exercise of its Kill Right. 

11A.e.  Co-Promotion Controls and Approvals – From and After May 21, 2004.   The following provisions shall apply from and after May 21, 2004: 



11A.e(i) Exclusive Co-Promotion Windows -- Formulation of Program; SPE’s Final Authority.  .  During the Exclusive Co-Promotion Windows, all Co-Promotion rights with respect to the Property shall be exercised directly by SPE (subject only to Section 11A.c).  SPE shall consult with Marvel in good faith regarding SPE's Co-Promotion activities on substantially the same basis on which Marvel is required to consult with SPCP regarding Classic merchandising under Section 11.b(vii)(G); however SPE’s determinations in its sole discretion with respect to SPE's Co-Promotions shall be final.  SPE shall keep Marvel advised on an on-going basis of SPE’s production and release plans for Productions hereunder, including the targeted initial release date and targeted dates for the commencement of Co-Promotions.  In this connection, SPE shall give Marvel at least 18 months prior written notice of the targeted initial release date of each Picture so that Marvel can properly arrange for its Co-Promotions to terminate prior to the commencement of the applicable Exclusive Co-Promotion Window; and it shall not be a breach hereof by Marvel if Marvel fails to arrange for its Co-Promotions to terminate prior to the commencement of the applicable Exclusive Co-Promotion Window by reason of SPE’s failure to give such notice on a timely basis.  SPE shall have the unrestricted right in its sole discretion to determine the terms and conditions of all Co-Promotions relating to any Production (e.g., whether to obtain promotional and advertising considerations or cash license fees, and/or whether to enter into, and the terms and conditions of, Co-Promotions in which Tie-In Items are products or services of affiliates of SPE).  SPE shall consult with Marvel regarding, and give good faith consideration to, continuing during the Exclusive Co-Promotion Window to conduct Co-Promotions with Marvel’s pre-existing promotional partners and to purchasing premiums for use in connection with SPE’s Co-Promotions from Marvel (and shall use reasonable efforts to cause SPE's Co-Promotion partner to meet with Marvel to discuss the possible purchase of premiums from Marvel); however SPE’s determinations in its sole discretion shall be final.  



11A.e(ii)   Intentionally Omitted.



11A.e(iii)  Cooperation During Non-Exclusive Co-Promotion Windows.  SPE and Marvel shall advise each other of all Co-Promotions relating to the Property which they intend to conduct during any Non-Exclusive Co-Promotion Window.  In this connection, with respect to proposed Marvel Co-Promotions during all Non-Exclusive Co-Promotion Windows, Marvel shall consult with SPE regarding the proposed Co-Promotion partner, Tie-In Item(s), general scope, territory and license term, but Marvel shall not be required to disclose to SPE or consult with SPE regarding the license fees, if any, payable to Marvel or regarding other specific terms of the proposed license which are not relevant to the establishment of an integrated program for Co-Promotions relating to the Property.  SPE shall advise Marvel of the proposed Co-Promotion partner, Tie-In Item(s), general scope, territory and license term of each Co-Promotion which SPE intends to carry out.  If (subject to the applicable approval rights, if any, of the other party) SPE or Marvel enters into a Co-Promotion, the other party shall not thereafter enter into any Co-Promotion which violates the exclusivity provisions of the prior Co-Promotion.  



11A.e(iv) Tie-In Categories.  




11A.e(iv)(A)  Category A-1. "Category A-1" consists of all of the following: (1) all forms of restaurants and/or establishments whose primary business is selling prepared food to-go (including without limitation quick service restaurants such as McDonald’s, casual dining or full service restaurants such as Denny's and Chili's, coffee houses such as Starbucks, pizza houses such as Domino's, ice cream stores such as Baskin-Robbins, donut shops such as Krispy Kreme, etc.); (2) convenience stores  (irrespective of whether such convenience stores are stand-alone, such as 7-Eleven, or located with a gas station or other business, such as AM/PM); (3) food services to restaurants; (4) foods sold under brand names of quick service restaurants (e.g., Taco Bell taco shells); and (5) soft drinks.  Until the expiration of the Picture Production Term (or, if later, the expiration of SPE's last Exclusive Co-Promotion Window) SPE shall have the exclusive right to conduct Co-Promotions in which the Tie-In Item is in Category A-1 or in which the licensee or promotional partner is a retail establishment or product listed in Category A-1, except that Marvel may conduct Marvel Family Co-Promotions with full service restaurants such as Denny's, Chili's, Appleby's or Bennigan's during periods other than SPE's Exclusive Co-Promotion Windows. 




11A.e(iv)(B)  Category A-2.  "Category A-2" consists of all categories of consumer electronics products sold by Sony Corporation or any of its subsidiaries or affiliates at the relevant time, excluding, however, products with respect to which (x) the primary intended use is as a children's toy, and (y) the primary intended function is something other than communication or display or performance or manipulation of audio, visual or audio-visual information.  For example, a plush toy in the shape of a dog with electronic components which cause it to walk would not fall within Category A-2 but a television or DVD player or video game console in the shape of a dog would fall within Category A-2.  SPE represents that the product categories listed on Schedule 6 are currently sold by Sony Corporation or its affiliates and fall within Category A-2.  SPE will advise Marvel from time to time if any  product categories listed on Schedule 6 are no longer sold by Sony Corporation or its affiliates and therefore no longer fall within Category A-2.  SPE will similarly advise Marvel if Sony Corporation or its affiliates have commenced selling any additional consumer electronics product categories not listed on Schedule 6 and such additional product categories shall be deemed to fall within Category A-2, effective on the date on which Marvel receives notice from SPE that such additional product categories are being sold by Sony Corporation or its affiliates, provided that (1) if any such items are only available to the public in Japan during the entire12- month period commencing on the date of such notice, such items will be deemed excluded from Category A-2 unless and until such items become available to the public in territories outside of Asia/Japan, and (2) Marvel may perform in accordance with its contractual obligations to third parties under agreements entered into pursuant to deal memos approved by Marvel prior to the date of SPE's notice.  Until the expiration of the Picture Production Term (or, if later, the expiration of SPE's last Exclusive Co-Promotion Window) SPE shall have the exclusive right to conduct Co-Promotions in which the Tie-In Item is in Category A-2.




11A.e(iv)(C)  Category A-3.  "Category A-3" consists of all categories of packaged goods listed on Schedule 7, other than Excluded Beverages.  




11A.e(iv)(D)  Class B.  Each of the product categories listed on Schedule 2 shall conditionally constitute “Class B” categories, provided that if SPE omits to enter into any Co-Promotion(s) with respect to any one or more of such product categories listed on Schedule 2 during any Exclusive Co-Promotion Window, then such omitted category(ies) shall be treated as Class C products during the following Non-Exclusive Co-Promotion Window.  (For example, if during a particular Exclusive Co-Promotion Window, SPE enters into a Co-Promotion with respect to telephone services but does not enter into a Co-Promotion with respect to airlines, hotels or travel services, then during the following Non-Exclusive Co-Promotion Window, telephone services shall continue to be treated as a Class B category, whereas airlines, hotels and travel services shall be treated as Class C category.  If, however, during the next Exclusive Co-Promotion Window, SPE enters into a Co-Promotion with respect to airlines, hotels or travel services, then during the following Non-Exclusive Co-Promotion Window airlines, hotels or travel services shall again be treated as a Class B category.)  During Non-Exclusive Co-Promotion Windows, SPE and Marvel shall each have the right to conduct Co-Promotions in which the Tie-In Item is in Class B; however, Marvel’s right to conduct such Co-Promotions shall be subject to SPE’s Pre-Emption Right under Section 11A.e(vii) hereof and SPE's rights are subject to the limitations of Section 11A.b(ii).  SPE will provide Marvel with a list of all Tie-In Items used in SPE's Class B Co-Promotions for each Picture for major territories prior to the end of the applicable Exclusive Co-Promotion Window.




11A.e(iv)(E)  Class C.  All product categories other than Category A-1, Category A-2, Category A-3, and Class B shall be “Class C” categories.  SPE and Marvel shall each have the right to conduct Co-Promotions in which the Tie-In Item is in Class C; however, during all Non-Exclusive Co-Promotion Windows, SPE’s right to conduct such Co-Promotions shall be subject to Marvel’s approval, such approval not to be unreasonably withheld.




11A.e(iv)(F)  New Categories of Packaged Goods.  All merchandising licensing and Co-Promotion rights with respect to any new categories of packaged foods or products intended to be used in connection with the consumption, preparation, storage or packaging of food which first become commonly sold in supermarkets after May 21, 2004, are “frozen” and may not be exploited without the mutual written consent of SPE and Marvel.  SPE and Marvel agree to discuss in good faith and attempt to agree whether such new categories will be deemed promotional categories (and therefore included in Category A-3) or licensing categories (and therefore excluded from Category A-3 and available to Marvel for licensing and merchandising activities.  SPE agrees to give good faith consideration to allowing Marvel to license such new categories if such new categories are not customarily used for promotional activities in connection with motion picture marketing and if making such new categories available to Marvel for licensing will not negatively impact SPE’s ability to conduct promotional activities with its contemplated major promotional partners.  



11A.e(v)  Restrictions on SPE Co-Promotions. All Co-Promotions conducted by SPE must contain sufficient reference to the applicable Production (and/or to Picture-Related or Series-Related elements) so that it is clear that the Co-Promotion relates to a Production (as opposed to relating only to the Property).  SPE shall not without Marvel’s consent enter into any Co-Promotion in which the Tie-in Item is alcohol, firearms, tobacco, casino gambling, any theme park other than Universal Studios, or any personal hygiene product.  SPE shall not enter into an Co-Promotion arrangements which contains exclusivity provisions which would prevent Marvel or the LP from licensing any category of merchandise in Class C or shoes or sportswear; however, SPE may grant to the Co-Promotion partner exclusive rights to a particular item to be used as a premium in connection with such Co-Promotion (e.g. SPE may grant the Co-Promotion partner exclusive rights with respect to a particular action figure to be manufactured to the Co-Promotion partner’s specifications but may not prevent Marvel or the LP from selling or licensing any other action figure(s)).  Subject to applicable Third Party Rights (as defined in Section 11.b(v)(C)(2)), the “look” of characters derived from the Property in SPE Co-Promotions conducted during any Non-Exclusive Co-Promotion Window must conform to the “look” of such characters in the applicable Production.



11A.e(vi)  Co-Promotions by Marvel; Limitations. 




A.  During Exclusive Co-Promotion Windows.  Marvel shall not conduct any Co-Promotion relating to the Property during any Exclusive Co-Promotion Window, except for Marvel Family Co-Promotions (it being understood that Marvel's right to conduct Marvel Family Co-Promotions during such period shall be subject to the limitations and restrictions set forth in Section 11A(c)(ii)).  




B. During Non-Exclusive Co-Promotion Windows.  Marvel shall have the right during Non-Exclusive Co-Promotion Windows to conduct Co-Promotions relating to the Property, subject to the following: (A) Marvel Co-Promotions may only involve Classic Items (i.e., no Co-Promotion conducted by Marvel at any time shall incorporate any reference to any Production), (B) the license term for each Marvel Co-Promotion during any Non-Exclusive Co-Promotion Window must commence and end during the applicable Non-Exclusive Co-Promotion Window (i.e., no Marvel Co-Promotion may continue in effect after the commencement of an Exclusive Co-Promotion Window), (C) Marvel shall not at any time after being advised by SPE of the targeted initial theatrical release date for a Picture enter into any new Co-Promotion arrangement (or extend any then-existing arrangement) which would extend past the then-contemplated commencement of the applicable Exclusive Co-Promotion Window,  (D) Marvel shall not at any time during the Picture Production Term (or, if later, the expiration of SPE's last Exclusive Co-Promotion Window), enter into any Co-Promotion which has a license term or exclusivity provisions (or other obligations or encumbrances) ending more than 18 months after the date of execution of the license agreement relating thereto, (E) until the expiration of the Picture Production Term (or, if later, the expiration of SPE's last Exclusive Co-Promotion Window) SPE shall have the exclusive right to conduct Co-Promotions in which the Tie-In Item is any form of beverage, and (F) until the expiration of the Picture Production Term (or, if later, the expiration of SPE's last Exclusive Co-Promotion Window), Marvel shall not enter into any Co-Promotion in which the Tie-In Item is in any category of packaged goods which is “frozen” under Section 11A.e(iv)(F).  Nothing contained in (E) above is intended to restrict the right of a party which has been properly authorized by Marvel or the LP to manufacture and sell an Excluded Beverage relating to the Property to issue marketing, advertising or promotional material which is intended to encourage the sale of such Excluded Beverage.

. 

11A.e(vii)  SPE’s Pre-Emption Rights.  




11A.(e)(vii)(A)  Merchandising Deals.  If, during (or for) the period beginning on the earlier of 24 months after the date of satisfaction of the Conditions under this Agreement or the commencement of active pre-production of the first Picture produced hereunder and continuing through all Non-Exclusive Co-Promotion Windows until the end of the Picture Production Term, Marvel receives, and wishes to pursue, a good faith expression of interest regarding an offer (either on its own behalf or on behalf of the LP) to enter into a license of Series-Related, Picture-Related or Classic merchandising rights with respect to any Class B Category(ies) other than shoes or sportswear, Marvel shall give SPE written notice thereof (“Marvel’s Notice”) setting forth a description of all of the material terms of the proposed license, including product category, license term, territory and exclusivity.  If the proposed license by Marvel is in the same product category and therefore violates exclusivity provisions of any Co-Promotion involving a Class B Category Tie-In Item which SPE has theretofore entered into, or is in the same product category as a Co-Promotion which SPE intends to enter into in connection with any Picture, SPE shall have the right ("Pre-Emption Right") to give Marvel notice (“Pre-Emption Notice”) within 10 business days after SPE’s receipt of Marvel’s Notice that SPE has exercised its Pre-Emption Right with respect to such proposed license and Marvel shall not conclude the proposed license (or cause the LP to enter into the proposed license); provided that if the conflict is with a Co-Promotion which SPE intends to enter into (rather than a then-existing deal), SPE must agree upon the material terms of a deal for such Co-Promotion within 60 days after SPE’s Pre-Emption Notice or SPE’s Pre-Emption Right shall expire and Marvel may within 180 days thereafter conclude the proposed license (if the applicable proposed license relates to Classic merchandising rights) or, subject to all of the other applicable terms of this Agreement, exercise its tie-breaker rights (if the applicable proposed license relates to Series-Related or Picture-Related merchandising rights).  If Marvel fails to conclude the proposed license within such 180 day period, Marvel shall not thereafter conclude the proposed license without again complying with SPE’s Pre-Emption Right.  




11A.(e)(vii)(B) Class B Co-Promotion Deals.  If during (or for) the period beginning on the earlier of 24 months after the date of satisfaction of the Conditions under this Agreement this Agreement or the commencement of active pre-production of the first Picture produced hereunder and continuing through all Non-Exclusive Co-Promotion Windows until the end of the Picture Production Term (“SPE Pre-Emption Window”), Marvel receives, and wishes to pursue, a good faith expression of interest regarding a Classic Co-Promotion arrangement involving any Class B category(ies), Marvel shall give SPE written notice thereof (“Marvel’s Notice”) setting forth a description of all of the material terms of the proposed license including product category, license term, license fee, territory and exclusivity.  If the proposed license by Marvel is in the same product category and therefore violates exclusivity provisions of any Co-Promotion involving a Class B Category Tie-In Item which SPE has theretofore entered into, or is in the same product category as a Co-Promotion which SPE intends to enter into in connection with any Picture, SPE shall have the right ("Pre-Emption Right") to give Marvel notice (“Pre-Emption Notice”) within 10 business days after SPE’s receipt of Marvel’s Notice that SPE has exercised its Pre-Emption Right with respect to such proposed Marvel Classic Co-Promotion arrangement and Marvel shall not conclude the proposed license; provided that if the conflict is with a Co-Promotion which SPE intends to enter into (rather than a then-existing deal), SPE must agree upon the material terms of a deal for such Co-Promotion within 60 days after SPE’s Pre-Emption Notice or SPE’s Pre-Emption Right shall expire and Marvel may within 180 days thereafter conclude the proposed Classic Co-Promotion arrangement (provided that nothing contained in this provision shall authorize Marvel to conduct Co-Promotions during any Exclusive Co-Promotion Window). If Marvel fails to conclude the proposed Classic Co-Promotion arrangement within such 180 day period, Marvel shall not thereafter conclude the proposed license without again complying with SPE’s Pre-Emption Right.  If SPE enters into the applicable conflicting Co-Promotion arrangement after receipt of Marvel’s Notice, SPE shall do so acting in good faith in the exercise of its reasonable business judgment.  No Co-Promotion entered into by Marvel prior to the commencement of the SPE Pre-Emption Window shall have a license term longer than 12 months or continue past the commencement of the first Exclusive Co-Promotion Window. 


11A.f.  Net Co-Promotion License Fees.  An amount (“Net Co-Promotion License Fees”) equal to 75% of all unrestricted cash payments (i.e., which are not required to be expended for, or applied to, the payment of marketing, promotion, advertising or other third party costs) received by SPE in respect of the licensing of Co-Promotions (including any amounts attributable to premiums), less the aggregate of all out of pocket costs and expenses incurred by SPE in connection with such Co-Promotions (including any third party participations or royalties payable by SPE in respect of such receipts), shall be paid by SPE to Marvel.  No sums received by SPE in connection with Co-Promotions will be includible in the Gross Receipts of any Picture or Series..


11A.g.  Sponsorships.  "Sponsorship" means a promotional arrangement between a third party which has been authorized by Marvel to conduct Live Events and a company ("Sponsor") which desires to associate its products or its brand with such Live Events.  As used herein, "Live Events" means a performance or event occurring in the direct presence of an audience or a live interaction between Classic Marvel characters and members of the public (e.g., stage shows, theme park attractions, location based attractions, Marvel-themed hotels or restaurants (or hotels or restaurants located within a Marvel-themed retail entertainment location), outdoor amphitheater shows, ice shows, car/truck races, and stunt shows).  The following terms and conditions shall apply to Sponsorships:



11A.g(i)  All sums received by Marvel in respect of such Sponsorships shall be included in Marvel's Classic Merchandising Gross Receipts.



11A.g(ii)  No Sponsorship may involve any Tie-In Item in Category A-1 or Category A-2.  No Sponsorship may involve any Sponsor whose primary business is operating (or licensing or franchising the operation of) any form of restaurant or convenience store or any other establishment whose primary business is selling prepared food to-go.  No Sponsorship may involve any Sponsor whose primary business is the manufacture of goods in Category A-2.  No Sponsorship can involve any Sponsor which is in direct competition with SPE's existing Co-Promotion partners (i.e., any party who SPE has notified Marvel is reasonably likely to be a Co-Promotion partner on a then-upcoming Picture or Series or any party with whom SPE conducted Co-Promotions on the then-most recently released Picture or Series unless SPE has determined to utilize a different promotional partner in the applicable product category on a then-upcoming Picture or Series).  No Sponsorship will be conducted during any Exclusive Co-Promotion Window except with SPE’s prior written consent (and SPE agrees to give good faith consideration to giving such consent if, in SPE’s judgment, allowing such Sponsorship will not negatively impact SPE’s promotion of the applicable Picture).  Marvel will contractually prohibit its licensees from entering into any Sponsorship in violation of this Section 11A.g(ii).



11A.g(iii)  Marvel shall contractually require its licensees to give SPE's existing Co-Promotion partners on Pictures and/or Series the first opportunity to become Sponsors for the applicable Live Event and to approach such Co-Promotion partners in the order designated by SPE.

12.  Credit. 


12.a.
Pictures.



12.a(i)  Marvel Credit.  Marvel shall receive a credit in substantially the form “A Marvel Enterprises Production” credit on screen and in the billing block of all paid advertising, other than Excluded Ads, issued by or under the direct control of SPE ("Paid Ads") in connection with each Picture produced by SPE; provided that if the director of the applicable Picture or his designee has theretofore received sole “production” credit in connection with any theatrical motion picture SPE may (in lieu of a “production” credit) accord Marvel a credit in substantially the form of “In Association With” immediately following the “production” credit to the director or his designee.  Marvel's credit shall be above or before the title of the applicable Picture on screen unless all principal credits (including the "directed by," “film by” and other “production” credits) are accorded in the end titles and shall be above or before the regular title in the billing block of Paid Ads.  Subject to the foregoing, Marvel's credit may be shared and in such position (but in no event in less than second position of “production” credits) as SPE shall designate.  Marvel's credit shall be in a size no smaller than any other "production" or “film by" credit on screen and in the billing block of Paid Ads.  Marvel’s credit shall appear in all Excluded Ads, except for Special Ads, in which any “film by" credit appears in the billing block, and shall appear on the packaging of all Video Items and soundtrack albums if any “film by" credit appears in the billing block on such items. Marvel’s credit shall appear in all Excluded Ads, including Special Ads, in which any other "production" credit appears, and shall appear on the packaging of all Video Items and soundtrack albums if any other "production" credit appears on such items.  Whenever Marvel’s credit is to be accorded hereunder, Marvel credit shall be accorded in conjunction with the Artwork Title if any other "production" credit is accorded in conjunction with the Artwork Title on such Paid Ad or other item.  



12.a(ii)  Logo.  Marvel’s animated logo (which shall be in a form subject to SPE’s reasonable approval) shall appear (i) on screen prior to the main titles of each Picture, and (ii) on the theatrical trailer for a Picture if the animated logo of any party, other than SPE or its affiliates or other financiers or distributors of the Picture, appears on such theatrical trailer.  Marvel’s logo in the form of a “bug” (which shall be in a form subject to SPE’s reasonable approval) shall be accorded below the billing block of all print-medium Paid Ads and theater posters for each Picture, and shall be positioned in the lower left corner unless the bug of another party, other than SPE or its affiliates, appears therein.  Marvel’s bug shall also be accorded in all print-medium Excluded Ads in which a billing block appears or in which the bug of another party, other than SPE or its affiliates, appears.



12.a(iii)  Individual Credit.  Three (3) individuals to designated by Marvel (who shall be Arad, Stan Lee and the C.E.O. of Marvel Enterprises, Inc. [currently, Allen Lipson], unless Marvel gives contrary written notice) shall receive individual credit (the “Individual Credit”) in substantially the form “Executive Producers: Avi Arad, Stan Lee and ____________” on a separate card (i.e., all 3 individuals on the same card), in the main titles (i.e., where the individual credits for the director and principal cast appear, whether located at the beginning or end of the applicable Picture) on all positive prints of each Picture and in the billing block of all paid advertising, other than Excluded Ads, issued by or under the direct control of SPE ("Paid Ads") in connection with each Picture produced by SPE.  The Individual Credit may be shared with a line producer who has theretofore received “produced by” or “executive producer” credit, or with the director or principal cast member(s) of the Picture or their respective designee(s), or with the designee(s) of distributors or financiers of the Picture, and, if shared, shall be in first position of such credits, subject to SPE’s right to accord first position credit to Steven Spielberg, James Cameron, George Lucas or Robert Zemeckis or their respective designee(s) if the engagement of such party as a producer is required in order to close the deal with the one of the foregoing individuals as director and if SPE is required to accord such first position credit to the director or his designee(s) as a condition of the deal with such party(ies).  The Individual Credit shall be in a size no smaller than the individual credit to any other producer or executive producer of the Picture on screen and in any Paid Ad.  The Individual Credit shall appear in all Excluded Ads, except for Special Ads, in which individual credit is accorded to any other producer or executive producer of the Picture, and shall appear on the packaging of all Video Items and soundtrack albums if individual credit is accorded to any other producer or executive producer of the Picture. 



12.b.  Television Series.

12.b(i)  Marvel Credit.  With respect to each television series produced hereunder, subject to network or other buyer approval of the form of such credit, Marvel’s animated logo (which shall be in a form subject to SPE’s reasonable approval) shall appear on screen in the end titles of each episode.  Marvel’s logo in the form of a “bug” (which shall be in a form subject to SPE’s reasonable approval) shall be accorded in all print-media Paid Ads relating to the television series whenever another production entity receives credit (as opposed to a copyright notice) in such Paid Ad.

12.b(ii)  Individual Credit.  Three (3) individuals to be designated by Marvel (who shall be Arad, Stan Lee and the C.E.O. of Marvel Enterprises, Inc. [currently Allen Lipson], unless Marvel gives contrary written notice) shall receive individual credit as executive producer on screen on a separate card (i.e., all 3 individuals on the same card) in the main titles on each episode of each television series produced hereunder.  Such individual executive producer credit shall be accorded in all print-media Paid Ads relating to the applicable television series whenever another individual or individuals are accorded credit in such Paid Ads, except for Special Ads.  Such individual credit shall be in a size no smaller than the individual credit accorded to any other producer or executive producer of the applicable television series on screen and in any Paid Ad.


12.c.  Exclusions and Exceptions.  SPE's Paid Ad credit obligations shall not apply to the following Paid Ads (hereinafter "Excluded Ads"): group, list, institutional or so-called teaser adver​tising; special advertising (e.g., announcements of commencement and/or completion of principal photography, advertising regarding box office gross receipts, etc.); announcement advertising; advertis​ing relating primarily to the source material upon which the applicable Picture or television series is based, or to the author, any member of the cast, the director(s), writer(s) or any other personnel involved with the production of the applicable Picture or television series; so-called "award" or "congratulatory" advertisements, including advertisements or announcements relating to consideration or nomination for an award; trailers (including promotional films) or other screen, radio or television advertising; advertising in narrative form; advertising for film festivals, film markets and the like; adver​tising one-half page (or the equivalent in SAU's) in size or less; outdoor advertising (including, but not limited to so-called 24-sheets); theater display advertising; advertising in which no credit is accorded other than credit to actors and/or to SPE or its Affiliates and/or to any other company financing or distributing the applicable Picture or television series.  The following shall not be considered Paid Ads or Excluded Ads for any purpose hereunder: videocassettes, videodiscs and other home video devices and the covers, packages, containers or jackets therefor (“Video Items”); publicity and promotional items and materials; advertising relating to subsidiary or ancillary rights in the applicable Picture or television series (including, but not limited to novelizations, screenplays or other publications, products, merchandising, music publishing or soundtrack recordings); voiceovers; advertising, publicity and exploitation relating to by-products or commercial tie-ins; and other advertising not relating primarily to the applicable Picture or television series.  


12.d.  Special Ads.  “Special Ads” refers to award, congratu​la​tory or nomination advertising in which the honoree is the only individual accorded credit, group, special (e.g., advertising announcing the box office gross receipts of the Picture), institutional, teaser or radio advertising and/or the audio portion of any television advertising.


12.e.  General Credit Terms.  All references to "size" however stated, whether as a percentage or otherwise, shall mean height, width, boldness and thickness of the lettering used in the credit and, if applicable, the duration of the credit on screen. SPE shall notify its direct subdistributors and licensees of its credit obligations hereunder.  No casual or inadvertent failure of SPE nor any failure of any third party to comply with the credit provisions of this Agreement shall constitute a breach of this Agreement by SPE.  In the event of SPE's failure to comply with any of its credit obligations hereunder, SPE shall, upon receipt of written notice of such failure, use reasonable efforts to correct such failure on a prospective basis only, i.e. those Paid Ads or prints (or other copies of the applicable Picture or television series); if any, prepared after SPE's receipt of such notice (allowing for adequate time after receipt of notice to implement such correction).  All other credit matters shall be determined by SPE in its sole discretion.

13. MARVEL’S CONSULTATION AND APPROVAL RIGHTS; PRODUCTION SPECIFICATIONS -- PICTURES.  


13.a.  Consultation Rights.  Arad, or such other individual as Marvel designates in writing, shall have a right of full and meaningful creative consultation regarding all key creative elements of each Picture and television program produced by SPE hereunder (i.e., script, budget, principal cast, producers, director, director of photography, production designer, composer, editor, costume designer and principal visual effects vendor).  All such information is highly confidential and disclosure thereof by Marvel and Arad shall be subject to the restrictions set forth in Section 29 hereof.


13.b.  Creative Approval Rights.  Marvel shall have a right of approval over the origin story, powers, and costumes of Spider-Man (and, if the Picture is animated, the key animation design or “look” of Spider-Man) and the basic setting of each Picture (“Approvable Elements”), only if such matters materially deviate from the representation thereof as set forth in the selection from the Marvel Handbook attached hereto as Exhibit C.  Notwithstanding any such deviation, the treatment written by James Cameron is hereby approved by Marvel.  The following procedures shall apply with respect to the exercise of such approval rights: 



13.b(i)  Initial Approval or Disapproval.  SPE shall, during the development or production of a Picture, submit to Marvel screenplays, storyboards, special effects tests, dailies or other materials in which Approvable Elements are depicted or contained ("Submitted Materials"). If any such Submitted Materials are disapproved by Marvel, Marvel shall within the applicable “Approval Period” inform SPE in writing (“Disapproval Notice”), stating with specificity:  (A) whether any Approvable Element is disapproved by Marvel; (B) the manner in which such Approvable Element materially deviates from the Marvel Handbook and other Publications in which such Character has appeared on or before the date such disapproval is given; (C) the manner in which such Approvable Element is not acceptable to Marvel; and (D) any modifications which would render such Approvable Element acceptable to Marvel. .  Failure to attend any dailies or screenings of which Marvel or the Marvel Designee has reasonable notice constitutes a waiver of objections to any Approvable Element(s) first appearing therein.



13.b(ii)  Materially Changed Approvable Elements.  Any Approvable Elements depicted or contained in the Submitted Materials to which Marvel does not object in writing during the Approval Period, time being of the essence, shall be deemed to be approved by Marvel.  Once Marvel approves, or is deemed to have approved, any Approvable Elements contained or depicted in Submitted Materials, Marvel shall not have any further approval rights regarding such Approvable Elements, unless the depiction of such Approvable Elements in materials subsequently prepared by SPE materially deviates  from the depiction thereof which was approved or deemed approved by Marvel (a "Materially Changed Approvable Element").  If Marvel contends that any materials prepared by SPE contain a Materially Changed Approvable Element  to which Marvel objects, then within the applicable Approval period following Marvel's first receipt or viewing of the material containing the alleged  Materially Changed Approvable Element, Marvel will give SPE notice in writing  ("Disapproval Notice"), stating with specificity: (A) the nature of the applicable Approvable Element; (B) a description of the material alteration of such Approvable Element from the version theretofore approved or deemed approved by Marvel; (C) the manner in which such Approvable Element is not acceptable to Marvel; and (D) any modifications which would render such Approvable Element acceptable to Marvel.  Any Materially Changed Approvable Element to which Marvel does not deliver a Disapproval Notice to SPE within the applicable Approval Period following Marvel's first receipt or viewing of the material containing the Materially Changed Approvable Element, time being of the essence, shall be deemed to be approved by Marvel.  Failure to attend any dailies or screenings of which Marvel or the Marvel Designee has reasonable notice constitutes a waiver of objections to any Materially Changed Approvable Element(s) first appearing therein.  Marvel shall not have any further approval rights regarding such Approvable Element unless there is a further material deviation of such Approvable Element from the Materially Changed Approvable Element which was approved or deemed approved by Marvel, in which event the procedure set forth in this Section 13.b(ii) shall be repeated.  Any Approvable Element or Materially Changed Approvable Element depicted or contained in the Submitted Materials to which Marvel duly objects in writing during the applicable Approval Period, time being of the essence, shall be deemed to be a “Disapproved Element.”



13.b(iii)  Approval Period.  The “Approval Period” shall mean the following periods, as applicable, time being of the essence:




13.b(iii)(A) For the first writing step in connection with a Picture (either treatment or first draft screenplay, as applicable) -- 10 business days after Marvel's receipt of the applicable materials.  The Cameron Treatment is pre-approved by Marvel.  




13.b(iii)(B) For all subsequent writing steps in connection with a Picture -- 5 days (reduced to one production day during the period of active pre-production and the period of principal photography or animation, as applicable) after Marvel's receipt of the applicable materials.




13.b(iii)(C)  For costumes, character designs, special effects tests and key animation, if applicable, and other elements not covered in Section 13.b(iii)(A),(B), (D) or (E) --  5 days (reduced to 2 production days during the period of active pre-production and reduced to one production day during the period of principal photography or animation, as applicable) after Marvel's receipt of the applicable materials.




13.b(iii)(D) Dailies -- oral notice immediately after the screening, confirmed in writing within one day.   




13.b(iii)(E)  Screenings --  oral notice within 24 hours, confirmed in writing within 2 days.



13.b(iv)  Arbitration.  Any and all disputes between Marvel and SPE relating to Marvel's approval rights (including, without limitation, any dispute as to whether (A) an Approvable Element materially deviates from the Marvel Handbook or other relevant Publications, (B) whether a change in any previously approved Approvable Elements constitutes a Materially Changed Approvable Element, (C) whether Marvel has approved, or been deemed to have approved, an Approvable Element or Materially Changed Approvable Element and/or (D) whether SPE has removed Disapproved Elements as set forth in Section 13.b(v), below) shall be determined by arbitration in accordance with the provisions of Section 24.b below, except that in view of the exigencies of production, the following shall apply: the arbitrator shall be selected within 3 business days following the initiation of the arbitration proceeding by either party and the arbitrator shall make a final ruling within 5 business days after the date of his or her appointment (reduced to 2 business days during the period of active pre-production and the period of production of each Picture).  SPE shall not utilize in any Picture any Approvable Element or Materially Changed Approvable Element which Marvel and SPE agree is a Disapproved Element, or, if SPE and Marvel do not agree, which has been finally determined by the arbitrator, by clear and convincing evidence, to be a Disapproved Element (i.e., which the arbitrator finds to have been timely disapproved and not to have been approved, or deemed approved, by Marvel).



13.b(v)  SPE’s Right to Remove Disapproved Elements.  SPE shall have the right at any time to edit or otherwise alter the applicable Picture so as to remove any Disapproved Element or to conform such Disapproved Element to requirements of this Agreement or to incorporate those modifications which Marvel has stated in its Disapproval Notice would render such element acceptable to Marvel.  If SPE makes such alteration, SPE shall have the right to release and exploit the Picture as if the applicable element had been approved by Marvel.


13.c.  Approvals over Third Party Merchandising Controls.  SPE shall have the right to engage actors, directors and other creative talent in connection with the development and production of Pictures on such terms and conditions as SPE deems appropriate in its sole discretion, provided that Marvel shall have a right of approval, not to be unreasonably withheld, over the following:



13.c(i)  Actor Deals.  Any provision of an agreement with an actor which grants to the actor the right to prohibit (A) the sale of merchandise which does not incorporate or utilize in any way either the name or likeness of such actor or, subject to Section 13.c(i)(B) below, the name or likeness of the character portrayed by such actor in the applicable Picture, or (B) the sale of merchandise (other than alcohol, firearms, tobacco, and/or personal hygiene products) incorporating the name, voice or likeness of the character portrayed by such actor, if such merchandise does not also incorporate or utilize the actor’s name or the likeness of the actor’s face (e.g., Marvel would have a right of approval over SPE granting to the actor portraying Spider-Man the right to prohibit the sale of merchandise incorporating the likeness of Spider-Man, in costume, with the actor’s face covered by a mask, where the actor’s name is not utilized), or (C) the sale of Classic merchandise (other than alcohol, firearms, tobacco, casino gambling and/or personal hygiene products). 



13.c(ii)  Director Deals.  Any provision of an agreement with a director which grants to the director (A) the right to prohibit the sale of any category of Picture-Related merchandise (other than alcohol, firearms, tobacco, casino gambling and/or personal hygiene products), it being understood that SPE may accord to directors the creative consultations and approvals with respect to merchandising contemplated by Section 13.C(iv) below (subject to the limitation set forth therein) or (B) any rights of approval with respect the sale of Classic merchandise; provided that this Section 13.c(ii) shall not apply to (and Marvel shall have no right of approval with respect to) the terms of any agreement for the directing (or directing and producing) services of Steven Spielberg, James Cameron, George Lucas or Robert Zemeckis.



13.c(iii)  Other Deals.  With respect to personnel other than actors and directors, SPE may grant only the merchandising approvals contemplated in Section 13.c(iv), subject to the limitations set forth therein.



13.c (iv)  SPE’s Rights.  Nothing contained herein shall limit SPE’s unrestricted right to grant to creative talent (A) approval over the sale of merchandise incorporating or utilizing their name, voice and/or likeness, and/or (B) creative consultations and approvals which may require the modification by the LP or its licensees of the design of Picture-Related merchandise, so long as the creative talent is not given the authority to prohibit altogether the sale of any category of Picture-Related merchandise (other than alcohol, firearms, tobacco, casino gambling, or personal hygiene products).


13.d.  Production Specifications.  Each Picture produced and completed by SPE shall conform to the following production specifications: 
13.d(i)  The all-in, above-the-line and below-the-line production budget of the Picture shall be not less than $75,000,000.

13.d(ii)  Unless Marvel consents thereto in writing SPE shall not engage as the director of the Picture any of the persons listed on Schedule 3.

13.d(iii)  The Picture shall qualify for an MPAA rating no more restrictive than PG-13 (or the equivalent thereof if such rating no longer exists).

13.e.  Release Specification.   Each Picture which is released by SPE shall receive an initial domestic (i.e., United States and Canada) theatrical release on no less than 2000 screens (or other analogous viewing format now known or hereafter devised).  

13.f.  No Completion or Release Guarantee .  SPE shall have no obligation to complete production of, or to release, any Picture.  SPE may abandon production of any Picture at any time, and may refrain from releasing any completed Picture, in SPE’s sole discretion

14.  CONDITIONS, LIMITATIONS AND APPROVALS – TELEVISION SERIES.


14.a.  Initial Broadcast.  No television series produced hereunder shall be initially broadcast until the 2002/2003 television broadcast season.  No television series produced hereunder shall be initially broadcast until after the initial theatrical release of the first Picture.  The first television series produced under this Agreement must be intended for initial exhibition in the United States and initially produced in the English-language.

14.b.  Kids Series.  SPE’s right to produce non-prime time animated or live action television series (“Kids Series”) shall cease unless (i) production of the first such Kids Series commences no later than the 2004/2005 television season, (ii) the initial broadcast of the first such Kids Series occurs no later than the Outside Broadcast Window and (iii) such first Kids Series is produced in the English language and intended for initial broadcast in the United States.  The “Outside Broadcast Window" means the later of (x) the 2002/2003 television broadcast season or (y) the fall television season following the initial theatrical release of the first Picture produced hereunder, provided that if the initial theatrical release of the first Picture occurs during the summer release season (i.e. during the period from May 1 through Labor Day) or during the fall television season of any calendar year, the broadcast season determined under this clause (y) shall be the fall television season of the next calendar year.  [The parties acknowledge that SPE timely produced a first Kids Series which satisfied the conditions set forth in Sections 14.b(i), (ii) and (iii) and that, consequently, SPE's right to produce Kids Series is not subject to termination or divestiture under this Section 14.b.]


14.c.  Marvel’s Approval Rights.  With respect to each television series produced hereunder, Marvel shall have a right of approval over the physical and personality traits of Spider-Man and each Marvel Subsidiary Character appearing in such television series, the environment in which such characters appear, the actors voicing such characters and the dialogue of such characters in each shooting script (“Approvable Elements”) for the purpose of ensuring that Spider-Man and the applicable Marvel Subsidiary Characters are depicted in a manner consistent with the Marvel Handbook.  SPE shall submit to Marvel for approval, as available, the key character model and key color model for Spider-Man and for the applicable Marvel Subsidiary Characters (if an animated program), the actor voicing each such character, the premise for the script for each episode and the shooting script for each episode (“Submitted Materials”).  If any Submitted Materials are disapproved by Marvel, Marvel shall within 5 business days (reduced to one business day during the period of active pre-production and the period of principal photography or animation, as applicable) after Marvel's receipt of the applicable materials ("Approval Period"), inform SPE in writing (“Disapproval Notice”), stating with specificity: (i) which Approvable Element is disapproved by Marvel; (ii) the manner in which such Approvable Element materially deviates from the Marvel Handbook; (iii) the manner in which such Approvable Element is not acceptable to Marvel; and (iv) any modifications which would render such Approvable Element acceptable to Marvel.  Any Approvable Elements depicted or contained in the Submitted Materials to which Marvel does not object in writing during the Approval Period, time being of the essence, shall be deemed to be approved by Marvel.  SPE shall give Marvel access to all dailies (if any) and cuts of the applicable episode for the sole purpose of determining whether the Approvable Elements contained therein are depicted in a manner consistent with the elements previously approved by Marvel, it being understood that once Marvel approves, or is deemed to have approved, any Approvable Elements contained or depicted in Submitted Materials, Marvel shall not have any further approval rights regarding such Approvable Elements, unless the depiction of such Approvable Elements in materials subsequently prepared by SPE materially deviates from the depiction thereof which was approved or deemed approved by Marvel (a "Materially Changed Approvable Element").  The procedure set forth in Section 13.b(iv) shall apply if Marvel contends that there is any Materially Changed Approvable Element and any dispute between the parties as to Marvel’s approval rights shall be determined in accordance with the arbitration procedure set forth in Section 13.b(iii).  Any Approvable Element or Materially Changed Approvable Element depicted or contained in the Submitted Materials to which Marvel duly objects in writing during the applicable Approval Period or Changed Element Approval Period, time being of the essence, shall be deemed to be a “Disapproved Element.” SPE shall always have the right to remove any disapproved Approvable Elements in accordance with Section 13.b(iv); and, subject only to Marvel’s approval rights as set forth in this Section 14.c, SPE shall have final creative approval over all elements of each episode of each television series produced hereunder.

15. SPE’S PRE-EXISTING RIGHTS.  


15.a.  Production and Distribution Rights.  If the Conditions are satisfied and the Production Term expires without a Picture having been produced and released by SPE, SPE shall quitclaim to Marvel, free and clear of all liens, claims, encumbrances and restrictions created or incurred by SPE or its successors, licensees or assigns, all rights which SPE and/or its affiliates may then have relating to the production or distribution of a motion picture based upon Spider-Man, specifically including without limitation the home video distribution rights which SPE claims to have acquired from 21st Century Entertainment and any other rights arising from the agreements and documents listed on Schedule 4 or relating to the litigation listed on Schedule 5, and the Cameron Treatment if it is acquired by SPE from MGM or Marvel, but excluding the following (collectively “SPE Development Materials”): all other treatments, outlines, scripts and/or other materials acquired by SPE from MGM and all materials created by or at the direction of SPE during the Production Term.  In connection with such quitclaim SPE shall warrant that it has not theretofore transferred to any party (other than to affiliates) any rights obtained by SPE under such agreements and documents.  In the event that SPE is obligated to (and does) make the foregoing quitclaim, in consideration of this quitclaim Marvel (and its successors, assigns and licensees) shall be obligated to pay to SPE a rights payment of $3,000,000, payable in full upon commencement of principal photography of the first theatrical motion picture produced by any party based in whole or in part on the Property following the expiration of the Production Term.  The foregoing obligation shall be secured either by an irrevocable letter of credit in the amount of $3,000,000 in a form and issued by a bank reasonable acceptable to SPE or by a Mortgage of Copyright on the theatrical motion picture rights in the Property in the form of Exhibit E (or other form reasonably acceptable to SPE), which Marvel shall sign and deliver to SPE upon SPE’s quitclaim to Marvel of the foregoing rights.  


15.b. SPE Development Materials.  If the Conditions are satisfied and the Production Term expires without any Pictures having been produced and released by SPE, Marvel shall have the option at any time thereafter to purchase the SPE Development Materials from SPE by paying to SPE an amount equal to the aggregate of all costs incurred by SPE in connection with the development and/or production of the first Picture plus interest on such costs from the date incurred until the date of payment to SPE at 125% of the prime rate announced from time to time by Bank of America (but in no event more than the maximum legal rate of interest).  If the Conditions are satisfied and SPE produces and releases one or more Pictures prior to the expiration of the Production Period, SPE shall own all of its Development Materials free and clear of any obligation to Marvel, provided that after the expiration of the Production Term SPE's exploitation of the SPE Development Materials shall be subject to Marvel's rights in the Property.

16.  WARRANTIES AND REPRESENTATIONS. 


16.a.  By Marvel.  Marvel warrants and represents that, subject to Section 34 below:



16.a(i)   Ownership.  Marvel is the sole owner of all Rights herein licensed, transferred, granted, assigned and conveyed and purported to be licensed, transferred, granted or assigned to SPE and has the full and sole right and authority to enter into and perform this Agreement and to license, transfer, grant, assign and convey such Rights and will not sell, license, transfer, assign, hypothecate or encumber any such Rights to any party (or consent to any claim of rights by a third party or assume any obligations adversely affecting or limiting the Rights) between the date of this Agreement and the date on which the Conditions are satisfied or the date on which this Agreement terminates by reason of the failure of the Conditions.  At any time following the date on which the Conditions are satisfied or the date on which this Agreement terminates by reason of the failure of the Conditions, Marvel may hypothecate or encumber the Property.  In connection with any encumbrance of the Property after the date on which the Conditions are satisfied, Marvel shall require the party acquiring the security interest to execute documentation in substantially the form of Exhibit G or other documentation reasonably acceptable to SPE pursuant to which SPE is provided with adequate assurances that the security interest will be subject and subordinate to SPE’s Rights and will not disturb SPE’s quiet enjoyment of the Rights.



16.a(ii)  Current Licenses.  There are no currently effective licenses of motion picture or television rights with respect to the Property, except for (A) licenses of the right to distribute and exploit previously produced television episodes and (B) the license to Fox Children’s Network of the right to produce an additional 26 episodes over the 1999/2000 and 2000/2001 seasons and to distribute and exploit such episodes.  Marvel shall supply to SPE no later than 180 days after satisfaction of the conditions a schedule setting forth any merchandising licenses with respect to the Property which are then in effect.  No currently effective merchandising license with respect to the Property covers or encumbers the merchandising rights with respect to Picture-Related Items or Series-Related Items.



16.a(iii)  No Liens.  There are no security interests, liens, charges or encumbrances, nor any contractual restrictions of any kind, affecting SPE’s Rights in the Property except for the lien in favor of Marvel’s current secured lender, UBS AG, Stamford Branch.  All security interests, liens, charges and encumbrances affecting the Property have been (or, prior to the satisfaction of the Condition set forth in Section 1.b(ii), will be) subordinated to SPE’s Rights and security interests hereunder and/or SPE has been (or, concurrently with the tender by SPE of the First Advance, will be) provided with the Quiet Enjoyment Documentation.  SPE’s exploitation of the Property will not obligate SPE to make any payment to any third party under any agreement or other obligation entered into by Marvel. 



16.a(iv)  Not in Public Domain.  No material component or element of the Property is in the public domain.



16.a(v)  Use of Title.  To the best of Marvel's knowledge, the title or titles of the Property may be legally used by SPE in the exercise of all or any of the Rights herein conveyed or agreed to be conveyed, and such use will not infringe upon the federal, state or common law trademark, service mark or trade name of any third party.

 

16.a(vi)  No Infringement.  The exercise of any of the Rights herein granted or conveyed, or agreed to be conveyed, will not in any way infringe upon any copyright, common law, literary, dramatic, or motion picture rights or, to the best of Marvel’s knowledge, any other rights of any party whatsoever, or to the best of Marvel’s knowledge, constitute a libel or defamation of, or invasion of any rights (including, without limitation, the right of privacy or publicity) of any party. 



16.a(vii)   No Impairment.  Marvel has not done, and will not do, any act or thing that will in any way prevent or interfere in any manner with the full and exclusive enjoyment by SPE of any of the Rights herein granted, conveyed or agreed to be granted or conveyed or which will impair, impede, invalidate or encumber any such Rights; provided that (A) the foregoing warranty shall not apply to any of the claims referred to in Section 16.a(viii), and (B) the mere assertion by a third party of an invalid claim (whether or not such claim is asserted in connection with litigation) shall not constitute a breach by Marvel of this Section 16.a(vii).



16.a(viii)  No Claims.  To the best of Marvel’s knowledge as of the date hereof, there are no claims or litigations pending, outstanding or threatened that adversely affect, or that may in any way prejudice, Marvel's exclusive rights in the Property or any of the Rights herein granted, conveyed or agreed to be granted or conveyed, or the copyrights or trademarks therein, except for the matters listed on Schedule 5 and the potential claim by Menahem Golan that he may be entitled to producer fees and/or credits and/or other relief in connection with the first Picture produced hereunder.


16.b.  By SPE.  SPE warrants that it has the full right and authority to enter into and perform this Agreement.  SPE makes no other representations or warranties, express or implied. Without limiting the generality of the foregoing, SPE makes no warranty or representation as to (i) the manner or extent, if, any to which SPE and its affiliates (including SPCP) will exploit the Property (except as otherwise expressly set forth in Section 13.d and 13.e of this Agreement), (ii) the number of Pictures, television programs or other audiovisual productions, if any, which will be developed or produced by SPE, (iii) whether SPCP will develop or carry out a merchandising program with respect to the Property (subject to compliance by SPCP with its express obligations under Section 11 with respect to the exploitation of Picture-Related Items and Series-Related Items by the LP), (iv) the quality, success or market acceptance of any Picture, television program, or other audiovisual program or of any merchandising and licensing program, or (v) the amount of Gross Proceeds, AGR or Marvel LP Share, if any, which may be generated hereunder or received by Marvel.  


16.c.  Survival of Representations and Warranties.  The representations and warranties of the parties shall survive the termination of this Agreement; provided that, except as otherwise provided in Section 1.c with respect to Marvel’s continuing liability under certain circumstances specified therein, the warranties and representations of the parties shall not survive and shall not be deemed to apply in the event of a termination by reason of the failure of the Conditions.

17.  INDEMNITY. 


17.a.  Indemnification.  Subject to Section 17.d below with respect to MGM Chain of Title Claims, Marvel shall indemnify and hold SPE and its parents, affiliates, subsidiaries, directors, officers, agents, employees, licensees, successors, and assigns (collectively, "SPE Indemnitees") harmless from and against any claims, charges, damages, costs, expenses (including reasonable outside attorneys' and outside accountant's fees and disbursements), judgments, penalties, liabilities or losses of any kind or nature whatsoever and settlements (but not as to any portion of a settlement which is unreasonably excessive) (collectively, "Expenses") which may be made, asserted, maintained, sustained, incurred or suffered by or secured against or imposed upon any SPE Indemnitee(s), by reason of any third party claim based on the breach of any of Marvel's warranties or representations under any provision of this Agreement, except to the extent such Expenses are the result of tortious conduct of SPE or any of its agents, employees or other SPE Indemnitees.  SPE shall defend (selecting its own counsel), indemnify and hold Marvel and its parents, affiliates, subsidiaries, directors, officers, agents, employees, licensees, successors, and assigns (collectively, "Marvel Indemnitees") harmless from and against any and all Expenses made, asserted, maintained, sustained, suffered or incurred by Marvel, arising out of or by reason of or resulting from any third party claim (i) based upon the breach of any of SPE's warranties or representations under any provision of this Agreement or (ii) based upon material not included in any Publication and created by SPE, its agents, employees, and/or representatives or (iii) arising out of the development, production, distribution and/or other exploitation of a Production and/or ancillary rights therein, except to the extent such Expenses from any such third party claim under (i), (ii) or (iii) above, are subject to or covered by Marvel's indemnification obligations hereunder or the result of tortious conduct of Marvel or any of its agents, employees or other Marvel Indemnitees.


17.b.  Defense of Claims.  Notwithstanding the foregoing, if any claim is asserted or any legal proceeding is commenced by a third party against SPE or against both SPE and Marvel, alleging that a Production or materials created by SPE in connection with the development or production of such Production, and/or the exploitation of such Production, infringes or violates the rights of the claimant by reason of facts which, if true, would cause the claim (or Expense arising therefrom) to be subject to or covered by Marvel's indemnification obligations hereunder ("Claim"), SPE will defend such Claim on behalf of itself and (if applicable) Marvel; provided, that if SPE at any time determines in good faith, based upon such information as may then be available to SPE, that there has been an actual breach of Marvel's representations and warranties hereunder resulting in such claim,  SPE shall have no further obligation to defend Marvel with respect to such Claim.  If SPE undertakes Marvel's defense in connection with any such Claim (or in connection with any other matter):  (i) Marvel shall give SPE prompt written notice of the Claim and shall cooperate fully with SPE and comply with SPE's instructions in connection with the defense thereof, (ii) SPE shall control the defense of any such Claim and shall have the right to dispose of and/or settle such Claim as SPE in good faith deems appropriate, provided that SPE may not without Marvel’s written consent encumber the Rights or require Marvel to make any payment to a third party in connection with any settlement (it being understood that nothing contained herein shall limit SPE’s right to settle a Claim at SPE’s own expense and then obtain indemnification from Marvel), (iii) Marvel shall not compromise or settle any such Claim without SPE's prior written consent, (iv) SPE shall consult with Marvel as to any proposed settlement of a Claim (with SPE’s decision being final under Section 17.b(ii) above), and (v) Marvel shall have the right to have its own counsel present, at Marvel’s sole expense (provided that there is no interference with SPE’s control of the defense of the Claim).


17.c.  Reservation of Rights.  Notwithstanding SPE's defense or settlement of any Claim on behalf of itself and/or Marvel, SPE reserves all rights, both in equity and at law, against Marvel (including the right to recover any Expenses incurred by SPE in connection with the defense, settlement or other disposition of any such Claim) to the extent such Claim is subject to or covered by Marvel's indemnification obligations hereunder.  With respect to any action brought by SPE against Marvel pursuant to the preceding sentence, such action will be deemed to accrue on the date of the final disposition or settlement of the applicable Claim.  Nothing contained in this Section 17 shall affect the computation of Marvel's Contingent Compensation, if any, in connection with the Picture or limit in any respect the amounts deductible by in computing such participation.


17.d.  MGM Chain of Title Claims.  “MGM Chain of Title Claims” refers to any and all claims and Expenses arising out of obligations, rights, security interests, liens, charges and/or encumbrances relating to the Property which were created, imposed or incurred prior to the date hereof by MGM, Webspinner, Inc., Tangled Web Productions, Inc., Cannon Entertainment Group, Pathe Entertainment, 21st Century Film Corporation, Carolco Pictures, Inc. or their respective affiliates.  Notwithstanding any contrary provision of this Agreement, SPE’s sole remedy against Marvel in the event of a breach of any of Marvel's warranties, representations or covenants arising out of an MGM Chain of Title Claim is the right to recoup any Expenses arising therefrom out of any and all amounts (other than the First Advance) otherwise payable by SPE to Marvel under any provision of this Agreement (and Marvel shall have no obligation to reimburse SPE for such Expenses except out of amounts [other than the First Advance] otherwise payable by SPE to Marvel under this Agreement).


17.e.  Disputes as to Settlements.  If there is any dispute between SPE and Marvel as to whether a Claim (including an MGM Chain of Title Claim) arises out of Marvel’s breach of any of Marvel’s representations or warranties or whether a settlement of a Claim (including an MGM Chain of Title Claim) entered into by SPE under Section 17.b over Marvel’s objection is unreasonably excessive (an “Indemnification Dispute”), such Indemnification Dispute will be subject to binding expedited arbitration under the procedures set forth in Section 24.b below.  Pending such arbitration, SPE may withhold from sums otherwise payable to Marvel under this Agreement any amounts which SPE claims are subject to offset or recoupment by reason of this Section 17, notwithstanding any Indemnification Dispute with Marvel regarding same.  If any arbitration award under this Section 17 determines that SPE has withheld amounts which are not subject to offset or recoupment by reason of this Section 17 (either because a Claim did not arise out of Marvel’s breach of warranty or because a settlement by SPE was unreasonably excessive), SPE shall promptly pay such over-withheld amount to Marvel, with interest from the date of withholding to the date of payment at the rate provided for in Section 10.b(iii) hereof.   

18.  OWNERSHIP; COPYRIGHT PROTECTION; FURTHER DOCUMENTS.  Marvel covenants that:


18.a.  Ownership.  SPE will solely own the copyright and all other rights in and to all scripts, treatments, outlines stories, characters, Productions, derivative works or other material, items or properties of any kind or nature produced or created by SPE pursuant to this Agreement or which otherwise first appear in a Production or other derivative work produced or created by SPE hereunder, subject to the license of merchandising rights to the LP provided for in Section 11.c(ii) hereof and the rights to Marvel provided for in Sections 11.c(iii) and (iv) hereof.


18.b.  Protection of Copyrights and Trademarks.  Any publication of the Property, or any part thereof, in any form shall be with all notice(s) of copyright as shall afford to the Property copyright protection in the United States and all countries adhering to the Berne Convention, the Pan American Copyright Convention and the Universal Copyright Convention.  Marvel will do all acts reasonably necessary to register, preserve and protect all trademarks and other marks which form part of the Property.  Marvel will do all acts necessary to prevent the Property and any portion thereof, now in existence or hereafter created, from falling into the public domain.  In any grants or agreements hereafter made or entered into by Marvel concerning the Property, Marvel will expressly except and reserve all Rights granted to SPE.  


18.c.  Enforcement of Rights.  SPE shall have the benefit of all copyrights and trademarks in the Property and all remedies for enforcing such copyrights and trademarks with respect to the Rights.   In SPE's sole judgment SPE (or the LP) may join Marvel as a party plaintiff or defendant in any action or proceeding relating to the Rights.  All damages, penalties, settlements and profits relating to or arising from any interference with or infringement of any of the Rights are hereby assigned to SPE and shall be includible in the Gross Receipts of the applicable Picture under Paragraph 2.A(iv) of Exhibit A. (or in LP Gross Receipts, as applicable) Marvel shall fully cooperate with SPE (and/or the LP), at SPE's expense, in connection with any suit or action threatened or instituted by or against SPE (and/or the LP) relating to any Rights.  Subject to SPE’s reasonable approval thereof, SPE shall place customary and reasonable copyright and/or trademark notices requested in writing by Marvel on all copies of each Production or other derivative work produced hereunder and such copyright and/or trademark notices, if any, as are required under applicable law to protect Marvel’s rights in the Property on all Paid Ads or other materials issued to the general public by or under the direct control of SPE in connection with any such Production or derivative work.  SPE shall notify its licensees and sub-distributors of any notices which are required to be accorded pursuant to the foregoing and shall use all reasonable efforts to obtain the compliance of its licensees and sub-distributors with such requirements if SPE is notified of a breach. 


18.d.  Further Documents.  Upon signature hereof Marvel shall execute, acknowledge and deliver to SPE a short form Copyright License in the form attached hereto as Exhibit F, which shall be held in trust by SPE and not recorded in the U.S. Copyright Office until the Conditions are satisfied.  Marvel agrees to duly execute, acknowledge and deliver, or cause to be duly executed, acknowledged and delivered to SPE any and all other copyright or other instruments consistent with the terms hereof that may be necessary, proper or expedient in the opinion of SPE to evidence or record or give constructive notice of SPE’s Rights in the Property or SPE’s rights under Sections 34 and/or 36 hereof, or otherwise carry out and effectuate the purposes and intent of this Agreement. Marvel also agrees to duly execute, acknowledge and deliver, or cause to be duly executed, acknowledged and delivered to SPE any and all security instruments (including Mortgages of Copyright, UCC-1’s or other documents of any nature) consistent with the terms hereof that may be necessary, proper or expedient in the opinion of SPE to evidence or perfect SPE’s security interest under Section 15 hereof.  Marvel hereby irrevocably nominates, constitutes and appoints SPE Marvel's true and lawful attorney-in-fact, which constitutes a power coupled with an interest, with the right to execute, acknowledge and file all such instruments and documents consistent herewith that may be necessary, proper or expedient in the opinion of SPE to evidence or record or give constructive notice of  SPE’s Rights in the Property, or to evidence or perfect SPE’s security interest under Section 15 hereof, or to effectuate SPE’s rights under Sections 34 and/or 36  below, and to do any and all acts and things necessary, in SPE’s good faith judgment with respect to such documentation, if Marvel fails to execute, acknowledge and deliver any such instruments or documents within 5 business days after SPE’s written request.  SPE shall promptly provide Marvel with copies of all documents executed by SPE pursuant to such power of attorney.  SPE agrees to duly execute, acknowledge and deliver, or cause to be duly executed, acknowledged and delivered to Marvel any and all other copyright, security or other instruments consistent with the terms hereof (including Mortgages of Copyright, UCC-1’s or other documents of any nature) that may be necessary, proper or expedient in the opinion of Marvel to evidence or perfect Marvel’s ownership of the Frozen Rights upon the expiration of the Freeze Period, or the rights to be quitclaimed to Marvel under Section 15.a hereof upon, and subject to, the occurrence of the conditions set forth in Section 15.a.

19. USE OF NAMES.  Marvel grants to SPE the right throughout the universe, in perpetuity, to use and reproduce the name “Marvel”or "Spider-Man" in connection with any Production based in whole or in part on the Property or any Rights herein conveyed, and/or in connection with the advertising, promotion, exhibition, distribution or other exploitation of any such Production, and/or in connection with Co-Promotions during the Co-Promotion Window, and/or in connection with merchandising and/or the advertising or publicizing of any Picture-Related or Series-Related Items.  SPE shall have the obligation to accord credit to Marvel, use appropriate trademark and copyright notices provided by Marvel, and display Marvel’s logo (if an SPE, SPCP, or Spider-Man Merchandising L.P. logo is used) for any use of the name Marvel or Spider-Man.  Notwithstanding any contrary provision of this Agreement, SPE will remove the name “Marvel” from those Co-Promotion advertising and/or promotional materials if the Marvel Designee so requests in writing in reasonable time for SPE to remove Marvel’s name before the applicable materials are finalized; provided that SPE’s inadvertent failure to comply with any such removal request shall not be a breach of this Agreement.  If SPE removes Marvel’s name from any those Co-Promotion advertising and/or promotional materials at Marvel’s written request, SPE shall be relieved of any obligation it might otherwise have to accord credit to Marvel or to display Marvel’s logo in connection with the applicable materials.  In no event will SPE include any trademark notice or copyright notice indicating that the Property is owned by any party other than Marvel (or its successors in interest).

20.  RIGHTS AND REMEDIES.   


20.a.  Injunctive Relief.  The rights and remedies of Marvel in the event of a breach of the provisions of the Agreement shall be limited to Marvel's right to damages, if any, and Marvel’s right to seek specific performance for the sole purpose of enforcing SPE’s obligations under Section 15.a hereof, in an arbitration proceeding pursuant to Section 24.b below.  In no event shall Marvel be entitled to cancel, rescind or terminate this Agreement, in whole or in part.  In addition, Marvel may not enjoin or restrain the distribution or exhibition of any Production based in whole, or in part, on the Property, or the use, publication or dissemination of any advertising, promotional or publicity materials issued in connection therewith, except that Marvel shall not solely by virtue of this Section 20.a be prevented from seeking preliminary or permanent injunctive relief in an arbitration proceeding brought pursuant to Section 24.b, below, if, and only if:



20.a(i) Failure to Pay First  Advance.  SPE fails to make payment of the First Advance when due and does not cure such failure within 10 business days following receipt of written notice from Marvel requesting such payment (in which event Marvel may seek to enjoin any exploitation by SPE of the Rights); or 



20.a(ii) Production of Pictures After Picture Production Term.  If it has been determined by final, binding arbitration that the Picture Production Term has expired and by virtue thereof SPE has no further right under this Agreement to commence production of additional Pictures, and SPE thereafter commences principal photography of a subsequent Picture (in which event Marvel may seek to enjoin the production and exploitation of such subsequent Picture, but may not enjoin the production or exploitation of any other Production); or 



20.a(iii) Production of Television Series After Production Term.  If it has been determined by final, binding arbitration that the Production Term, as extended under Section 6.f has expired and by virtue thereof SPE has no further right under this Agreement to commence production of additional television series episodes, and SPE thereafter commences principal photography of a subsequent television series episode which it is not granted the right to produce (in which event Marvel may seek to enjoin the production and exploitation of such subsequent television series episode); or



20.a(iv)  Kids Series. If it has been determined by final, binding arbitration hereof that SPE’s right to produce Kids Series has terminated under Section 14.b and by virtue thereof SPE has no further right under this Agreement to commence production of Kids Series, and SPE thereafter commences principal photography of a subsequent Kids Series which it is not granted the right to produce (in which event Marvel may seek to enjoin the production and exploitation of such subsequent television series episode); or



20.a(v) Disapproved Elements.  SPE incorporates into any Production any Approvable Element or Materially Changed Approvable Element under Section 13.b or 14.c, as applicable, if (A) such element has been finally determined by a duly appointed Arbitrator under Section 24.b to be a Disapproved Element (i.e., to have been timely disapproved and not to have been approved, or deemed approved, by Marvel), and not to have been removed by SPE under Section 13.b(v), and (B) the Arbitrator in the proceeding in which such injunctive relief is sought has found by clear and convincing evidence that the exploitation of the applicable Production with such Disapproved Element will cause major, continuing and irreparable harm to the value or public perception of the Spider-Man character (in which event Marvel may seek to enjoin only the exploitation of such Production incorporating such disapproved Approvable Element or Materially Changed Approvable Element).  It is understood and agreed that Marvel shall have no right to enjoin such Production if such Disapproved Element is deleted or altered so that (x) it does not materially deviate from the Marvel Handbook or from Approvable Elements which Marvel has approved (or is deemed to have approved) in connection with the applicable Production or (y) it incorporates those modifications which Marvel has stated in its Disapproval Notice would render such element acceptable to Marvel or (z) the exploitation of the applicable Production with such Disapproved Element will not cause major, continuing and irreparable harm to the public perception of the Spider-Man character.


20.b.  Notice and Cure.  No act or omission of SPE hereunder shall constitute a default or breach of this Agreement unless Marvel shall first notify SPE in writing setting forth such alleged breach or default and SPE shall not cure the same within 30 days after receipt of such notice (reduced to 10 business days in the event of SPE’s failure to pay any Advance(s)); provided that the foregoing shall not apply to SPE’s failure to pay the First Advance.  No act or omission of Marvel hereunder shall constitute a default or breach of this Agreement unless SPE shall first notify Marvel in writing setting forth such alleged breach or default and Marvel shall not cure the same within 30 days after receipt of such notice

21.   ENTIRE AGREEMENT.  This Agreement (together with the Settlement and Release Agreement between the parties and certain of their affiliates of even date herewith) expresses the entire understanding of the parties hereto and replaces any and all former agreements, understandings and representations relating in any way to the subject matter hereof.  No modification, alteration or amendment of this Agreement shall be valid or binding unless it is in writing and signed by the party to be charged with such modification, alteration or amendment.  No officer, employee or representative of SPE has any authority to make any representation or promise not contained in this Agreement and Marvel acknowledges that Marvel has not executed this Agreement in reliance upon any promise or representation not expressly set forth in this Agreement.  No officer, employee or representative of Marvel has any authority to make any representation or promise not contained in this Agreement and SPE acknowledges that SPE has not executed this Agreement in reliance upon any promise or representation not expressly set forth in this Agreement.

22.  NO PARTNERSHIP, ETC.  Nothing herein contained shall constitute a partnership between, or joint venture by, the parties hereto or constitute either party the agent of the other. This Agreement is not for the benefit of any third party (except for the LP) and shall not be deemed to give any right or remedy to any third party (except for the LP), whether referred to herein or not.

23.  ASSIGNMENT.  


23.a.  SPE’s Right to Assign.  Subject to Section 23.b hereof, SPE shall be free to assign or license any or all of its rights hereunder, and/or to delegate any or all of its duties, obligations and liabilities, at any time and from time to time, to any person or entity, and upon such assignment, SPE shall be released and discharged of and from the delegated duties, obligations and liabilities if such assignment and/or delegation is to: (i) a person or entity into which SPE merges or is consolidated or (ii) a person or entity which acquires all or substantially all of SPE's business and assets and which assumes such obligations in writing, or (iii) a financially responsible entity which is controlled by, under common control with, or controls SPE which assumes such obligations in writing, or (iv) a “Major Studio” (i.e., and expressly defined as limited to: Warner Bros., Fox, Disney, Paramount, Universal, or Dreamworks) or United States television network, which assumes such obligations in writing.  Any purported assignment by SPE in violation of this Section 23 shall be void ab initio.


23.b.  Limitations.  SPE may not assign this Agreement in its entirety except to (i) a person or entity into which SPE merges or is consolidated, or (ii) a person or entity which acquires all or substantially all of SPE's business and assets and which assumes such obligations in writing, or (iii) a person or entity which is controlled by, under common control with, or controls SPE, or (iv) a Major Studio which assumes such obligations in writing.  SPE may not assign its right to produce any Production to, or enter into a co-production agreement with, any entity except (i) any of the entities described in Section 23.b(i) - (iv) hereof, or (ii) in connection a transaction which is, in substance, a financing transaction and pursuant to which SPE initially controls all United States distribution rights with respect to the applicable Production and either controls or has the right to obtain (e.g., through the exercise of one or more options) such United States distribution rights for the entire term of copyright.  SPE may not assign its rights with respect to the ownership and control of the LP under Section 11 hereof except to any of the persons or entities described in Section 23.b(i), (ii) or (iii) hereof.  Upon any assignment or delegation permitted under Section 23.b(i) - (iv) above, SPE shall be released and discharged of and from the delegated duties, obligations and liabilities.  


23.c.  Nike v. Gardner.  
Notwithstanding any contrary provision of this Agreement, SPE shall have the unrestricted right to assign or license to any Person (as defined in Exhibit "A"), on either an exclusive or non-exclusive basis, or otherwise exploit, any or all rights, licenses or privileges with respect to each and every Production produced hereunder by such manner and means and on such terms and conditions as SPE deems appropriate, including without limitation the assignment or licensing of any exhibition, performance, broadcasting, or distribution rights to exhibitors, broadcasters, subdistributors, consumers, end-users and other Persons and the granting to other Persons of the right to further license or assign the rights granted to them by SPE.  Nothing contained in this Agreement is intended to limit or restrict in any manner the full and unrestricted exercise by SPE (and its licensees) of the Productions as SPE deems appropriate, and this Section 37.3 is intended by the parties to be a specific consent by Marvel to such licensing and assignment (and further licensing and assignment by SPE and its assignees and licensees) and to overcome any restrictions on such licensing or assignment arising under the case Gardner v. Nike.

24.
GOVERNING LAW; LEGAL PROCEEDINGS.


24.a.  Governing Law.  THE INTERNAL SUBSTANTIVE LAWS (AS DISTINGUISHED FROM THE CHOICE OF LAW RULES) OF THE STATE OF CALIFORNIA AND THE UNITED STATES OF AMERICA APPLICABLE TO CONTRACTS MADE AND PERFORMED ENTIRELY IN CALIFORNIA SHALL GOVERN (i) THE VALIDITY AND INTERPRE​TA​TION OF THIS AGREEMENT, (ii) THE PERFORMANCE BY THE PARTIES OF THEIR RESPECTIVE OBLIGATIONS HEREUNDER, AND (iii) ALL OTHER CAUSES OF ACTION (WHETHER SOUNDING IN CONTRACT OR IN TORT) ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TERMINATION OF THIS AGREEMENT.


24.b.  Arbitration. 



24.b(i)   Agreement to Arbitrate Subject Disputes.  




A.  Definition of Subject Claims. “Subject Claims” means any and all past, present or future claims or causes of action of any nature by Marvel and/or any of its Affiliates against SPE and/or any of its Affiliates and any and all past, present or future claims or causes of action of any nature by SPE and/or any of its subsidiaries against Marvel and/or any of its  Affiliates which arise out of or relate to any then-existing or previously existing contractual or business relationship between any Marvel Affiliate and any SPE Affiliate entered into at any time prior to the date of such dispute (including without limitation any such agreement or business relationship entered into after the date of this Agreement but prior to the applicable dispute), or otherwise arising out of or relating to actions or inactions taken by any Affiliate of SPE under color of authority purportedly granted by SPE in connection with rights granted by Marvel to SPE under any such then-existing or former agreement.  For example, a claim by Marvel against Sony Electronics or Sony Corporation of America alleging fraud, conspiracy, inducing breach, copyright infringement or trademark infringement with respect to Spider-Man, Ghost Rider, Luke Cage or other intellectual property with respect to which, as of the date when the dispute arises, there is any then-existing or former agreement or business relationship between any Marvel Affiliate and any SPE Affiliate, or otherwise arising out of or relating to actions or inactions taken by any Affiliate of SPE under color of authority purportedly granted by SPE in connection with rights granted by Marvel to SPE under any such then-existing or former agreement, would constitute a Subject Claim.  On the other hand, a claim by Marvel against any SPE Affiliate for copyright infringement with respect to Captain America would not constitute a Subject Claim if, as of the date of the applicable claim, Marvel had never entered into any agreement or business relationship with any SPE Affiliate with respect to Captain America.  For purposes of this provision, “Affiliate(s) shall mean an entity which controls, is controlled by, or is under common control with Marvel or SPE, as applicable. 

B. Agreement to Arbitrate Notwithstanding any contrary provision in any agreements of any kind or nature whatsoever between SPE and Marvel, all Subject Claims shall be resolved solely by mandatory, binding, confidential, private arbitration under the rules and auspices of the Judicial Arbitration and Mediation Service ("JAMS") or Action Dispute Resolution Services ("ADR Services") in accordance with the procedures set forth in this Section 24.b.  The parties expressly agree and confirm that their agreement to arbitrate all Subject Claims will apply in perpetuity and without exception, regardless of the subject matter of any such Subject Claim, regardless of whether the claimant seeks monetary damages, equitable relief or other relief of any nature, and regardless of whether any such Subject Claim is based on past, present, or future events, or sounds in contract or tort, or is based on any statutory (or other) right or remedy of any nature.  



24.b(ii)   General Arbitration Procedures. Except to the extent modified in Paragraph 24.b(iii) below with respect to the resolution of Audit Claims or in Section 13.b(iv) above with respect to disputes about certain creative approval rights, all Subject Claims shall be determined solely in accordance with the following procedures (to the exclusion of any court proceeding, other than proceedings to confirm  and/or enforce a final arbitration award):   Each Subject Claim will be determined by binding arbitration in accordance with the rules of JAMS or ADR Services before a single neutral arbitrator (“Arbitrator”) presiding in Los Angeles County. The Arbitrator shall be an attorney or retired judge with at least ten (10) years relevant experience with respect to the industry to which the claims relate and shall be mutually agreed upon by Marvel and SPE.  If Marvel and SPE are unable to agree on an Arbitrator, within ten (10) business days after written request from the party seeking to initiate the arbitration, the dispute resolution service shall provide a list of five (5) Arbitrators and the parties shall have a period of five (5) business days from receipt of such list within which to agree upon an Arbitrator from such list.  If the Parties are unable to agree within such five (5) business day period, then the Arbitrator shall be appointed by the applicable dispute resolution service. The fees of the Arbitrator shall be borne equally by SPE and Marvel, provided that the Arbitrator may require that such fees be borne in such other manner as the Arbitrator determines is required in order for this arbitration clause to be enforceable under applicable law. The parties shall be entitled to conduct discovery in accordance with Section 1283.05 of the California Code of Civil Procedure, provided that (a) the Arbitrator may upon request of a party limit such discovery if the material sought is not relevant to the issues in dispute or if the nature and scope of such discovery is unreasonable under the circumstances, and (b) no more than twenty (20) written interrogatories or requests for admission may be propounded by Marvel (and/or any of its Affiliates) to SPE (and/or any of its Affiliates), or by SPE (and/or any of its Affiliates) to Marvel (and/or any of its Affiliates), unless the Arbitrator rules that additional interrogatories or requests for admission are reasonable. There shall be a record of the proceedings at the arbitration hearing and the Arbitrator shall issue a Statement of Decision setting forth the factual and legal basis for the Arbitrator’s decision. If neither party gives written notice requesting an appeal within ten (10) business days after the issuance of the Statement of Decision, the Arbitrator’s decision shall be final and binding as to all matters of substance and procedure, and may be enforced by a petition to the California Superior Court in Los Angeles, which may be made ex parte, for confirmation and enforcement of the award. If either party gives written notice requesting an appeal within ten (10) business days after the issuance of the Statement of Decision, the award of the Arbitrator shall be appealed to three (3) neutral arbitrators (the “Appellate Arbitrators”), each of whom shall have the same qualifications and be selected through the same procedures as the Arbitrator. The appealing party shall file its appellate brief within thirty (30) days after its written notice requesting the appeal and the other party shall file its brief within thirty (30) days thereafter. The Appellate Arbitrators shall thereupon review the decision of the Arbitrator applying the same standards of review (and all of the same presumptions) as if the Appellate Arbitrators were a California Court of Appeals reviewing a judgment of the California Superior Court. The decision of the Appellate Arbitrators shall be final and binding as to all matters of substance and procedure, and may be enforced by a petition to the California Superior Court in Los Angeles, which may be made ex parte, for confirmation and enforcement of the award.  If one party appeals the decision of the Arbitrator, that party shall advance the fees and expenses of the Appellate Arbitrators; and if both parties appeal the decision of the Arbitrator, each party shall advance one-half (1/2) of the fees and expenses of the Appellate Arbitrators.  If one party is the "Clearly Prevailing Party" on the appeal (i.e., all of that party's material substantive positions are upheld by the Appellate Arbitrators and there are no "split" decisions under which the Appellate Arbitrators reach a determination which materially differs from the positions of both parties), then the other party shall reimburse the Clearly Prevailing Party for (x) all amounts advanced by the prevailing party toward the fees and expenses of the Appellate Arbitrators plus interest thereon at the applicable statutory rate under California law, and (y) the reasonable outside attorneys’ fees of the prevailing party.  If neither party is the Clearly Prevailing Party on the appeal, then, if only one party appealed, the other party shall reimburse the appealing party for one-half (1/2) of all amounts advanced by the appealing party toward the fees and expenses of the Appellate Arbitrators plus interest thereon at the applicable statutory rate under California law (and there shall be no reimbursement if both parties appealed). The Arbitrator (and/or the Appellate Arbitrators, as applicable) shall have the power to enter temporary restraining orders, preliminary and permanent injunctions and to award other equitable relief (except to the extent that the right to seek or obtain any such injunctive or other equitable relief has been waived in any agreement between the parties).  All arbitration proceedings (including proceedings before the Appellate Arbitrators) shall be closed to the public and confidential and all records relating thereto shall be permanently sealed, except as necessary to obtain court confirmation of the arbitration award.  All information regarding any and all arbitration proceedings shall be deemed Confidential Information under Section 29 below and may not be disclosed by any party except as permitted under Section 29 or as necessary to obtain court confirmation of the arbitration award.



24.b(iii)   Special Procedures for Audit Claims.  "Audit Claim" means a non-tort, non-statutory, breach of contract claim seeking payment in full of a contractually defined participation in the financial performance from the exploitation of a motion picture (and/or ancillary rights relating thereto) or merchandising rights (and/or related rights)and/or seeking a determination as to the proper interpretation or application of the contractual provisions under which any such participation is payable..  All Audit Claims between the parties shall be determined by arbitration in accordance with the procedures set forth in Section 24.b(ii), above, subject to the following:  The claimant ("Payee") will conduct an audit of the books of the other party ("Payor") pursuant to procedures set forth in the applicable agreement and present to the Payor an audit report setting forth the nature and amount of the Payee's Audit Claims in reasonable detail.  The Payor shall have 30 days within which to respond in writing to the audit report.  The parties shall then negotiate in good faith for a period ("Negotiating Period") of 10 business days from the date of the Payor's response with a view to resolving the Audit Claims.  If any applicable Audit Claims are not resolved within the Negotiating Period, such Audit Claims will be resolved in accordance with the procedures of Section 24.b(ii), above, except for the following:  The arbitration hearing shall commence within 30 days after expiration of the Negotiating Period.  If the Arbitrator cannot schedule the hearing within the 30 day prescribed period, then he or she shall schedule the hearing for the earliest possible date thereafter.  The Arbitrator may request briefing of the issues relating to the Audit claims, which briefs shall be exchanged no later than ten (10) days before the arbitration hearing. During the period between the end of the Negotiating Period and the commencement of the arbitration hearing, the Arbitrator shall engage an independent accountant ("Accounting Master") to review any and all accounting books and records of the Payor available for audit under the provisions of the applicable agreement and deemed relevant by the Accounting Master in order to resolve the Audit Claims.  The Accounting Master shall report his or her findings to the Arbitrator, the Payor and the Payee prior to the commencement of the arbitration hearing.  The Arbitrator shall make a final determination of all Audit Claims and issue a final and binding arbitration award within 10 business days after the conclusion of the arbitration hearing.  The award of the Arbitrator with respect to Audit Claims shall not be subject to any right of appeal.  For the avoidance of doubt, the Arbitrator's award in connection with any Audit Claim shall be limited to an award of damages in an amount equal to the net underpayment of the applicable contractually defined participation and the Arbitrator shall have no jurisdiction to award any equitable, statutory or tort damages or remedies. 

25.  TREATMENT IN BANKRUPTCY.  Marvel acknowledges that the rights and licenses granted by Marvel to SPE hereunder would be governed by 11 USC Section 365(n) in the event of the bankruptcy or insolvency of Marvel.  Marvel recognizes that, notwithstanding any rejection of this agreement in any bankruptcy proceeding, SPE may elect to continue to enjoy all rights and licenses granted herein for the entire license term provided in this Agreement. 

26.  TRANSACTIONS WITH AFFILIATES.  


26.a.  Consistency with Comparable Transactions.  SPE and Marvel shall each have the unfettered right to enter into transactions of any nature with entities which, directly or indirectly control, are controlled by, or are under common control with it (“Affiliates”); however, any transaction between SPE and an Affiliate of SPE or between Marvel and an Affiliate of Marvel shall be on terms which are consistent with the terms upon which SPE or Marvel, as applicable, enters into comparable transactions with parties which are not its Affiliates (or on terms which are consistent with the terms on which the applicable Affiliate enters into comparable transactions with third parties). 


26.b.  Permitted Transactions.  Notwithstanding any contrary provision hereof, SPE shall have the right in its sole discretion to grant to SPE Affiliates exclusive licenses and/or exclusive or advance exploitation windows for any Production or product, if the balance of the terms of the applicable license are consistent with the provisions of Section 26.a hereof.  Without limiting the generality of the foregoing, SPE shall have the right in its sole discretion to grant to SPE Affiliates exclusive television exhibition or broadcast rights and/or to permit electronic games to be exploited solely on the Playstation format, if the balance of the terms of the applicable license are consistent with the provisions of Section 26.a hereof.

27.  FORCE MAJEURE.  An event of “Force Majeure" means any Act of God, war, accident, fire, strike, lockout or other labor controversy, riot, civil disturbance, act of public enemy, law, enactment, rule, restraint, stay, injunction, order or act of any governmental instrumentality or military authority, failure or inability to obtain any necessary permit or license, failure of technical facilities, inability to obtain sufficient labor, technical or other personnel (including, without limitation, cast or crew members), failure, delay, or reduction in transportation facilities or water, electricity or other public utilities, death, disability (with respect to cast only) or unavailability of or inability to obtain life, accident, cast or health insurance (at customary rates and subject only to customary exclusions and deductible amounts) or inability to obtain visas, labor permits or other governmental licenses for a principal member of the cast or the director, death, disability or unavailability of the producer, third party breaches, or other cause not reasonably within SPE's control or which SPE could not by reasonable diligence have avoided, as the result of which SPE is materially hampered in the exploitation of the Property or SPE's normal business operations become commercially impractical.

28.  NOTICES.  All notices required hereunder shall be in writing and shall be given either by personal delivery, telecopy/facsimile, email or by United States mail (postage prepaid), and shall be deemed given hereunder on the date personally delivered or telecopied, or the date three (3) business days after the date mailed if mailed in the United States, and ten (10) business days after the date mailed if mailed outside of the United States; provided, however, any notice which commences the running of a cure period shall not be effective until actual receipt of such notice by the party to whom it is directed or such party's representative.  If notice hereunder is given by telecopy/facsimile, a courtesy copy of such notice shall be sent by United States mail, provided that a party's inadvertent failure to send such duplicate notice shall not be deemed a breach of this Agreement by such party.  Until further notice, the addresses of the parties shall be as follows:



Sony Pictures Entertainment Inc.



10202 W. Washington Boulevard



Culver City, California 90232



Fax No.: (310) 244-5565



Attention: General Counsel



Marvel Characters, Inc.



10 East 40th St., 9th Floor



New York, New York 10016



Fax No.: (212) 576-4004



Attention: General Counsel

29.  CONFIDENTIALITY; PRESS RELEASES.  As used herein, the term "Confidential Information" refers to all of the following: (a) the terms of this Agreement (except for those terms set forth in the redacted version of the 1999 version of this Agreement which was filed with the Los Angeles Superior Court in the action filed by Marvel against SPE (“Redacted Agreement”) and the nature and extent of any modifications or amendments to the 1999 version of the Agreement which are contained in this Amended and Restated Agreement, (b) all information about the contents of any Production, until SPE determines that it is appropriate to disseminate such information in the normal course of marketing, promoting, releasing and/or otherwise exploiting such Production, (c) all information about any disputes between SPE (and/or any of its Affiliates) and Marvel (and/or any of its Affiliates), including without limitation any disputes as to any of the matters referred to in Section 24.a(i) – (iii), and all information regarding the performance or alleged non-performance by any party of any of its obligations under this Agreement, and (d) all information about any arbitration proceedings under Section 24.b, provided that, at the request of either party, the parties shall issue a joint press release stating only that there is a dispute between the parties, that it is being arbitrated and that all other matters relating to the dispute are confidential.  Neither SPE nor Marvel (nor any of their respective agents, employees, attorneys, representatives or affiliates) shall, without the prior written consent of the other party, disclose any Confidential Information to any party other than to their respective officers, directors, employees, agents, attorneys, accountants and/or bankers, or as otherwise required by law or to enforce to the terms of this Agreement.  In addition, the parties agree to use reasonable efforts to avoid any further dissemination or discussion of the contractual terms set forth in the Redacted Agreement.  Promptly after satisfaction of the Conditions, Marvel and SPE will issue a joint, mutually-approved press release concerning this Agreement, but neither party shall release any information regarding this Agreement (or its existence) prior to such joint press release.  SPE will issue and control all publicity regarding all Productions produced by SPE hereunder; however, SPE will consult with Marvel regarding the overall publicity, advertising campaign and distribution pattern, for the initial theatrical release of the Pictures in the United States.  Promptly after full execution of this Amended and Restated License Agreement, Marvel and SPE will issue a joint, mutually-approved press release concerning the settlement of their disputes, but neither party (nor any of their respective agents, employees, attorneys, representatives or affiliates) shall disseminate any information regarding the settlement of their disputes except by way of such mutually approved joint press release.

30.  INSURANCE.  Marvel, the LP, the Marvel GP, the SPE GP and the Executive Producers shall be covered as additional insureds under SPE’s errors and omissions insurance policy for each Production, subject to the applicable terms, conditions and exclusions of such policies, with respect to material created by or for SPE (but not as to material contained within the Property). Marvel the LP, the Marvel GP, the SPE GP and the Executive Producers shall be covered under SPE’s general liability insurance policy for each Production, subject to the applicable terms and conditions of such policies

31.  SCREENINGS; CHARITABLE SCREENING.  SPE shall, at Marvel’s request, arrange for a screening of each Picture in Los Angeles and/or New York City for Marvel and the customers and licensees of the LP.  If SPE does not conduct a celebrity premiere of any Picture in New York, SPE will conduct a charitable screening of such Picture in New York at Marvel’s request and at Marvel’s sole expense.
32. LITIGATION.  Upon SPE’s acquisition of the MGM rights as contemplated in Section 1.b hereof, SPE and Marvel will enter into a separate Settlement Agreement and Release of Claims pursuant to which the parties shall dismiss with prejudice all pending litigation between them relating to Spider-Man.  [The parties acknowledge that this obligation has been satisfied.]

33.  RIGHTS AS MEMBER OF GENERAL PUBLIC.  Nothing contained in this Agreement shall be deemed to limit the respective rights of the parties as members of the general public, including the unrestricted right of both SPE and Marvel to utilize public domain material and Marvel’s right of both SPE and Marvel to make phonorecords utilizing compositions owned by SPE which have theretofore been incorporated into phonorecords by SPE or its licenses.

34.  VIACOM CLAIMS AND LITIGATION.


34.a.  Funding of Litigation/No Warranties by Marvel.  Marvel shall vigorously prosecute and fund all costs (including all attorneys fees) relating to the prosecution of the pending litigation between Marvel and Viacom until the earlier of the entry of a non-appealable final judgment of a court of competent jurisdiction (“Final Judgment”) or the full execution of a settlement reasonably satisfactory in form and substance to SPE.  The warranties by Marvel under Section 16 hereof shall not apply to any claims or causes of action asserted by Viacom or its affiliated companies in the pending litigation between Marvel and Viacom and the grant of rights by Marvel to SPE hereunder is subject to Viacom’s rights, if any, with respect to the Property.  Marvel shall consult fully with SPE regarding the conduct of the Viacom litigation; and, at SPE’s request and at SPE’s sole expense, Marvel shall engage associate counsel designated by SPE to represent Marvel in connection with the Viacom litigation.


34.b.  Exclusion of Television Rights/Payment.  If pursuant to a Final Judgment or pursuant to a settlement of the pending litigation between Marvel and Viacom which is approved in writing by SPE it is determined that Viacom owns or controls any television rights with respect to any Picture(s) produced hereunder, then such television distribution rights shall be deemed excluded from the rights granted by Marvel to SPE under Section 3 hereof.  In such event, SPE shall be entitled, as compensation for such excluded rights, to receive direct payment from Viacom of all sums otherwise payable by Viacom to Marvel in respect of such rights.  Marvel hereby assigns to SPE the right to receive any and all such payments.  SPE shall have the right to act as Marvel’s attorney in fact under Section 18.d hereof to execute any and all documents required in order for SPE to receive direct payment of such amounts from Viacom.


34.c.  Settlement.  Notwithstanding any contrary provision of Section 34.a, SPE shall have the right, at any time, to act on Marvel’s behalf to settle any or all claims or issues in the pending litigation between Marvel and Viacom with respect to the Property on any terms which may be acceptable to SPE, provided that (i) Marvel is not obligated to make any payment to SPE or Viacom in connection therewith, (ii) such settlement does not create, assume (or constitute an admission of) any right(s), liens, encumbrances and/or obligations in favor of Viacom and/or any other party which would be binding on Marvel or its successors other than (A) the release of claims and other customary terms of litigation settlement agreements, including representations, warranties and indemnification obligations relating to authority and/or no prior transfer of claims, etc., and/or (B) obligations in connection with Pictures produced by SPE hereunder, and (iii) if SPE enters into a settlement in connection with Pictures produced by SPE hereunder, (A) the settlement shall not permit Viacom to maintain any action for damages (or any other claim or action) against Marvel during the period between the date of the settlement with Viacom and the end of the Picture Production Term, and (B) the settlement will provide for Marvel to receive a full release from any and all claims, rights or obligations in favor of Viacom if SPE actually produces a Picture.  In connection with any settlement under this Section 34.c SPE shall have the right to act as Marvel’s attorney in fact under Section 18.d hereof for the purpose of executing settlement agreements, releases, stipulations, dismissals or other documents which are necessary or convenient in order to effectuate such settlement and are consistent with this Section 34.c.  SPE shall consult with Marvel with respect to any such settlement.  SPE’s Rights will be subject to any and all terms and conditions contained in any settlement agreement or other document entered into by SPE as Marvel’s attorney in fact.  SPE shall perform any obligations to Viacom in connection with Pictures produced hereunder which are undertaken by SPE in a settlement agreement or other document entered into by SPE as Marvel’s attorney in fact. 


34.d.  Computation of Contingent Compensation to Marvel.  For the avoidance of doubt, SPE and Marvel hereby confirm that if, as a result of either a Final Judgment or a settlement entered into or approved by Marvel or a settlement entered into by SPE in good faith pursuant to Section 34.c, above, Viacom controls distribution rights with respect to any Picture(s) produced hereunder, the Gross Receipts of such Picture(s) for the purposes of computing Marvel’s Contingent Compensation shall include the net amount actually received by SPE from Viacom, rather than the amounts received by Viacom.

35.  SPE’s RIGHTS OF FIRST NEGOTIATION AND FIRST REFUSAL.  Notwithstanding any contrary provision of Section 4 hereof, commencing on the expiration of the Picture Production Term, Marvel will have the right, subject to SPE’s Right of First Negotiation under Section 35.a, to negotiate with third parties with respect to the production, financing and distribution of long-form productions (more than 78 minutes of running time, including main and end titles) to be produced for initial exploitation by means of direct-to-home-video, direct-to-pay per view, video on demand, internet delivery (or comparable delivery systems) (the “Subject Rights”).  Notwithstanding any contrary provision of Section 4 hereof, commencing on the expiration of the Picture Production Term, the Freeze Period with respect to the applicable Subject Rights shall expire (and Marvel shall have the right to conclude agreements with third parties with respect to the applicable Subject Rights) upon Marvel’s compliance with SPE’s Right of First Refusal with respect to such rights under Section 35.b hereof.  SPE’s rights of First Negotiation and First Refusal shall expire upon the expiration of all extensions of the Production Term under Section 6.f.

PRIVATE 

35.a.  First Negotiation.  The following procedure shall apply to SPE's rights of "First Negotiation" hereunder.  Upon Marvel's election to exploit any Subject Right, and prior to negotiating with any other party, Marvel shall offer ("Marvel's Offer") in writing to negotiate in good faith exclusively with SPE regarding the mutually acceptable terms upon which any or all of the Subject Rights may be sold or licensed to SPE.  If SPE gives Marvel written notice of SPE's desire to negotiate regarding Marvel's Offer within ten (10) business days thereof, Marvel and SPE shall so negotiate in good faith for a period not to exceed fifteen (15) business days ("Negotiation Period").  If SPE and Marvel reach agreement as to any or all of the Subject Rights within the Negotiation Period, such rights shall vest in SPE and a written agreement conforming to the terms accepted by SPE shall be entered into.  If SPE fails to give Marvel written notice of SPE's desire to negotiate regarding Marvel's Offer within ten (10) business days after notice thereof, Marvel shall have the right to offer those Subject Rights not then acquired by SPE to other parties.  If SPE and Marvel fail to reach agreement within the Negotiation Period regarding SPE's acquisition of all of the Subject Rights, Marvel shall have the right, subject to Section 35.b below, as applicable, to offer those Subject Rights not then acquired by SPE to other parties.  tc "

(c)
First Negotiation.  The following procedure shall apply to Columbia's rights of \"First Negotiation\" hereunder.  Upon Company's election to exploit any right that is subject to a right of first negotiation (which for the purposes of this Paragraph 19(c) shall be referred to as a \"Subject Right\") and prior to negotiating with any other party, Company shall offer (\"Company's Offer\") in writing to negotiate in good faith exclusively with Columbia regarding the mutually acceptable terms upon which any or all of the Subject Rights may be sold or licensed to Columbia.  If Columbia gives Company written notice of Columbia's desire to negotiate regarding Company's Offer within ten (10) business days thereof, Company and Columbia shall so negotiate in good faith for a period not to exceed fifteen (15) business days (\"Negotiation Period\").  If Columbia and Company reach agreement as to any or all of the Subject Rights within the Negotiation Period, such rights shall vest in Columbia and a written agreement conforming to the terms accepted by Columbia shall be entered into.  If Columbia fails to give Company written notice of Columbia's desire to negotiate regarding Company's Offer within ten (10) business days after notice thereof, Company shall have the right to offer those Subject Rights not then acquired by Columbia to other parties.  If Columbia and Company fail to reach agreement within the Negotiation Period regarding Columbia's acquisition of all of the Subject Rights, Company shall have the right, subject to Paragraph 19(d) or 19(e) below, as applicable, to offer those Subject Rights not then acquired by Columbia to other parties.  "
PRIVATE 

35.b.  First Refusal.  The following procedure shall apply to SPE's rights of "First Refusal" hereunder.  Subject to compliance with SPE's right of First Negotiation under Section 35.a above, if at any time Marvel receives any bona fide offer from any third party, on terms less favorable to Marvel than the final offer made by Marvel to SPE during the Negotiation Period (which offer shall be reduced to a writing) ("Final Written Offer"), to license, lease, purchase or in any way acquire any Subject Right and Marvel proposes to accept such offer, Marvel shall notify SPE in writing accordingly ("Sales Notice").  The Sales Notice shall: (A) identify the Subject Rights and set forth the rights, licenses and privileges respecting such Subject Rights which are the subject of such offer ("Sales Rights"); (B) set forth the name and address of the offeror ("Offeror"); and (C) set forth all of the material terms ("Terms") of such offer, which shall include, but not be limited to rights proposed to be exploited, the territory, the term, the consideration to be paid (which shall be expressed as, or readily reducible to, a determinable sum of money (which may include a participation or royalty if the manner in which it is calculated is set forth with reasonable specificity) and the method of payment thereof.  During the period of ten (10) business days following SPE's actual receipt of the Sales Notice, SPE shall have the exclusive option ("First Refusal Option") to acquire the Sales Right(s) upon the Terms set forth in the Sales Notice.  If SPE elects to exercise the First Refusal Option, SPE shall give Marvel written notice thereof within said ten (10) business day period, and SPE shall, upon payment to Marvel of that portion of the consideration specified in the Sales Notice which is immediately payable, automatically acquire such Sales Right(s) on the Terms set form in the Sales Notice.  If SPE exercises a First Refusal Option with respect to any Sales Rights, Marvel shall execute and deliver to SPE such further instruments and documents as may be necessary to vest in SPE each and all of the Sales Rights so acquired by SPE, although Marvel's failure to do so shall not adversely affect the vesting of such Sales Rights in SPE, and in such event the agreement between the parties shall be deemed to be the terms accepted by SPE as supplemented by all of the terms of this Agreement not inconsistent therewith.  The foregoing procedure shall apply to each bona fide offer from a third party regarding any or all of the Subject Rights.  Any provision of a proposed agreement with a third party which: (x) is not part of the Terms thereof, or (y) cannot be as easily performed by one party as another shall, at SPE's option, be deemed to be excluded from the terms of any offer and SPE may accept the Terms set forth in the applicable Sales Notice without agreeing to any such excluded provision.  If SPE chooses not to accept the Terms set forth in a Sales Notice, Marvel shall have the right to offer the Sales Rights to other parties.  If SPE chooses not to accept the Terms set forth in a Sales Notice, Marvel shall for a period of one hundred eighty (180) days have the right to enter into an agreement with the Offeror (but no other party) upon the Terms set forth in the Sales Notice (or on terms more favorable to Marvel than those set forth in the Sales Notice).  Marvel may not enter into an agreement with the Offeror after the expiration of such one hundred eighty (180) day period or enter into an agreement on any terms with any other party at any time with respect to any or all of the Subject Rights without first offering SPE the opportunity to acquire such Sales Rights in accordance with the procedure set forth hereinabove.  The provisions of this paragraph shall remain in full force and effect until the expiration of the Production Term (including any extensions under Section 6.e hereof).

36.
MGM LITIGATION.


36.a.  Funding of Litigation.  Marvel shall vigorously prosecute and fund all costs (including all attorneys fees) relating to the prosecution of the pending litigation between Marvel and MGM until the earlier of the entry of a non-appealable final judgment of a court of competent jurisdiction (“Final Judgment”) or the full execution of a settlement agreement and related documentation which satisfies the Conditions set forth in Sections 1.b(ii) and (iii).  To the extent that it retains standing to do so following execution of this Agreement, SPE agrees to oppose any motion by MGM or its affiliates to continue or postpone the MGM litigation; provided that nothing contained herein shall prevent SPE or Marvel from seeking a continuance in the event of the illness or unavailability of their respective witnesses or lead counsel.  SPE and Marvel shall consult regarding the conduct of the MGM litigation and regarding any and all potential settlements thereof.


36.b.  Settlement by SPE.  SPE shall have the right to act on Marvel’s behalf solely for the purpose of settling any or all pending litigation between Marvel and MGM with respect to the Property on terms (and within a time period) which will satisfy the Condition set forth in Section 1.b(ii) and (iii), provided that Marvel is not obligated to make any payment to SPE or MGM in connection therewith and that such settlement does not create, assume (or constitute an admission of) any right(s), liens, encumbrances and/or obligations in favor of MGM and/or any other party which would be binding on Marvel or its successors other than (i) the release of claims and other customary terms of litigation settlement agreements, including representations, warranties and indemnification obligations relating to authority and/or no prior transfer of claims, etc., and/or (ii) obligations in connection with Pictures produced by SPE hereunder.  In connection with such settlement SPE shall have the right to act as Marvel’s attorney in fact under Section 18.d hereof for the purpose of executing settlement agreements, releases, stipulations, dismissals or other documents which are necessary or convenient in order to satisfy the Conditions set forth in Sections 1b.(ii) and (iii) hereof and are consistent with this Section 36.b.   In connection with any such settlement entered into by SPE, no rights with respect to the Property may be granted by SPE to MGM and SPE may not permit MGM to retain any claimed rights in connection with any Production.   SPE’s Rights will be subject to any and all terms and conditions contained in any settlement agreement or other document entered into by SPE as Marvel’s attorney in fact.  SPE shall perform any obligations to MGM in connection with Pictures produced hereunder which are undertaken by SPE in a settlement agreement or other document entered into by SPE as Marvel’s attorney in fact (e.g., if such settlement agreement requires that a writer engaged by MGM be paid additional compensation if the writer receives credit in connection with a motion picture produced by Marvel or its successors, SPE will perform such obligation if such writer receives credit in connection with a Picture produced by SPE hereunder).   If any money is paid by MGM to SPE under any settlement pursuant to this Section 36.b, SPE and Marvel will attempt in good faith to agree what portion of such money represents a payment in settlement of Marvel’s indemnification claim against MGM and if Marvel and SPE are unable to agree the issue shall be determined by arbitration under the procedures set forth in Section 24.b, above.

37.
CAMERON TREATMENT.  Effective upon satisfaction or waiver by SPE of the Conditions and subject to SPE’s payment of the First Advance within the period provided in Section 7.a, Marvel hereby quitclaims to SPE all right, title and interest in and to the Cameron Treatment which Marvel may now have or which Marvel may hereafter acquire (in connection with the settlement of the Spider-Man Litigation or otherwise).  SPE does not assume any obligations to Cameron.  Notwithstanding the foregoing, SPE shall indemnify and hold Marvel harmless from any and all loss, cost, expense, or liability arising out of or pursuant to those executory obligations, if any, to which Marvel may be subject under the applicable agreements for Cameron’s services in connection with any and all Productions produced under this Agreement, and, in addition, SPE shall  sign and deliver to Marvel a WGA Assumption Agreement with respect to the Cameron Treatment.  If SPE produces a Picture based upon the Cameron Treatment, then, notwithstanding any other provision hereof, upon the expiration of the Production Term, all rights in the Cameron Treatment shall remain vested in SPE and Marvel shall not have the right to acquire the Cameron Treatment under the provisions of Section 15 hereof. 

38.    MUSIC LICENSES TO MARVEL.


38.a.  Compositions/Mechanical License Rate.  Upon request from Marvel and only with respect to compositions owned, controlled and administered by SPE or its affiliates which are included in Productions (“Production Compositions”), SPE agrees (subject to it having the rights from the composer and co-publishers, if any, to do so) that it will grant mechanical licenses for such Compositions at 3/4ths of the then current statutory rate for use by Marvel in so-called “compilation albums” (e.g., “Marvel’s Greatest Hits,” “Greatest Cartoon Hits,” etc.), subject further to the following:



38.a(i) Marvel may not utilize more than two (2) Production Compositions licensed hereunder from any one (1) Production in any one (1) compilation album.



38a.(ii) Any Marvel compilation album in which Production Compositions licensed hereunder are included may not bear as its title the title of any Production soundtrack album, any Production Composition or the title of any Production in which the Production Composition was used.



38.a(iii)
No “cover version” of a Production Composition included in a Marvel compilation may be issued as a single record earlier than the later of eighteen (18) months following the release of the Production in which the Composition was contained or 18 months after the release of the applicable soundtrack album in which the Production Composition was first contained in the United States.  If no single record of a Production composition is released from a production soundtrack album within six (6) months after the release of the applicable album, then the foregoing cover version single release restriction shall not apply.

38.b.  Master Recording Licenses.  In the event that soundtrack albums are issued in conjunction with Productions, SPE will use reasonable efforts in consultation with Marvel (prior to entering into the prospective soundtrack album deal) to secure the right for Marvel to include masters from the soundtrack album on compilation albums to be issued by Marvel not earlier than the later of eighteen (18) months following the release of the Production in which the Composition was contained or eighteen (18) months after the release of the soundtrack album in which the Production Composition was contained in the United States, subject also to the record company having the rights to license the aforesaid masters to Marvel, to the negotiation of a reasonable advance and royalty to the applicable record company and to the negotiation of a reasonable royalty override to SPE and to the payment of all third party royalty obligations.  If the record company which controls the applicable masters agrees to permit such masters to be included on a compilation album as contemplated above, SPE and Marvel shall use reasonable good faith efforts to cause the negotiation regarding the compensation to the record company (and identification of third party royalties) to occur concurrently with the conclusion of the applicable SPE soundtrack album deal.   

39.    PLANTED SPIN-OFFS.  


39.a.  Definition/Ownership.  A “Planted Spin-off” means a motion picture or television program or other comparable production which is not based on the Property and in which a principal character is an SPE Character (as defined in Section 11.c(i)).  SPE shall own all rights in Planted Spin-offs and shall have the unrestricted right to produce and distribute Planted Spin-offs at any time.  


39.b.  Payments.  On a totally non-precedential basis, SPE shall make the following payments to Marvel in connection with Planted Spin-offs.



39.b(i)  Motion Pictures.  With respect to Planted Spin-offs which are feature-length motion pictures intended for initial theatrical release,  $500,000, payable on commencement of principal photography, as an advance against a participation equal to 1.25% of the Gross Proceeds of the applicable Planted Spin-off.



39.b(ii)  Television Series.  With respect to Planted Spin-offs which are animated television series, the amounts provided for in Sections 9.a and 10.a hereof.  With respect to Planted Spin-offs which are live-action television series, 50% of the amounts provided for in Sections 9.a and 10.a hereof.



39.b(iii)  Other Productions.  With respect to all other Planted Spin-offs (including, without limitation, direct-to-home-video rights; direct-to-pay per view rights; television MOW and mini-series rights [provided that the initial episode or pilot of a television series shall not be considered an MOW regardless of its length]; live television rights; and programs intended for initial and direct exhibition over the internet or comparable delivery system), a payment, which is less than the amount provided for in Section 39.b(i), the precise amount to be agreed upon by SPE and Marvel at the time the applicable Planted Spin-off is produced.  If the parties are unable to agree, the amount shall be determined by  arbitration under the procedures set forth in Section 24.b above.  


39.c.  Merchandising. On a totally non-precedential basis, from and after the date on which the merchandising rights with respect to SPE Characters revert to SPE under Section 11.c(ii), Marvel will be entitled to the same participation with respect to SPE’s receipts from the exploitation of merchandising rights in the SPE Characters as Marvel would have been entitled to under Section 11 hereof if such receipts had been received by the LP.  The accounting, payment and audit provisions of Section  11.g(ii) hereof shall apply (with Marvel having the same rights as are applicable to SPE under that provision). 

40. STANDING.  If prior to or after the effective date of the license of Rights under Section 3 hereof, Marvel would otherwise lack the standing to prosecute any of the litigation listed on Schedule 5, SPE hereby agrees that Marvel shall have such standing.

41.  LIMITED PARTNERSHIP AGREEMENT.  Concurrently with the execution of this Agreement, the parties shall execute the Limited Partnership Agreement and the Certificate of Limited Partnership in the form attached hereto as Exhibit H and Exhibit I, respectively, which shall be held in trust by SPE and not recorded until the Conditions are satisfied.    

42.   EXECUTION OF RELEASES AND DISMISSALS.   Releases and dismissals as between SPE and Marvel and their respective affiliates, which are consistent with the requirements of Section 1.b(iii), shall be executed by such parties concurrently with the signature of this Agreement and shall be held in trust by SPE’s litigation counsel pending satisfaction of the Conditions.  If the Conditions are timely satisfied the releases shall be delivered to the parties and the dismissals shall be filed with the applicable courts.  If the Conditions are not timely satisfied, the documents shall be destroyed.

43.   ADVERTISING COMMITMENT.  During the 5 year period commencing May 21, 2004, SPE commits that the total of the following will be not less than $3,000,000: (a) amounts paid by SPE and/or its Affiliates to Marvel or any of its Affiliates for advertising in print and/or internet media and/or other media published or distributed by Marvel or its Affiliates (e.g., comic books and other print publications or internet banner advertisements), plus (b) commissions earned by Tangible Media in respect of the placement by SPE and/or its Affiliates of television or other third party media advertising through Tangible Media.  As used herein, "Affiliate" means any entity controlling, controlled by or under common control with SPE or Marvel, as applicable.

44.  CORPORATE AND INSTITUTIONAL USES OF PRODUCTIONS BY MARVEL.  Marvel shall have the non-exclusive right to use (at Marvel's sole expense) stills and/or clips, not exceeding 3 minutes in running time, from Productions which have theretofore been theatrically released by SPE and/or from SPE's marketing materials which have theretofore been released to the general public by SPE in connection with general corporate or institutional uses by Marvel and/or by its affiliates (e.g., trade shows, financial prospectuses, annual reports and/or meetings with shareholders or investment analysts, archival purposes [e.g., the SPE On-Line Museum], etc.), provided that Marvel, shall include in all such materials notice indicating that the applicable Production or marketing materials are owned by SPE.
45.  EXECUTION; COUNTERPARTS.  This Agreement may be executed by fax and in any number of counterparts, which together shall constitute one instrument.  The parties have cooperated in the drafting of this Agreement and it shall not be construed against either party.







SONY PICTURES ENTERTAINMENT INC.







By:_____________________________________







Its:_____________________________________

MARVEL CHARACTERS, INC.

By_______________________________

Its:_______________________________ 

The undersigned hereby joins in and guarantees all licenses granted by and obligations undertaken by Marvel Characters, Inc. in the above Agreement.








MARVEL ENTERPRISES, INC.







      By____________________________







      Its____________________________
SCHEDULE 1

MGM RIGHTS DOCUMENTS

Exclusive License Agreement as of April 1, 1985, between the Cannon Group, Inc. and Marvel Entertainment Group, Inc. as modified by a settlement agreement dated November 4, 1988 by and between New World Entertainment, Ltd. and Cadence Industries Corporation; 

Quitclaim Agreement dated April 13, 1989 between 21st Century Film Corporation Menahem Golan, and Tropol, Inc. on the one hand, and Pathé Communications Corp., on the other hand, Property Agreement as of July 1, 1989 between 21st Century Productions, N.V. and Marvel Entertainment Group, Inc., as amended; Memorandum Agreement as of May 19, 1990 between 21st Century Film Corporation and a co-production entity to be designated; 

Rights Agreement as of July 1, 1991, between Carolco International N.V. and Marvel Entertainment Group, Inc.; 

Letter Agreement dated November 19, 1993 between Marvel Entertainment Group and Carolco Pictures, Inc.; Settlement Agreement dated February 14, 1995, under which Menahem Golan assigned and quitclaimed all Spider-Man rights to 21st Century Film Corporation; 

Order in In Re 21st Century Film Corporation, et al., Case Nos. LA-93-53846 KL (and related cases approving asset sale of debtors’ interests in Spider-Man Project to Tangled Web Productions, Inc., as further set forth in Exhibit 1, Spider-Man Asset Purchase Agreement; 

Order in In Re Carolco Pictures, Inc., Case Nos. LA-95 39299 LF through LA-95 39306 LF authorizing and approving assumption and assignment of certain executory contracts relating to Spider-Man to Webspinner, Inc., as further set forth in Settlement, Release and Quitclaim Agreement dated as of January 30, 1997.

Settlement Agreement as of February 24, 1995 by and among 21st Century Film Corporation, a debtor in substantively consolidated Chapter 11 bankruptcy proceedings (together with its direct and indirect subsidiaries docketed under case number 93-53846-KL; by Ronald L. Durkin, Chapter 11 Trustee; Credit Lyonnais Bank Nederland N.V.; Menahem Golan, an individual; Rachel Golan, an individual and the spouse of Golan; Yael Golan, an individual and the daughter of Golan; Burton Resources Limited; The Golan Family Trust; G&A Productions, Inc., a California corporation; Golart Productions, Inc., a California corporation; Grove Park International S.A.; Grove Park Ltd.; Power Pictures, Inc.; The Wells Company; International Dynamic Pictures, a Nevada corporation f/k/a Golan Entertainment; and Hin Kan Enterprises Ltd.

SCHEDULE 2

CLASS B CATEGORIES

Telephone Services, including long-distance services, (excluding phone cards)

Automobiles

Shoes

Sportswear

Film/Cameras

Airlines/Hotels/Travel Services

Salty Snack Foods shall be a Class B Category only during the period from February 22, 1999 through May 21, 2004 following which Salty Snack Foods will be included in Category A-3.

SCHEDULE 3

DIRECTOR KILL LIST

Paul Anderson

Luc Besson

Michael Caton-Jones

Rob Cohen

Joe Dante

Roger Donaldson

Nora Ephron

David Fincher

Renny Harlin

Peter Hewitt

Mick Jackson

Joe Johnston

Alex Proyas

Kevin Reynolds

Robert Rodriguez

Peter Segal

Ron Underwood

Paul Verhoeven

Zucker Brothers

SCHEDULE 4

SPE RIGHTS DOCUMENTS

Letter Agreement as of June 23, 1989 between 21st Century Film Corporation and RCA/Columbia Home Video, as amended by letters of August 14, 1989, August 22, 1989, November 1, 1989, December 8, 1989, December 13, 1989, March 19, 1990, July 27, 1990 and September 24, 1992.

SCHEDULE 5

CURRENT CLAIMS AND LITIGATION

(1)
21ST Century Film Corporation v. Carolco Pictures, Inc., Carolco International N.V., Spiderman Productions, Ltd., RCS Video Services Antilles, N.V., Carolco International, Inc. and Marvel Entertainment Group, Inc. (L.A.S.C. Case No. BC 079359) and related cross-actions, including Carolco Pictures, Inc., Carolco International, N.V., Spiderman Productions, Ltd. and RCS Video Services Antilles, N.V. v. 21st Century film Corporation and Menahem Golan and John J. Gibbons, Chapter 11 Trustee for Marvel Entertainment Group, Inc. and Marvel Characters, Inc. v. Viacom International, Inc., Sony Pictures Entertainment, Inc., Columbia TriStar Home Video, Inc., Metro-Goldwyn-Mayer, Inc. Tangled Web Productions, Inc. and Webspinner, Inc.;

(2)
Carolco Pictures, Inc., Carolco International, N.V., Spiderman Productions, Ltd. and RCS Video Services Antilles, N.V. v. CPT Holdings, Inc., Columbia Pictures Home Video, Inc. d/b/a Columbia TriStar Home Video (L.A.S.C. Case No. SC028496) and related cross-actions including CPT Holdings, Inc., Columbia Pictures Home Video, Inc. d/b/a Columbia TriStar home Video v. Carolco Pictures, Inc., Carolco International N.V., Spiderman Productions, Ltd. and RCS Video Services Antilles, N.V.
(3)
Metro-Goldwyn-Mayer Studios, Inc. f/k/a Metro-Goldwyn-Mayer, Inc., Tangled Web Productions, Inc. and Webspinner, Inc. v. Marvel Entertainment Group Inc., Marvel Characters, Inc., Viacom International, Inc., Columbia Pictures Home Video, Inc., Columbia TriStar Home Video, Sony Entertainment Pictures, Inc., Comfinance S.A., Comfinance International and Giancarlo Parterri (L.A.S.C. Case No. 113157).  The above cases, and others, are currently consolidated under L.A.S.C. Case No. BC 079359 (with Case Nos. SC 028496, SC 028497, BC 105108 and related Case No. BC113157);

(4)
Any and all claims, actions, motions and adversary proceedings of any kind or nature filed in In re 21st Century Film Corporation, et al. (Case No. 93-53846 and consolidated cases);

(5)
Any and all claims, actions, motions and adversary proceedings of any kind or nature filed in In re Carolco Pictures Inc., et al. (Case Nos. 95-39229-LF through LA 95-39306-LF);

(6)
John J. Gibbons, Chapter 11 Trustee for Marvel Entertainment Group, Inc. and Marvel Characters, Inc. v. Viacom International, Inc., Sony Pictures Entertainment, Inc., Columbia TriStar Home Video, Inc., Metro-Goldwyn-Mayer, Inc., Tangled Web Productions, Inc. and Webspinner, Inc. (Adv. Proceeding No. 98-165 (RRM)).


(7)
Any and all claims, actions, motions and adversary proceedings of any kind or nature filed in those chapter 11 cases captioned:  In re Marvel Entertainment Group, Inc., The Asher Candy Company, Fleer Corp., Frank H. Fleer Corp., Heroes World Distribution, Inc., Malibu Comics Entertainment, Inc., Marvel Characters, Inc., Marvel Direct Marketing, Inc. and Skybox International, Inc., pending under Case Nos. 96-2069-2077 and 97-638-RRM. 

(8)
Viacom International, Inc. v. Carolco Pictures, Inc., Carolco International, Inc., Spiderman Productions, Ltd., RCS Video Services Antilles, N.V., CPT Holdings, Inc., Columbia Pictures Home Video, Inc., Columbia TriStar Home Video, Metro-Goldwyn-Mayer, Inc., Tangled Web Productions, Inc., Webspinner, Inc., Marvel Entertainment Group, Inc. and Marvel Characters, Inc. (L.A.S.C. Case No. BC 105018) 

SCHEDULE 6

1.
Computers and Peripherals, including without limitation:

(a)
Handhelds/PDAs 


(b)
Wireless compatible laptop         

(c)
Notebooks

(d)
Desktops

 
(e) 
Receivers

(f)
Double Layer DVD & RW Drive

(g)
Displays

(h)
Projectors

(i)
CD/DVD Burners

(j)
Receivers

(k)
Keyboards

(l)
Recovery CD

(m)
Speakers

(n)
Storage Media

2.
Digital cameras/camcorders, including without limitation:

(a)
Handheld Camcorders

(b)
Photo Printers

(c)
Digital Storage Device 

(d)
Camera Docking Station

(e)
Surge Protectors

3.
Televisions, including without limitation:


(a)
Projection 


(b)
Tube


(c)
Flat Panel


(d)
HDTV


(e)
Handheld Television

4.
Entertainment Robots, including without limitation (excluding toys intended primarily for sale to children):


(a)
Aibo 

5.
Car Audio, including without limitation:


(a)
Speakers


(b)
Receivers


(c)
Antennas


(d)
Subwoofers


(e)
Amplifiers


(f)
CD Players/changers

6.
Portable Audio Devices, including without limitation:


(a)
Digital Music Players


(b)
Personal Audio Player


(c)
Boombox


(d)
Radio


(e)
Voice Recorders


(f)
Headphones


(g)
Microphones


(h)
Recording Media


(i)
Remote Controls


(j)
Speakers

7.
Home Audio and Video Products, including without limitation:


(a)
Home Theater Audio Systems


(b)
DVD Player


(c)
VHS VCR


(d)
Digital Recorders


(e)
Satellite Receivers


(f)
HiFi Components


(g)
HiFi Systems


(h)
Recording Media


(i)
Remote Controls


(j)
Selectors


(k)
Speakers


(l)
Subwoofers

8.
Cellular Telephones, including without limitation:


(a)
Headphones

9.
VideoGame Platform Consoles, including without limitation (but excluding single use handheld video game devices):


(a)
Playstation


(b)
Playstation 2


(c)
PSP type devices

SCHEDULE 7

ALL OTHER BREAKFAST FOOD

ALL OTHER SAUCES

ASEPTIC JUICES [except Marvel may license Excluded Beverages (as defined below)]
BAKED GOODS – REFRIGERATED. [except on-site retail bakery (non branded)]
BAKERY SNACKS 

BAKING MIXES [except Marvel may license outside US and Canada]

BLANK AUDIO/VIDEO MEDIA 

BOTTLED JUICES – SINGLE SERVING [except Marvel may license Excluded Beverages]
BOTTLED WATER [except Marvel may license Excluded Beverages]
BREAKFAST MEATS 

CANNED JUICES – SINGLE SERVING [except Marvel may license Excluded Beverages]
CANNED MEAT 

CANNED/BOTTLED FRUIT

CARBONATED BEVERAGES 

COLD CEREAL 

COOKIES [except for on-site retail bakery (non-branded)]

CRACKERS 

CREAM CHEESE/CREME CHEESE SPREAD 

DESSERT TOPPINGS 

DESSERTS – REFRIGERATED [except Marvel may license outside US and Canada]

DINNER SAUSAGE

DIP/DIP MIXES  - SINGLE SERVING

DOUGH/BISCUIT DOUGH – REFRIGERATED

DRINK MIXES 

DRY FRUIT SNACKS 

DRY PACKAGED DINNERS 

ENERGY DRINKS [except Marvel may license Excluded Beverages]
ENGLISH MUFFINS 

EVAPORATED/CONDENSED MILK 

FOILS & WRAPS
FOOD & TRASH BAGS

FRANKFURTERS 

FRESH BREAD & ROLLS 

FROSTING

FROZEN APPETIZERS/SNACK ROLLS 

FROZEN BREAD/FROZEN DOUGH 

FROZEN BREAKFAST FOOD 

FROZEN COOKIES [except for on-site retail bakery (non-branded)] 

FROZEN DESSERTS/TOPPING – [except Marvel can license outside US and Canada]

FROZEN DINNERS/ENTREES 

FROZEN MEAT 
FROZEN PIES 

FROZEN PIZZA 

FROZEN POT PIES 

GELATIN/PUDDING MIXES

GLAZED FRUIT

HOT CEREAL 

ICE CREAM CONES/MIXES 

JELLIES/JAMS/HONEY 

JUICE/DRINK CONCENTRATE 


JUICES – FROZEN 

LUNCHEON MEATS 

LUNCHES – REFRIGERATED

MARSHMALLOWS 

MEAT PIES 

MEXICAN FOODS 

MILK (INCLUDING FLAVORED MILK) [except Marvel may license Excluded Beverages (as defined below)]
MILK FLAVORING/COCOA MIXES 

MUSTARD & KETCHUP 

NATURAL CHEESE 

NON-FRUIT DRINKS – SINGLE SERVING [except Marvel may license Excluded Beverages]
PANCAKE MIXES

PASTA – REFRIGERATED
PASTA [except Marvel may license canned pasta]

PASTRY/DOUGHNUTS

PEANUT BUTTER 

PHOTOGRAPHY SUPPLIES [except Marvel may license non-branded disposable cameras]
PICKLES/RELISH/OLIVES 

PIES & CAKES (INCLUDING CHEESECAKES)- [Marvel to continue to license, but may not allow licensees to conduct co-promotions relating to the Property or sell licensed goods relating to the property at any restaurant during any Exclusive Co-Promotion Window].
PIZZA – REFRIGERATED

PIZZA PRODUCTS 

POPCORN/POPCORN OIL [except Marvel may license non-branded items with  unique packaging, e.g. collector tins]

POWDERED MILK 

PROCESSED CHEESE 

REFRIGERATED DIPS 

REFRIGERATED ENTREES

REFRIGERATED JUICES/DRINKS [except Marvel may license Excluded Beverages]

REFRIGERATED MEAT/POULTRY PRODUCTS 

REFRIGERATED SIDE DISHES

REFRIGERATED TEAS/COFFEE 

REFRIGERATED TORTILLA/EGGROLL/WONTON WRAP

RICE/POPCORN CAKES 

SALTY SNACKS 

SNACK BARS/GRANOLA BARS [except Marvel may license power bars, vitamin bars, energy bars]

SNACK NUTS/SEEDS/CORN NUTS 

SOUP 

SPORTS DRINKS 

SPREADS – REFRIGERATED

SINGLE SERVING DINNERS 

SYRUP/MOLASSES 

TEA – INSTANT TEA MIXES 

TEA/COFFEE READY-TO-DRINK

TOASTER PASTRIES/TARTS 

YOGURT [except Marvel may license outside US and Canada]

“Excluded Beverages” means non-carbonated beverages packaged in containers which are (x) single-serving, (y) Non-Branded, and (z) are in a shape or contain prominent artwork addressed primarily to children under the age of 10.  "Non-Branded" means a container in which the name of the manufacturer and/or distributor is displayed, if at all, only in a non-prominent manner.


RIDER TO EXHIBIT "A"PRIVATE 

Paragraph 1.B  After the phrase “Columbia TriStar Television” insert “Columbia TriStar Home Video.”  At the end of the paragraph, insert the phrase “and any other subsidiaries of Sony Pictures Entertainment Inc. (“SPE”) which act as the principal distributor of the Picture or which engage in the theatrical or television distribution (as opposed to exhibition) of the Picture.”

Paragraph 2.A.: Delete the word "Columbia" and insert the phrase "or credited to Columbia (excluding sums credited by parties insolvent at the time of such crediting)".

Paragraph 2A (ii)(b):  In the third line after the word “subdistributor” insert the phrase “or credited to the account of such subdistributor” and after the parenthetical add the phrase “excluding amounts credited to such subdistributor’s account by parties insolvent at the time of such crediting).”

Paragraph 2.A.(iii):  Delete the phrase "and booklets" and insert the phrase ", booklets, and advertising and promotional accessories".

Paragraph 2.A.(v):


Delete the word "specifically" which appears after the phrase "where Columbia has taken over the operation of such theater(s)".


Insert the word "actual" before the phrase "out-of-pocket costs".

Paragraph 2.A.(vii):  Insert the following new paragraph: "(vii)  The net receipts (i.e., gross receipts less any out-of-pocket costs, but excluding costs of Columbia's regular employees and 'in house' overhead) from any product placements in the Picture."

Paragraph 2.1:


Insert a comma after the phrase "settlement of disputes" and insert the phrase "relevant to the exhibition of the Picture" after the phrase "or otherwise".


At the end of such paragraph, insert the phrase "; provided that non-returnable advance payments and guarantees shall be included in Gross Receipts when received.  Advances or guarantees from theatrical exhibitors always shall be deemed returnable for purposes hereof, regardless of the terms of any agreement between Columbia and such exhibitors."

Paragraph 2.2:  


After the word “thereof” in clause (a), insert the phrase “(not exceeding $500,000 without the written consent of Participant).”  Delete the phrase "or others who may use or" which appears at the beginning of clause (b)(i) of such paragraph, and insert the word "who" instead.  


Insert the parenthetical "(but excluding four-wall engagements)" after the word "Picture" at the end of clause (b)(i) of such paragraph.


Delete the phrase "any of Columbia's rights in or to the Picture," which appears after the phrase "with the sale or other disposition of" at the beginning of clause (c) of such paragraph.


In clause (d), delete the phrase "except, that any such sums shall, if collected by Columbia within ninety (90) days of the completion of the principal photography of the Picture, be applied in reduction of the Cost of Production of the Picture".


At the end of clause (e), insert the phrase ", provided that the foregoing is not intended to exclude from Gross Receipts amounts paid or payable for the licensing of rights to distribute or exhibit the Picture".

Paragraph 3.B:


At the beginning of such paragraph, delete the phrase "Copyright, patent and trademark expenses". 


After the phrase "other similar associations or bodies", insert the phrase "allocable to the Picture according to Columbia's custom and practice, but at any event allocated in a fair and reasonable manner".


In the seventh line, after the phrase "allocated and charged to Columbia" insert the phrase ", provided that in no event shall the amount deducted for such dues and assessments exceed One Percent (1%) of the first $50,000,000 of theatrical Gross Receipts of the Picture and One-Half Percent of all theatrical Gross Receipts thereafter", and insert the word "reasonable" before the words "legal fees".

Paragraph 3.C:  


In the first line of such paragraph, insert the word "outside" before the word "attorneys'" and insert the phrase "and outside accountants'" after the word "attorneys'" and before the word "fees".


At the end of such paragraph, insert the phrase ", and provided that in no event shall the amount deducted for the foregoing costs and expenses of collection exceed One Percent (1%) of the first $50,000,000 of theatrical Gross Receipts of the Picture and One-Half Percent of all theatrical Gross Receipts thereafter, and in no event shall the amount deducted for the costs for checking attendance and exhibitors' receipts exceed One Percent (1%) of the first $50,000,000 of theatrical Gross Receipts of the Picture and One-Half Percent of all theatrical Gross Receipts thereafter."

Paragraph 3.E


Delete this provision in its entirety.

Paragraph 4:


In clause (ii) of such paragraph, delete the phrase "which does not specify what portion of the license payments applied to the respective motion pictures in the group (or to such prints or other materials, if any, as may be supplied )".


At the end of the first sentence of such paragraph, insert the phrase ", but in any event, allocated in a fair and reasonable manner".


In the second sentence of such paragraph, delete the phrase "retroactive wage adjustments," which appears after the phrase "reasonably anticipates".


In the third sentence of such paragraph, delete the phrase "twenty four (24) months" and insert instead the phrase "eighteen (18) months (for tax  reserves) or twelve (12) months (for all other reserves)".


At the end of the third sentence of such paragraph, delete the phrase "otherwise incurred, sustained, or" which appears  before the word "paid".

Paragraph 5:  Delete the penultimate sentence of such paragraph.

Paragraph 6:


In the third sentence of such paragraph delete the phrase “twenty-four (24)” and insert “thirty-six (36)” in its place.  At the end of the fifth sentence of such paragraph, delete the phrase "in respect of the United States and Canada and one hundred twenty (120) days in respect of all other places".  Delete in their entirety the eighth and ninth sentences of this paragraph, beginning with the clause “Statements need not be rendered.”

Paragraph 7:


In the second sentence of such paragraph, insert the phrase "audit and" before the phrase "verify earnings statements rendered hereunder".


In the third sentence of such paragraph, delete the phrase "approves of" which appears in the parenthetical and insert instead the phrase "hereby pre-approves Sills & Adelman, Phil Hacker and Co. and", and insert the phrase ", excluding any firm which acts as auditors for Sony Pictures Entertainment or any parent, subsidiary or affiliated company thereof" after the phrase "so-called 'Big Five' accounting firms".


At the end of the sixth sentence of such paragraph, delete the phrase "date of mailing of the statement on which such transaction or items was first reflected" and insert instead the phrase "expiration of the applicable statute of limitations period", and delete the phrase "twelve (12) months after delivery of such written objection" and insert instead the phrase "such period".


Amend the phrase “eighteen (18)” to read “thirty-six (36),” wherever it appears in this 
paragraph.

Paragraph 10:  At the beginning of the third sentence of such paragraph, insert the phrase "in good faith" after the phrase "Columbia may".

Paragraph 12:  In the second sentence of such paragraph, delete the phrase "a financially responsible party" and insert instead the phrase "either (i) a company into which Columbia may merge or (ii) a major United States theatrical distribution company".  In the event of any inconsistency between the provisions of the Agreement and the provisions of Paragraph 12 of Exhibit A, the provisions of the Agreement shall control.

Paragraph 13:


In clause (ii) of such paragraph, insert the word "such" before the word "assignment", and delete the word "which" which appears after the word "assignments" and insert instead the words "if such".


At the end of clause (ii), insert the phrase ", provided that the foregoing limitation shall not apply to Participant's grants pursuant to Participant's will or testamentary trust or as part of a corporate dissolution or merger; and/or".


In clause (iv) of such paragraph, insert the word "hereunder" after the word "assignment".

Paragraph 14:


After the parenthetical "(at Participant's cost)", insert a colon and the number "(i)".


Delete the word "shall"  which appears before the phrase "pay the difference between the proceeds" and insert the subparagraph number "(ii)".

Exhibit  "A-1" (Soundtrack Royalties):


In the second sentence of the first paragraph of such exhibit, insert the phrase "or otherwise receives any sums in connection with phonorecords based upon or utilizing the soundtrack of the Picture," after the phrase "made from the soundtrack of Picture,".


In the last sentence of the first paragraph of such exhibit, after the phrase “royalty equivalent to” insert the word “gross,” and after the phrase “received by Columbia” insert the phrase “or credited to its account by a solvent party.”  At the end of the first paragraph of such exhibit, insert the parenthetical "(provided that any amount which is deducted hereunder shall not also be deducted in computing Participant's share of the Gross Proceeds of the Picture)".


At the end of clause A., insert the phrase, “to the extent paid or payable by Columbia.”


At the end of the first sentence of clause B., insert the phrase, “but only to the extent paid or payable by Columbia or charged against sums otherwise payable to Columbia.”


In clause C., after the phrase “Any additional costs,” insert the phrase “paid or payable by Columbia,” and after the phrase “(which are not” insert the phrase “properly to be” 

Exhibit "A-2" (Music Publishing Rights):  In the second line of the first paragraph of such exhibit, insert the phrase "or otherwise receives any sums in connection with such rights," after the word "Picture,".


End of Rider
 EXHIBIT A


GROSS PROCEEDS
1.
Definitions.  As used in this Exhibit, the following terms shall have the meanings indicated:


A.  "Agreement":  The agreement to which this Exhibit is attached;


B.  "Columbia":  Columbia Pictures Industries, Inc., its subsidiaries, Columbia/TriStar Television, and joint ventures between Columbia and other United States motion picture distributors engaged in the distribution in foreign territories of motion pictures including the "Picture" (as defined below);


C.  "Home Video Rights":  The right to sell, rent, license, distribute, and/or otherwise exploit, transmit or make available "Video Devices" (as defined below) embodying the Picture;


D.  "Participant":  The "Person(s)" entitled to receive a "Participation" under the provisions of the Agreement;


E.  "Participation":  Any amount payable to any Person whether characterized as a deferment, bonus, gross participation, net participation, profit participation, or otherwise, which amount is based, dependent, computed or payable, in whole or in part, on the net or gross receipts, box office receipts, earnings or proceeds derived from a Picture, or any percentage of the foregoing, or is payable at such time as any such receipts, earnings or proceeds equal a specified amount, whether such receipts, earnings, or proceeds are computed in the same manner as provided in this Agreement or are otherwise computed, or any similar type of payment (or the economic equivalent thereof) based in any manner upon the economic performance of the Picture or upon any other contingency of any nature; provided, that "Participation" shall not include a "deferment" payable in connection with a Picture which is a fixed obligation in a definite amount and is payable whether or not the receipts, earnings, or proceeds of such Picture equal a specified amount; provided that Participations payable in respect of the supplying of financing for the production or distribution of the Picture shall be disregarded for all purposes hereunder.


F.  "Person":  A natural person, partnership, corporation, association, collective bargaining organization, unincorporated association, estate, trust or any other juridical entity or any nation, state or other governmental entity or any agency or subdivision thereof;


G.  "Picture":  The motion picture referred to in the Agreement;


H.  "Territory":  Unless otherwise defined in the Agreement, the entire universe; and


I.  "Video Device":  A copy of the Picture embodied in a cassette, cartridge, phonogram, video disc, tape, or other similar device, now or hereafter known or devised, designed to be used in conjunction with a reproduction apparatus that causes the Picture to be visible on the screen of a standard consumer television receiver or comparable device, now or hereafter known or devised, which is located in a private living accommodation.

2.  Gross Receipts.  As used in this Exhibit, "Gross Receipts" shall mean the aggregate of:


A.  All sums actually received by Columbia from the following:



(i)  Licenses by Columbia directly to exhibitors of the right to exhibit the Picture in any and all languages or versions, by any means, method, process or device now or hereafter known, invented, discovered or devised, (a) in theaters to audiences who pay an individual charge for admission to such theater (including reissues), or (b) by means of free television, so-called “basic cable” television program services such as USA Network, or pay television program services such as HBO.



(ii)  Licenses by Columbia to "subdistributors" (i.e., third parties who license to exhibitors the right to exhibit the Picture (x) in motion picture theaters to paying audiences, and/or (y) by means of free television, so-called “basic cable” television program services such as USA Network, or pay television program services such as HBO) on the following basis:




(a)  "Flat Sale" basis, i.e., licenses to subdistributors for a flat sum license fee without any right on the part of Columbia to share in such Subdistributor's Receipts; and




(b)  "Subdistributor's Receipts" basis, i.e., licenses to subdistributors on a basis requiring each such subdistributor to account to Columbia in respect of its receipts.  In such event, the receipts received by each such subdistributor from its exhibitors (or other licensees) which Columbia accepts for the purpose of such subdistributor's accountings to Columbia shall be included in the Gross Receipts of the Picture (in lieu of the sums paid by such subdistributor to Columbia).



(iii)  The sale or lease of souvenir programs and booklets.



(iv)  Recoveries by Columbia from actions based on unfair competition, piracy and/or infringements of copyrights and trademarks of the Picture, which recoveries are intended to compensate Columbia for losses sustained in respect of the Picture and shall be fairly and reasonably allocated among all motion pictures involved therein; provided, that no Distribution Fee shall be charged on any portion of such recovery included in the Gross Receipts that represents punitive, rather than actual or statutory, damages.



(v)  The net receipts from so-called "four-wall" deals on a collective basis, i.e., the sums received by Columbia from theater(s) where Columbia has taken over the operation of such theater(s) specifically for the exhibition of the Picture, less all out-of-pocket costs of operating the theater(s) and those advertising costs that would normally and actually be paid by theaters and which are paid by Columbia.



(vi)  Monies received by way of settlement, arbitration award, court order or otherwise pursuant to Section 801 et seq. of the Copyright Revision Act of 1976, as amended, or any successor thereto, or any equivalent thereof in any other jurisdiction, on account of any compulsory license to cable companies or other delivery systems permitting the retransmission of the Picture, less all costs incurred in connection with the establishing of Columbia’s rights to such monies and/or the collection of such monies, including without limitation the fees and disbursements of outside attorneys, experts and/or consultants.



(vii)  Licenses by Columbia of the right to exhibit and/or distribute the Picture by traditional non-theatrical means (i.e., for public exhibition of the Picture other than in theaters, such as in schools, military bases, airlines, ships at sea and prisons) and/or by means of pay-per-view television.


B.  All aid, subsidies and cash prizes actually received by Columbia in connection with the Picture.


C.  An amount equal to Twenty percent (20%) of Home Video Gross Proceeds.  "Home Video Gross Proceeds" means Columbia's actual receipts from the exercise of Home Video Rights, less the total of (i) the cost of manufacturing the master of such Video Devices and (ii) any and all credit allowances, rebates, and refunds relating thereto.  Notwithstanding any contrary provision hereof, in no event shall the amount included in Gross Receipts with respect to receipts from the sale, rental, lease, license, distribution or other exploitation of any Video Device or Video Devices exceed Fifty Percent (50%) of "Home Video Net Proceeds" derived therefrom.  "Home Video Net Proceeds" means Columbia's actual receipts from the sale, rental, lease, license, distribution or other exploitation of any applicable Video Device(s), less the total of (i) any and all credit allowances, rebates, and refunds relating thereto and (ii) any and all Distribution Expenses incurred in connection therewith, including, without limitation, all expenses of manufacturing, packaging, shipping, distributing, advertising, and/or marketing.


D.  In respect of the exploitation of soundtrack recordings, music publishing, and merchandising in connection with the Picture, only such royalties as are referred to and computed in accordance with Exhibits A-1, A-2, and A-3 attached hereto and incorporated herein.


2.1  Gross Receipts shall be determined after all refunds, credits, discounts, allowances and adjustments granted to exhibitors and subdistributors, whether occasioned by condemnation by boards of censorship, settlement of disputes or otherwise.  Advance payments and guarantees shall not be included in Gross Receipts until earned by the exhibition of the Picture or forfeited.


2.2  Gross Receipts shall not include (a) any portion thereof which is contributed to charitable organizations in connection with or related to premieres of the Picture; (b) the receipts of the following parties, whether or not subsidiaries or divisions of Columbia: (i) exhibitors or others who may use or actually exhibit the Picture, (ii) radio or television program services, networks, broadcasters, communications service providers and/or program services and the like (including, without limitation, pay, pay-per-view, cable, satellite, digital, on-line, internet and/or closed circuit systems), (iii) book or music publishers, (iv) phonograph record producers or distributors, (v) merchandisers, manufacturers and the like, (vi) theme parks and other location-based entertainment, and/or (vii) retailers, clubs, direct-mail merchandisers and/or other Persons who sell, rent, lease, license, transmit or otherwise make Video Devices available to consumers or other members of the general public for purchase, rental, licensing or viewing; and (c) any sums paid or payable to, or derived by, Columbia for or in connection with the license, sale or other disposition of any of Columbia's rights in or to the Picture, the literary or musical materials contained in or on which the Picture is based (collectively, "Underlying Rights") or as a result of the production or exploitation of motion picture(s), of any type or character and/or radio, television, or any programs or dramatic or other types of performance based on such Underlying Rights or any other uses thereof (including, without limitation, remakes of, or sequels to, the Picture), or the sale, transfer, assignment, license, or other disposition of all or any part of Columbia's right to produce or exploit any such motion picture or program or any exercise any such Underlying Rights; (d) any sums paid or payable to Columbia or any affiliate of Columbia in respect of any use or disposition of cut-outs, trims, tracks, backgrounds, stock shots, sound-effects, props, costumes or other properties; except, that any such sums shall, if collected by Columbia within ninety (90) days of the completion of the principal photography of the Picture, be applied in reduction of the Cost of Production of the Picture; (e) any sums paid or payable to (or otherwise received by) Columbia or any of its affiliates to finance production and/or distribution expenses of the Picture, or as advances for, or as reimbursement of all or any portion of the Cost of Production and/or Distribution Expenses of the Picture or otherwise in connection with any financing transactions of any nature; (f) any sums collected by Columbia from theatrical exhibitors as the exhibitors' share of cooperative advertising expenses; and (g) any sums paid or payable to Columbia for or in connection with, or as the result of Columbia's furnishing, supplying, rendering, procuring, arranging for, or making available any materials, equipment, facilities, or services in connection with the production of the Picture.

3.  Gross Proceeds.  The "Gross Proceeds" of the Picture shall mean the Gross Receipts remaining after the deduction therefrom on a continuing basis, regardless of when incurred or payable, of the following costs, charges, and expenses incurred by Columbia:


A.  All sales, use, receipts, excise, remittance, value added and other taxes (however denominated) to any governmental or taxing authority assessed upon, or with respect to, the negatives, duplicate negatives, prints or sound records of the Picture, or upon the use or distribution of the Picture, or upon the revenues derived therefrom, or any part thereof and any and all sums paid or accrued on account of duties, customs and imposts, costs of acquiring permits, and any similar authority to secure the entry, licensing, exhibition, performance, use, broadcast, transmission, or communication of the Picture in any country or part thereof, regardless of whether such payments or accruals are assessed against the Picture or the proceeds thereof or against a group of motion pictures in which the Picture may be included or the proceeds thereof; and all costs of contesting or settling any of the matters described above, with a view to reducing the same.  In no event shall the recoupable amount of any such tax (however denominated) imposed upon Columbia be decreased (nor Gross Receipts increased) because of the manner in which such taxes are elected to be treated by Columbia in filing net income, corporate franchise, excess profits or similar tax returns.  There shall be no deduction from the Gross Receipts, and Participant shall not be required to pay or participate in, (x) Columbia's or any subdistributor's United States Federal or State income taxes or franchise taxes based on Columbia's or such subdistributor's net income, or (y) any income tax payable to any jurisdiction by Columbia or any subdistributor based on the net earnings of Columbia or such subdistributor. If any taxes deducted pursuant hereto are subsequently refunded to Columbia by the taxing authority to which such taxes were initially paid, the Distribution Expenses previously deducted pursuant to this Paragraph 6.E. shall be readjusted by crediting thereto an amount equal to so much of such refund received by Columbia as shall represent a refund of taxes in respect of the Picture previously deducted.


B.   Expenses of transmitting to the United States any funds accruing to Columbia from the Picture in any other country, such as cable expenses, or any discounts from such funds taken to convert such funds directly or indirectly into U.S. dollars; copyright, patent and trademark expenses; royalties payable to manufacturers of sound recording and reproducing equipment; dues and assessments of the Motion Picture Association of America or other similar associations or bodies, including payments for the support of the Academy of Motion Picture Arts and Sciences allocated and charged to Columbia; legal fees to other than Columbia's regularly employed legal department; and any and all other expenses in addition to those referred to herein incurred by Columbia in connection with the licensing of the Picture for exhibition or for other uses of the Picture.


C.  Costs and expenses (including reasonable attorneys' fees) incurred by Columbia in connection with the following: any action taken by Columbia (whether by litigation or otherwise) in enforcing collection of Gross Receipts including, but not limited to, costs incurred in connection with efforts to secure monies includible in Gross Receipts pursuant Paragraph 2.A(vi) hereof (to the extent such costs do not serve to reduce Gross Receipts under said Paragraph 2.A(vi)); (on a pro rata basis) for checking attendance and exhibitors' receipts; to prevent unauthorized exhibition or distribution of the Picture; to prosecute or defend actions under the anti-trust laws; or to prevent any impairment of, encumbrance on or infringement upon, the rights of Columbia in and to the Picture; to audit the books and records of any exhibitor, subdistributor or licensee; and/or to recover monies due pursuant to any agreement relating to the distribution or exhibition of the Picture; provided, that no deduction shall be made for the fees or salaries of Columbia's regularly employed staff attorneys and accountants.


D.  All residuals, supplemental market payments, Participations, or other monies paid or payable to any Person, including any guild, union, trustee or fund, pursuant to any applicable collective bargaining agreement by reason of any use, sale, exhibition or other exploitation of the Picture or Video Devices or by reason of, or as a condition for, any use, re-use or re-run thereof for any purpose or in any manner whatsoever, and all taxes, pension fund contributions, and other costs and payments computed on or payable in respect of any of the foregoing (collectively, “Residuals”); provided, however, that if Participant or any principal stockholder of Participant, or any heirs, executors, administrators, successors or assigns of Participant or any such stockholder, is entitled, either directly or by way of participation in any pension fund, to any such Residuals, the amount payable shall be treated as an advance against Participant's Participation hereunder, and conversely, any Participation paid to Participant hereunder shall constitute an advance against such Residuals payable to or for the benefit of Participant or any principal stockholder of Participant, or any such heirs, executors, administrators, successors or assigns.  Residuals attributable to United States free network television exhibitions shall be treated as an expense of distribution in the accounting period in which the applicable license fee is included in the Gross Receipts.


E.  In the event Columbia elects to reissue or re-release the Picture, all Distribution Expenses incurred by Columbia in connection with the re-release or reissue of the Picture.

4.  Allocations.  Wherever Columbia (i) makes any expenditures or incurs any liability in respect of a group of motion pictures that includes the Picture, or (ii) receives from any licensee either a flat sum or a percentage of the receipts, or both, for any right to a group of motion pictures that includes the Picture, under any agreement (whether or not the same shall provide for the exhibition, sale, lease or delivery of positive prints of any of the said motion pictures) which does not specify what portion of the license payments apply to the respective motion pictures in the group (or to such prints or other material, if any, as may be supplied), then in any and all such situations, Columbia shall, reasonably and in good faith, include in, or deduct from (as the case may be), the Gross Receipts such sums as may be consistent with Columbia's usual practice in such matters. If Columbia reasonably anticipates retroactive wage adjustments, taxes, Residuals, uncollectible accounts, or other reasonably anticipated costs, expenses or losses relating to the Picture, which, if and when incurred, will be properly deductible hereunder, Columbia may set up appropriate reserves therefor on a rolling basis (e.g., as potential for such losses becomes known to Columbia or as applicable sales are made).  If the full amount of any such anticipated costs, expenses or losses is not incurred within twenty-four (24) months after the establishment of the applicable reserve with respect thereto, and no proceeding is pending protesting any such cost, expense, or loss, and no tax audit is pending with respect thereto, Columbia shall, also on a rolling bases, liquidate the remaining balance of the applicable reserve and make a corresponding adjustment in the Gross Receipts of the Picture or in the Distribution Expenses, subject to the right of Columbia to thereafter deduct any such cost, expense, or loss (or reestablish a reserve) if a proceeding is thereafter instituted protesting such cost, expense, or loss, or if a tax audit is thereafter commenced, or, if any such cost, expense, or loss is thereafter otherwise incurred, sustained, or paid for by Columbia.  The foregoing shall be subject to, and without prejudice to, the right of Columbia to make corrections and adjustments from time to time.

5.  Foreign Receipts.  No sums received by Columbia in respect of the Picture shall be included in Gross Receipts or in statements hereunder for the purpose of determining any amount payable to Participant, unless such sums are freely remittable to Columbia in U.S. dollars in the United States, or used by Columbia.  Sums derived from territories outside of the United States which are not remittable to Columbia in the United States in U.S. dollars by reason of currency or other restrictions shall be reflected on statements rendered hereunder for informational purposes only, and Columbia shall, at the request and expense of Participant (subject to any and all limitations, restrictions, laws, rules, and regulations affecting such transactions), deposit into a bank designated by Participant in the country involved, or pay to any other party designated by Participant in such territory, such part thereof, if any, as would have been payable to Participant hereunder.  Such deposits or payments to or for Participant shall constitute remittance to Participant, and Columbia shall have no further responsibility therefor.  Columbia makes no warranties or representations that any part of any such foreign currencies may be converted into U.S. dollars or transferred to the account of Participant in any foreign country. Costs incurred in a territory during a period when all receipts are blocked shall be charged only against blocked receipts from such territory.  Costs incurred in a territory during a period when part of the receipts is blocked and part is remittable to the United States shall be charged proportionately against the blocked and dollar receipts from said territory.  However, if costs charged against blocked receipts, in either of the foregoing instances, have not been recovered therefrom within twelve (12) months after such costs were incurred, the deficit shall be computed in dollars at the official rate or such rate of exchange as may be announced from time to time by Citibank at its home office, as Columbia may elect.   Gross Receipts received in foreign currencies shall be deemed converted into U.S. Dollars at the closing "spot" rate for such currency as published in the Wall Street Journal as of the last day of the accounting period in which such funds are first freely remittable to the United States in U.S. Dollars.

6.  Earnings Statements.  Columbia shall render to Participant periodic statements showing, in as much detail as Columbia usually furnishes in such statements, the appropriate calculations pursuant to this Exhibit.  Such statements may be on a billings or collections basis as Columbia may from time to time elect.  Statements shall be rendered quarterly during the twenty-four (24) month period following the initial release of the Picture, semi-annually during the next thirty-six (36) months and annually thereafter; provided, that no statement be rendered for any period in which no receipts are received or charges incurred.  In respect of any period during which statements are required to be rendered on any basis other than quarterly, (i) Columbia shall render statements to Participant quarterly during the first twelve (12) month period of the first major theatrical reissue or re-release of the Picture in the United States, and (ii) if the Picture shall be licensed for exhibition in prime-time on a free United States television network (ABC, CBS, NBC or FBC) and a payment on account of the license fee in respect thereof is received by it, Columbia shall furnish Participant with a statement of the amount of the license fee so received in any such quarterly period.  Statements shall be rendered within sixty (60) days of the close of each accounting period in respect of the United States and Canada and one hundred twenty (120) days in respect of all other places. Statements rendered by Columbia may be changed from time to time to give effect to year-end adjustments made by Columbia's accounting department or public accountants, to items overlooked, to correct errors, or to reflect any indebtedness which may become uncollectible for any similar purposes.  Should Columbia make any overpayment to Participant hereunder for any reason, Columbia shall have the right to deduct and retain for its own account an amount equal to any such overpayment from any sums that may thereafter become due or payable by Columbia to Participant or for Participant's account, or may demand repayment from Participant in which event Participant shall repay the same when such demand is made.  Statements need not be rendered after the Picture has been made available for syndication on free television in the United States if at such time more than Seven Hundred Fifty Thousand Dollars ($750,000) of Gross Receipts shall be necessary to reach the point at which Net Proceeds are payable to Participant; except that Columbia shall continue to be obligated to make payment to Participant of such share of the Net Proceeds, if any, as may become due and payable to Participant pursuant to this Agreement; and provided that statements shall be rendered to Participant as each additional Two Hundred Fifty Thousand Dollars ($250,000) of Gross Receipts is received by Columbia after the Picture has been made available for such syndication.  Anything in the preceding sentence to the contrary notwithstanding, if requested by Participant, Columbia will not more often than once in any yearly period furnish Participant with an earnings statement.  Any U.S. dollars due and payable to Participant by Columbia pursuant to any such statement shall be paid to Participant simultaneously with the rendering of such statement; provided, that all amounts payable to Participant hereunder shall be subject to all laws and regulations now or hereafter in existence requiring the deduction or withholding of payments for income or other taxes payable by or assessable against Participant.  Columbia shall have the right to make such deductions and withholdings, and the payment thereof to the governmental agency concerned in accordance with its interpretation in good faith of such laws and regulations shall constitute payment hereunder to Participant, and Columbia shall not be liable to Participant for the making of such deductions or withholdings or the payment thereof to the governmental agency concerned.  In any such event Participant shall make and prosecute any and all claims which it may have (and which it desires to make and prosecute) with respect to the same directly with the governmental agency having jurisdiction in the premises.

7.  Accounting Records and Audit Rights.  Books of account in respect of the distribution of the Picture, and other rights referred to in Paragraph 2 relating to the production and distribution of the Picture (which books of account are hereinafter referred to as "Records"), shall be kept at Columbia's various offices (both in the United States and abroad) where generated or customarily kept, including the underlying receipts and vouchers in connection therewith for as long as such receipts and vouchers are customarily retained by such office (provided, however, that the foregoing obligation shall apply only to Columbia and not to any subdistributors of the Picture).  Participant may, at its own expense, but not more than once annually, audit the applicable Records at the aforesaid office in order to verify earnings statements rendered hereunder.  Any such audit shall be conducted only by a certified public accountant (subject to Columbia's reasonable approval) during reasonable business hours and in such manner as not to interfere with Columbia's normal business activities and shall not continue for more than thirty (30) consecutive days (Columbia approves of any of the so-called "Big-Five" accounting firms).  Participant shall not have the right to examine or inquire into any matters or items which are embraced by or contained in any such statement after the expiration of eighteen (18) months from and after the date of mailing of such statement, and such statement shall be final and conclusive upon Participant upon the expiration of such eighteen (18) month period notwithstanding that the matters or items embraced by or contained therein may later be contained or referred to in a cumulative statement pertaining to more than one accounting period.  Such cumulative statement shall not be subject to audit by Participant to the extent the material contained therein was first reflected on a statement submitted more than eighteen (18) months prior to the date of mailing of such cumulative statement.  Participant shall be forever barred from maintaining or instituting any action or proceeding based upon, or in any way relating to, any transactions had by Columbia, or its licensees, in connection with the Picture which are embraced by or reflected on any statement rendered hereunder, or the accuracy of any item appearing therein, unless written objection thereto shall have been delivered by Participant to Columbia within eighteen (18) months after the date of mailing of the statement on which such transaction or items was first reflected and unless such action or proceeding is commenced within twelve (12) months after delivery of such written objection.  Participant's right to examine Columbia's Records is limited to the Picture, and under no circumstances shall Participant have the right to examine any books, accounts or records of any nature relating to Columbia's business generally or any other motion picture for the purpose of comparison or otherwise; provided, however, that in the event that Columbia includes in, or deducts from, the Gross Receipts any sums expended or received in connection with any of the transactions referred to in the first sentence of Paragraph 4 of this Exhibit, Participant shall have the right to examine Columbia's Records with respect to the other motion picture(s) which are part of the group of motion pictures which are the subject of such transaction(s), but only insofar as such Records relate to such particular transaction or transactions.

8.  Holding of Funds.  Columbia shall not be considered a trustee, pledgeholder, fiduciary or agent of Participant by reason of anything done or any money collected by it, and shall not be obligated to segregate receipts of the Picture from its other funds.

9.  Ownership.  Participant shall not have any lien or other rights in or to the Picture, any characters depicted in the Picture or any revenues, receipts or other monies of any nature generated by the Picture, it being understood that the references herein to any of the foregoing are intended solely for the purpose of determining the time, manner and amount of payments, if any, due to Participant hereunder.

10.  Sales Policies.  Columbia shall have complete authority to license, market and exploit the Picture (or any part thereof) and all rights therein (and all ancillary and subsidiary rights of any nature relating to the Picture), in accordance with such sales methods, policies and terms as Columbia may, in its sole discretion, determine.  Columbia shall not be required to itself exercise any of its rights but may license, sub-license or assign any or all thereof, as it may elect, to any licensee, sub-licensee, subdistributor, or assignee.  Columbia may (i) modify, amend, cancel, adjust and alter all agreements, exhibition licenses, rental terms, sales methods and policies relating to the distribution, exhibition and/or exploitation of the Picture and any other of its rights as it may deem advisable; (ii) adjust, increase or decrease the amount of any allowance to any exhibitor or licensee for Advertising and exploitation, whether or not included in any theretofore existing agreement or license; and (iii) license the distribution and exhibition of the Picture (or other rights) upon percentage rental or flat rentals, or both, and jointly with other motion pictures or separately, as it shall deem desirable.  Columbia shall have the right, in its sole discretion, to license the Picture for television or other types of exhibition at any time, and to cause or permit any such television or other exhibition to be on a sponsorship, sustained or other basis.  Columbia may, but shall not be required to, release, reissue or re-release the Picture in any part of the Territory as may be consistent with the business policies of Columbia, and Columbia in its sole discretion may determine for any reason, and in respect of any part of the Territory, when, where and whether the Picture should be released, re-released or reissued and the duration of any such release, re-release or reissue.  If the number of motion pictures which may be distributed by Columbia in any jurisdiction or territory shall be limited by government, industry or self-limitation, the selection of motion pictures to be distributed by Columbia therein shall be made by Columbia in its sole discretion.  Participant shall be bound by the terms, provisions and conditions of any agreements heretofore or hereafter made by Columbia (or its subsidiaries) pursuant to any resolution of the Motion Picture Association (or similar organization) or made by Columbia alone with any government or governmental agency relating to any particular jurisdiction or territory.  Nothing contained in this Paragraph 14 shall be deemed to, nor shall it, limit or restrict Columbia's rights under Paragraph 15 below.

11.  Licenses to Controlled Entities; No Warranties.  Columbia shall have the unfettered right to sell or license the Picture (or Video Devices) to any theatrical exhibitor, television station, cable operator, network or television program service, communication service provider and/or program service, retailer of Video Devices or other Person owned or controlled in whole or in part by Columbia or in which Columbia has an interest, directly or indirectly, or to furnish or supply (or arrange for any Person in which it has an interest to furnish or supply) any materials, facilities, equipment or services in connection with the production of the Picture; however, any such agreement between Columbia and a Person in which it has an interest shall be upon terms consistent with those upon which Columbia licenses the exhibition of the Picture (or supplies such materials, facilities, equipment or services) to entities in which it does not have an interest.  Columbia has not made any express or implied representation, warranty, guarantee or agreement (i) as to the amount of Gross Receipts which will be derived from the distribution of the Picture, or (ii) that there will be any sums payable to Participant hereunder, or (iii) that the Picture will be favorably received by exhibitors or by the public, or will be distributed or that any such distribution will be continuous, or (iv) that it now has or will have or control any theaters or other facilities in the United States or elsewhere, or (v) that any non-subsidiary licensee or other Person will make payment of any sums payable pursuant to any agreement between such licensee or other Person and Columbia, Columbia's obligation hereunder being limited to accounting only for such license fees or other amounts reportable hereunder as may be actually received by Columbia from such licensee or other Person.  In no event shall Participant make any claim that Columbia has failed to realize receipts or revenues which should or could have been realized in connection with the Picture or any of Columbia's rights therein.

12.  Columbia Sales and Assignments.  Columbia shall have the right, at any time, to sell, transfer, assign or hypothecate any or all of its right, title and interest, in and to the Picture and the negative and copyright thereof; provided that any such sale, transfer, assignment or hypothecation shall be subject to Participant's rights hereunder.  Upon the purchaser, transferee or assignee assuming in writing performance of Columbia's executory obligations hereunder in place and stead of Columbia, Columbia shall, provided that such purchaser, transferee or assignee is at the time of its assuming performance a financially responsible party, be released and discharged of and from any further liability or obligation hereunder and none of the monies or other consideration received by, or paid or payable to, Columbia shall constitute Gross Receipts hereunder, and Participant shall have no rights in respect of any thereof.  The proceeds or other benefits obtained by Columbia and the expenses incurred by Columbia in connection with financing transactions shall be disregarded for all purposes hereunder.

13.  Participant Assignments.  Participant shall have the right, to sell, assign, transfer or hypothecate (all hereinafter referred to as "assign") all or any part of Participant's right to receive the monies payable to Participant hereunder, provided, however, that (i) any such assignment shall be in writing and in form and substance satisfactory to Columbia; (ii) Columbia shall not be required to accept or honor any assignment or assignments which would result in requiring Columbia to make payments to an aggregate of more than two (2) Persons unless a single Person is designated to receive and disburse all monies payable to Participant and all other Persons entitled to share therein; (iii) in no event shall any party other than Participant have the right to audit Columbia's records by reason of such assignment; and (iv) any such assignment shall at all times be subject to all pertinent laws and governmental regulations and to all of the rights of Columbia hereunder.

14.  Excess of Permitted Participation Payments.  In the event the proceeds payable to Participant hereunder shall exceed that permitted by any law or governmental regulation, Columbia shall (at Participant's cost) use its reasonable efforts to assist Participant in the application to the appropriate authority for the right to pay Participant all of the Net Proceeds payable to Participant pursuant to the Agreement and shall pay the difference between the proceeds payable pursuant to the Agreement and the proceeds permitted to be paid at such time, if ever, as it may be legally permissible to Columbia to pay the difference.


EXHIBIT "A-1"


SOUNDTRACK ROYALTIES

Columbia is not currently engaged in the business of manufacturing, selling, or marketing of soundtrack albums (and in this connection, for the avoidance of doubt,  Sony Music and its subsidiaries shall not be deemed a part of Columbia).  If Columbia shall be vested with the right to manufacture, market, sell, and license albums made from the soundtrack of the Picture and shall grant to Sony Music or any other licensee (the "Album Licensee") a license to manufacture, market, and sell phonograph albums made from the soundtrack of the Picture, and provided that Participant or any third party affiliated with or subsidiary to Participant or of which Participant has beneficial or constructive control is not entitled to any portion of the royalties or revenues derived from any record manufacturing rights in any such music, separate and apart from, or independently of, this Exhibit A-1, Columbia shall include in the Gross Receipts of the Picture a royalty equivalent to the amount(s) actually received by Columbia from any such Album Licensee with respect to such licensed rights, less an amount equal to the aggregate of the following:


A.  Any amounts and royalties which shall be payable to any Persons in connection with the soundtrack record in accordance with the agreement(s) which may have been entered into with any such Person(s);

B.  All costs with respect to the soundtrack record incurred by Columbia under agreement(s) with the American Federation of Television and Radio Artists of the United States and Canada or any other guild or union wherever located and whether now or hereafter in existence.  Said costs shall include, but not be limited to, reusage or re-recording fees and, where there is no appropriate union scale reuse fee, actual recording costs.

C.  Any additional costs (which are not included in the Cost of Production of the Picture) incurred in connection with the production and/or distribution of the soundtrack album, including without limitation the cost of recording or rerecording of the soundtrack, conversion, editing, sweetening, transfer and/or mixing costs and sampling fees. 


D.  Any additional costs incurred in connection with the preparation or production of music videos.


END OF EXHIBIT "A-1"


EXHIBIT "A-2"


MUSIC PUBLISHING RIGHTS

Provided Columbia is vested with music publishing rights in and to the music contained in the soundtrack of the Picture, and provided further that Participant or any third party affiliated with or subsidiary to Participant or of which Participant has beneficial or constructive control is not entitled to any portion of the royalties or revenues derived from any music publishing rights in any such music, separate and apart from, or independently of, this Exhibit, Columbia shall require the music publisher (which may be a subsidiary or division of Columbia) to which it may grant publishing rights to pay to Columbia with respect to music and lyrics written specifically for and synchronized in the Picture, as released, and the Gross Receipts of the Picture shall include, the following royalty:


A.  A sum equal to Twenty percent (20%) of the "Publisher's Share" of mechanical reproduction and performing fees received by the publisher in the United States; and


B.  Three cents ($.03) per copy in respect of printed piano or piano-vocal copies sold and paid for and not returned in the United States and the Dominion of Canada; and


C.  Three cents ($.03) per copy in respect of orchestration, choral editions and other printed arrangements which are sold and paid for and not returned in the United States and  Canada; and


D.  An amount equal to Twenty percent (20%) of the "Publisher's Share" of any or all receipts of the publisher in the United States from any other source not herein specifically provided for in Paragraphs A, B or C, above.


The "Publisher's Share" shall be deemed to mean:



1.  With respect to mechanical reproduction fees, the amount actually collected by the publisher less collection fees and any and all royalties paid to authors, composers or any other third parties; and



2.  With respect to performing fees, the amount actually collected by the publisher from any performing rights society (it being understood that authors and composers are generally paid separately and directly by such performing rights societies) less any portion of such royalties payable to others and any reasonable cost and expense in administering the collection of such fees.


END OF EXHIBIT "A-2"


EXHIBIT "A-3"


MERCHANDISING ROYALTIES

Provided Columbia is vested with merchandising rights in and to the Picture (with respect to Paragraph A below) or with novelization publication rights (with respect to Paragraph B, below) and that Participant or any third party affiliated with or subsidiary to Participant or of which Participant has beneficial or constructive control is not entitled to any portion of the royalties or revenue derived from any merchandising or novelization publication rights, separate or apart from, or independently of, this Exhibit the Gross Receipts of the Picture shall include:


A.  An amount equal to fifty percent (50%) of all license fees (in excess of all royalties and Participations) received by Columbia directly as a result of the exercise of merchandising license rights by Columbia itself (or by its affiliate SPCP) of merchandising license rights.  If, however, Columbia shall sub-license or sub-contract any of such merchandising license rights, Columbia shall include in the gross of the Picture a sum equal to Fifty percent (50%) of such sub-licensee's license fee from the exercise of such licensing rights (in excess of all royalties and participations).


B.  With respect to any novelization of the Picture, there shall be included in the Gross Receipts of the Picture, at Columbia's election, either (i) an amount equal to all net sums received by Columbia from non-affiliated or non-subsidiary publishers from the publication of novelizations of the screenplay of the Picture or (ii) a sum equal to Five percent (5%) of the net receipts of Columbia's subsidiary or affiliated publisher from the publication of such material; provided, that, in each case, there shall be deducted from such receipts any and all royalties paid to the writers of any such material. 


END OF EXHIBIT "A-3"

CLEANUP run 2 June 1996   [K:\USERS\FORMS\ATTACH\ARMRIDER.GND]
EXHIBIT "B"PRIVATE 


fillin "COMPANY NAME_________________" \d ""

COMPUTATION OF ADJUSTED GROSS RECEIPTS


1.  Definitions:  



A.  Producer shall mean Sony Pictures Entertainment Inc.fillin "COMPANY NAME ________" \d "" and 
its subsidiaries (exclusive of theatres, television stations, cable systems and cable networks owned or operated by Producer or its subsidiaries) engaged in the production or distribution of the Picture. 



B.  Participant shall mean the party or parties entitled to share in the adjusted gross receipts pursuant to the Agreement.  



C.  Agreement shall mean the Agreement to which this 
exhibit is attached.  



D.  Picture shall mean the television programs (individually or collectively as the context of the Agreement may require) referred to in the Agreement.  



E.  Merchandising and Ancillary Rights shall mean the production and selling or licensing to others of commodities, products or services which are made, manufactured or distributed under the name by which the Picture or related series is known, the name of a character in the Picture or related series or under a name or expression which the general public associates with the Picture or related series; and publication, live television and radio rights in the Pictures. 


2.  Adjusted Gross Receipts shall mean the excess, if any, of gross receipts (as hereinafter defined) over and above the following items to be recouped, recovered or paid on a continuing basis in the following order of priority regardless of when any such cost, charge or expense shall accrue or be incurred:  



A.  Distribution expenses; 



B.  Cost of production; 



C.  Deferments and other contingent amounts payable with the prior consent of Producer; 



D.  Amounts payable to or imputed to third parties by Producer out of the gross receipts or net proceeds or similar payments to the extent such amounts are not recovered as a cost of production.  Notwithstanding the foregoing, to the extent, if any, that the Agreement provides that Participant's participation hereunder is to be calculated as a percentage of one hundred percent (100%) of Adjusted Gross Receipts then such third party adjusted gross receipts shall not be included as a deduction under this paragraph 2.  Should Producer advance or guarantee any portion of Participant's or any third party's share of the net proceeds or gross receipts (adjusted or otherwise), the principal amount advanced or guaranteed shall be treated as a direct charge for all purposes hereunder and included in the Cost of Production until such time as it is recovered from the share to which it applies.  


3.  Gross Receipts shall mean all monies actually received by Producer as consideration for the right to exhibit the Picture and to exploit Merchandising and Ancillary Rights in the Picture but excluding income from the exploitation, publication or use of music or musical material.  Gross receipts shall be determined after all refunds, credits, discounts and advertising agency commissions.  Advance payments and security deposits shall not be included in gross receipts until earned, forfeited or applied to the Picture nor shall gross receipts include receipts of radio or television broadcasters or of others who may actually use or exhibit the Picture to the public.  Gross Receipts shall not include any sums paid or payable to (or otherwise received by) Producer or any of its affiliates to finance production and/or distribution of the Picture, or as advances for, or as reimbursement of, all or any part of the Cost of Production and/or Distribution Expenses of the Picture, or otherwise in connection with any financing transactions of any nature.  Non-monetary considerations received from the licensing of the Picture shall not be deemed part of the gross receipts until actually converted into United States currency and then only when, to the extent of, and in the amount actually received by Producer, in such currency as and for its net share thereof, as a result of the sale or conversion of such non-monetary consideration into United States dollars.  Notwithstanding the foregoing, as to receipts from the sale, rental, lease, license, distribution or other exploitation home video devices, an amount equal to twenty percent (20%) of Home Video Gross Proceeds shall be included in Gross Receipts hereunder, provided that in no event shall the amount included in Gross Receipts with respect to receipts from the sale, rental, lease, license, distribution or other exploitation of any Video Device or Video Devices exceed Fifty Percent (50%) of "Home Video Net Proceeds" derived therefrom..  "Home Video Gross Proceeds" means Producer’s actual receipts from the manufacture and sale of video devices embodying the Picture less (i) the actual costs of manufacturing, packaging, storing, and shipping such video devices, (ii) the cost of manufacturing the master of such video device, and (iii) credit allowances, rebates, and refunds.  "Home Video Net Proceeds" means Columbia's actual receipts from the sale, rental, lease, license, distribution or other exploitation of any applicable Video Device(s), less the total of (i) any and all credit allowances, rebates, and refunds relating thereto and (ii) any and all Distribution Expenses incurred in connection therewith, including, without limitation, all expenses of manufacturing, packaging, shipping, distributing, advertising, and/or marketing.


4.  Distribution Expenses shall mean all costs and expenses incurred in connection with the exhibition, distribution, advertising, exploitation and turning to account of the Picture, including, without limiting the generality of any of the foregoing, any costs or expenses incurred in connection with any of the following:  



A.  All costs incurred in connection with the making or obtaining of prints, negatives, preprint material, sound records, and storage and shipment of prints, transportation charges, costs of reels, containers, screening expenses and censorship charges; all costs of trailers, transcriptions, still photographs and the like; and insurance premiums on errors and omissions insurance policies.  



B.  All costs of advertising, publicizing, exploiting and promoting the Picture by such means and to such extent as Producer may deem appropriate.  



C.  The cost of making edited versions, foreign language versions, cut-in versions, superimposed versions and synchronized versions, and, to the extent its facilities or services and/or those of its affiliated companies or their or its subsidiaries are used in connection with making any of the foregoing versions, an amount equal to fifteen percent (15%) of the direct cost of such facilities and services; music royalties paid, allowed or incurred, directly or indirectly, by Producer.  



D.  All costs expended or committed for royalties and similar payments for recording, synchronizing or performing of music, the Picture or the sound tracks thereof; all royalties and similar payments to manufacturers of sound equipment, cartridges, cassettes and the like (not included in the cost of production of the Picture).  



E.  All costs incurred, paid or accrued on account of sales, use, receipts, income, excise, remittance, value added and other taxes (however denominated) to any governmental or taxing authority assessed upon or with respect to, the negatives, duplicate negatives, prints or sound records of the Picture, or upon the use or distribution of the Picture, or upon the revenues derived therefrom, or any part thereof, or upon the remittance of such revenues, or any part thereof; any and all sums paid or accrued on account of duties, customs and imposts, cost of acquiring permits, and any similar authority to secure the entry, licensing, exhibition, performance, use or televising of the Picture in any country or part thereof, regardless of whether such payment or accruals are assessed against the Picture, or the proceeds thereof, or against a group of motion pictures in which the Picture may be included or the proceeds thereof, In no event shall the recoupable amount of any such tax (however denominated) imposed upon Producer, be decreased (nor the gross receipts increased) because of the manner in which such taxes are elected to be treated by Producer or any of its parent corporations in filing net income, corporate franchise, excess profits or similar tax returns.  Subject to the foregoing, Participant shall not be required to pay or participate in Producer's own United States federal and state income taxes and franchise taxes based on Producer's net income.  



F.  All expenses of transmitting to the United States any funds accruing to Producer from the Picture in foreign countries, such as cable expenses, or any discounts from such funds taken to convert such funds directly or indirectly into U. S. dollars; all costs of contesting any of the matters described above, with a view to reducing the same, which costs shall be fairly apportioned to the Picture if done on an industry basis or with respect to motion pictures distributed by Producer generally.  



G.  All costs resulting from claims and lawsuits involving the Picture, and protection therefrom; costs of copyright searches and registrations, and the investigation and defense of such claims and lawsuits, including reasonable counsel fees.  To the extent that any such claim or lawsuit is the responsibility of Participant under the Agreement, the cost thereof shall be borne by Participant.  



H.  All costs of collecting gross receipts (including reasonable attorneys' fees), auditing and checking costs; costs incurred in preventing unauthorized exhibitions of the Picture and collecting damages for copyright or other infringements thereof (the net collections therefrom to be included in gross receipts hereunder).  



I.  All payments made pursuant to collective bargaining agreements or other agreements by reason of the exhibition of the Picture by television, theatrically or otherwise or by the exercise of any rights therein.  Producer shall have the right to set up a reserve in any amount estimated by Producer in good faith to be sufficient to cover such payments.  The amount of the reserve shall be adjusted from time to time so that it does not exceed the amount of such payments theretofore accrued, and effect shall be given to such adjusted reserve upon the rendering of subsequent statements to Participant in connection with its contingent compensation hereunder.  



J.  All other distribution expenses for which distributors of television programs are customarily reimbursed.  


5.  Cost of Production shall mean the total direct cost of the development and production of the Picture computed and determined in all respects in the same manner as Producer customarily determines the direct cost of other television pictures produced, distributed and/or financed by it, interest as set forth below, plus a charge for Producer's indirect costs computed at fifteen percent (15%) of all other production costs.  Interest will be charged on the cost of production until the cost of production is fully recouped pursuant to paragraph 2 above computed at the prime rate charged by Producer's bankers plus two percent (2%).  The full amount of all direct costs (whether payable in cash, deferred or accrued) for which Producer or the producer (with the consent of Producer) is contractually obligated in connection with the production of the Picture shall be included in the direct cost of the Picture at the time any such liability is incurred or contracted, regardless of whether the same has actually been paid to the party or parties entitled thereto at the time involved, except that interest shall be calculated from date of payment.  Deferments and participations in gross receipts of the Picture (consented to by Producer) shall be treated as direct costs of production, whether the same shall be in a definite amount or based on a percentage of the gross receipts, and whether the same are fixed obligations or are contingent upon receipts of the Picture; provided, however, that percentage participations in gross receipts shall not be included in the direct cost of production beyond the point at which adjusted gross receipts are realized under Paragraph 2 hereof.  


6.  Allocations.  Wherever (i) Producer makes any expenditure or incurs any liability in respect of a group of pictures (including the Picture), or (ii) receives from any license either a flat sum or a percentage of the receipts, or both, for any right to a group of pictures (including the Picture) under any agreement which does not specify what portion of the license payments apply to the respective pictures in the group, then Producer shall, in good faith, allocate a portion of such costs and/or receipts to the Picture consistent with Producer's usual practice in such matters.  If Producer reasonably anticipates retroactive wage adjustments, taxes, uncollectible accounts, or other reasonable anticipated costs, expenses or losses relating to the Picture, which, if and when incurred, will be properly deductible hereunder, Producer may set up appropriate reserves therefor.  


7.
Foreign Receipts.  No sums received by Producer in respect of the Picture shall be included in statements hereunder unless and until such sums have been received by Producer in U.S. dollars in the United States or used by Producer.  In no event shall Producer be obligated to apply gross receipts not actually received by Producer in U.S. dollars in the United States to the recoupment of any part of the cost of production of the Picture or to interest payable hereunder, or to the recoupment of any other expenditures which were incurred in U.S. dollars.  As to foreign revenues not included in statements as aforesaid, Producer shall, at the request and expense of Participant (subject to any and all limitations, restrictions, laws, rules and regulations affecting such transactions), deposit into a bank designated by Participant in such country, such part thereof as would have been payable to Participant hereunder.  Such deposits or payments to or for Participant shall constitute due remittance to Participant and Producer shall have no further interest therein or responsibility therefor.  Producer makes no warranties or representations that any part of any such foreign currencies may be converted into U.S. dollars or transferred to the account of Participant in any foreign country.  Costs incurred in a territory during a period when all receipts are blocked, shall be charged against blocked receipts from such territory, and none of such costs shall be recovered from dollars receipts.  Costs incurred in a territory during a period when part of the receipts is blocked and part is remittable to the United States shall be charged proportionately against the blocked and dollar receipts from said territory.  However, if costs charged against blocked receipts, in either of the foregoing instances, have not been recovered therefrom within twelve (12) months after the Picture is first released in the territory, the deficit shall be computed in dollars at the official rate of exchange in effect at the end of such twelve (12) month period and recovered by Producer from dollars receipts, irrespective of source.  


8.  Accounting Groupings.  It is agreed that all of the Pictures produced for each broadcast season shall be grouped as a unit and treated separately for accounting and all other purposes.  Notwithstanding anything to the contrary contained in the foregoing, if the gross receipts from the Pictures produced for any broadcast season are insufficient to permit the full recoupment and reimbursement of all of the items set forth in sub-paragraphs A through D of Paragraph 2 hereof then in such event, the full amount of the excess of such items over the gross receipts from the Pictures produced for such broadcast season shall be carried forward (or backward) and shall be treated as items to be fully recouped and reimbursed out of the net proceeds from the Pictures produced for the succeeding (or preceding) broadcast season or seasons prior to the computation and distribution of any adjusted gross receipts from any of the Pictures.  

    9.  Earnings Statements.  Producer shall render to Participant periodic statements pursuant to this Agreement.  Such statements may be on a billings or collections basis as Producer may from time to time elect.  Statements shall be rendered semi-annually for a period of one (1) year (but in any event for as long as the series for which such statements are rendered continues in its first run on a national television network) showing billings or collections (as the case may be) and thereafter on an annual basis, provided that no statement need be rendered for any period in which no receipts are received or charges incurred.  Each statement shall be rendered with respect to the United States within ninety (90) days, and with respect to foreign countries or territories, within one hundred twenty (120) days after the close of the period for which the statement is rendered.  Statements rendered may be changed from time to time to give effect to items overlooked, to correct errors and for similar purposes.  Any U.S. dollars due and payable to Participant by Producer pursuant to any such statement shall be paid to Participant simultaneously with the rendering of such statement.  

    10.  Accounting Records; Audit Rights.  Producer shall keep full and complete records of all transactions had by it in connection with the Picture (hereinafter referred to as "records").  Participant may, at its own expense, audit the applicable records in order to verify earnings statements rendered hereunder.  Any such audit shall be conducted only by a first-class reputable firm of certified public accountants subject to Producer's reasonable written approval.  Participant shall not have the right to go into any matters or items which make up any of the items contained in any statement for any accounting period if inquiry into same shall require any examination of Producer's records or books after the expiration of twelve (12) months from and after the date of the rendition of any statement questioned by Participant in which such items or matters are first accounted for, it being the intention hereof that the statements not questioned by Participant by notice in writing within said twelve (12) month period shall be final and conclusive upon Participant and shall constitute a final and conclusive account stated even though the material therein may later be contained or referred to in a cumulative statement pertaining to more than one period.  Such cumulative statement shall not be subject to review as aforesaid with respect to material contained therein which was first presented in a statement submitted twelve (12) months prior to the date of such cumulative statement.  Participant shall be forever barred from maintaining or instituting any action or proceeding based upon or concerning any transactions had by Producer, its divisions or affiliated or subsidiary corporations, or its or their licensees in connection with the Picture and the accounting embraced in any statement delivered hereunder or the accuracy of any item appearing therein, unless such written objection shall have been delivered by Participant to Producer within the twelve (12) month period above referred to and unless such action or proceeding commenced within one (1) year after delivery of such written objection by Participant to Producer, time being of the essence hereof.  Participant's right to examine Producer's records is limited to the Picture, and under no circumstances shall Participant have the right to examine records relating to Producer's business or pictures generally or with respect to any other motion picture for the purposes of comparison or otherwise. Any controversy, dispute or claim under, arising out of, in connection with or relating to this exhibit, including, but not limited to the negotiation, execution, interpretation, construction, coverage, scope, performance, breach, termination, validity or enforceability of this exhibit shall be settled, at the request of either party, by reference to a judge in accordance with the procedures of §638 et seq. of the California Code of Civil Procedure, sitting without a jury.  


11.  Commingling Funds; Relationship Between Parties.  Any gross receipts, net proceeds, working capital, reserve funds, deferred payments or other sums received or held by Producer may be commingled with Producer's general funds and Participant shall not have any right to interest thereon nor any right to participate in any profit or other income derived by Producer from use of the sums so received or held.  Producer shall not be deemed a trustee, pledgeholder or fiduciary and this agreement shall not constitute a partnership or joint venture between Producer and Participant, and neither of the parties shall become bound or liable because of any representations, acts or omissions of the other party hereto.  


12.  Distribution.  Nothing shall be deemed to obligate Producer to produce, distribute, exhibit or otherwise exploit the Picture; Producer may do so or refrain therefrom as it may decide in its own absolute discretion, and if it elects to produce, distribute, exhibit or otherwise exploit the Picture, the manner in which it does so shall not subject it to any liability to Participant.  Producer makes no warranty or representation as to the amount of adjusted gross receipts or that there shall be any adjusted gross receipts.  


13.  Use of Film in Library.  Producer shall have the right to include any scenes or sequences from the Picture in its stock library and to use, and permit others to use, such scenes and sequences as stock scenes or sequences without accounting to the Participant therefor, or for any of the proceeds therefrom.  

EXHIBIT C

MARVEL HANDBOOK
EXHIBIT D


"SPIDER-MAN "

COPYRIGHT MORTGAGE AND ASSIGNMENT


KNOW ALL MEN BY THESE PRESENTS, that pursuant to the terms of that certain License Agreement (“Agreement”) between Marvel Characters Inc. ("Marvel") and Sony Pictures Entertainment Inc. ("SPE") of even date herewith, SPE does hereby mortgage, assign, grant, convey and transfer to Marvel and its successors and assigns, throughout the world, in perpetuity, all of SPE's right, title and interest of every kind and nature (including without limitation all rights and interests of every kind or nature under copyright whether now owned or hereafter created or acquired, and all renewals and extensions thereof) in and to the Frozen Rights with respect to the Property, as security to assure that the Frozen Rights will revert to Marvel at the end of the Freeze Period, free and clear of all liens, claims and encumbrances created or incurred by SPE.  

"Property" refers to all right, title and interest in and to the character Spider-Man and certain related characters and intellectual property as set forth in the Agreement, including without limitation all present and future copyrights, trademarks, trade names, service marks and other intellectual property rights or other rights of any kind with respect thereto, whether now known or hereafter devised, including all extensions, renewals or resuscitations thereof.

The “Frozen Rights” include, without limitation the right to produce productions for initial release (and/or to initially release productions) by means other than theatrical exhibition; direct-to-home-video rights; direct-to-pay per view rights; television MOW and mini-series rights (provided that the initial episode or pilot of a television series shall not be considered an MOW regardless of its length); live television rights; the right to release productions initially and directly for exhibition over the internet or comparable delivery system (other than as a delivery system for television broadcasts or other rights granted to SPE under Section 3 of the Agreement); Broadway-style live stage rights; and all rights with respect to the production and exploitation of other audio visual productions
“Freeze Period” means the period commencing on execution of the Agreement and continuing until 4 years after the satisfaction of certain conditions set forth in the Agreement, subject to extension for additional periods as specified in the Agreement.

Without limiting the generality of the foregoing, the aforesaid mortgage and assignment includes all choses-in-action, at law, in equity and otherwise, the right to recover all damages and other sums, and the right to other relief allowed or awarded at law, in equity, by statute or otherwise.

This Copyright Mortgage and Assignment is executed pursuant to, and is subject to the terms and conditions of, the Agreement. 

Dated as of February 22, 1999.







SONY PICTURES ENTERTAINMENT INC.







By: _________________________________







Its: _________________________________

STATE OF CALIFORNIA
)






)  ss.

COUNTY OF LOS ANGELES
)


On _____________, 19__, before me, _____________________________________ personally appeared __________________________________________________________ _____________________________________________________________________________, personally known to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.


WITNESS my hand and official seal.







____________________________







Notary Public in and for 







said State and County

EXHIBIT E


"SPIDER-MAN"

COPYRIGHT MORTGAGE AND ASSIGNMENT


KNOW ALL MEN BY THESE PRESENTS, that pursuant to the terms of that certain License Agreement (“Agreement”) between Marvel Characters Inc. ("Marvel") and Sony Pictures Entertainment Inc. ("SPE") of even date herewith, Marvel does hereby mortgage, assign, grant, convey and transfer to SPE and its successors and assigns, throughout the world, in perpetuity, all rights which SPE is quitclaiming, concurrently herewith, to Marvel relating to the production or distribution of a motion picture based upon Spider-Man, specifically including the home video distribution rights which SPE claims to have acquired from 21st Century Entertainment, but excluding all treatments, outlines, scripts and/or other materials acquired by SPE from MGM and/or created by or at the direction of SPE during the Production Term of the Agreement, as security for a rights payment to SPE of $3,000,000, payable in full upon commencement of principal photography of the first theatrical motion picture produced by any party based in whole or in part on the Property. 

"Property" refers to all right, title and interest in and to the character Spider-Man and certain related characters and intellectual property as set forth in the Agreement, including without limitation all present and future copyrights, trademarks, trade names, service marks and other intellectual property rights or other rights of any kind with respect thereto, whether now known or hereafter devised, including all extensions, renewals or resuscitations thereof.

Without limiting the generality of the foregoing, the aforesaid mortgage and assignment includes all choses-in-action, at law, in equity and otherwise, the right to recover all damages and other sums, and the right to other relief allowed or awarded at law, in equity, by statute or otherwise.

This Copyright Mortgage and Assignment is executed pursuant to, and is subject to the terms and conditions of, the Agreement.


Dated as of February 22, 1999.







MARVEL CHARACTERS, INC.







By: _________________________________







Its: _________________________________

STATE OF CALIFORNIA
)






)  ss.

COUNTY OF LOS ANGELES
)


On _____________, 19__, before me, _____________________________________ personally appeared __________________________________________________________ _____________________________________________________________________________, personally known to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.


WITNESS my hand and official seal.







____________________________







Notary Public in and for 







said State and County

EXHIBIT F

“SPIDER-MAN”

COPYRIGHT LICENSE

Pursuant to the terms of that certain License Agreement (“Agreement”) between the parties of even date herewith, the undersigned Marvel Characters Inc. ("Marvel") hereby licenses  to Sony Pictures Entertainment Inc. ("SPE") its successors, licensees and assigns, the exclusive right, under copyright and otherwise, to create and produce live action and animated motion pictures (“Pictures”) intended for initial theatrical release and animated and live action television series (“Series”) based on the Property during the Production Term and the exclusive and irrevocable right in perpetuity throughout the universe to exhibit, distribute, transmit, broadcast, market, display, project, perform, advertise, publicize, exploit, sell copies of, dispose of and otherwise turn to account by all forms of public and/or private communication all such Pictures and Series in any and all languages and versions, on any and all sizes, gauges, widths of film or tape or other materials, for any and all uses and purposes and by any and every means, method, process or device and in any and all markets and/or media now known or hereafter discovered, invented, developed, devised or created, including, without limitation, theatrical, all forms of television (including, without limitation, free, pay and cable, "pay-per-view", digital, satellite and subscription), non-theatrical (including, without limitation, airlines, ships at sea, oil rigs, 16mm, armed services, educational, industrial and institutional facilities) digital, video-on-demand and home video (including, without limitation, video cassettes and video discs) distribution rights, and to use and perform all sound and music synchronized therewith.

"Property" refers to all right, title and interest in and to the character Spider-Man and certain related characters and intellectual property as set forth in the Agreement, including without limitation all present and future copyrights, trademarks, trade names, service marks and other intellectual property rights or other rights of any kind with respect thereto, whether now known or hereafter devised, including all extensions, renewals or resuscitations thereof.

“Production Term” means the period commencing on execution of the Agreement and continuing until 4 years after the satisfaction of certain conditions set forth in the Agreement, subject to extension for additional periods as long as SPE continues to produce and release additional Pictures, all as specified in the Agreement.

Marvel also licenses to SPE for the Production Term (subject to certain exceptions set forth in the Agreement) the additional exclusive right to release Pictures initially by means other than theatrical exhibition; direct-to-home-video rights; direct-to-pay per view rights; television MOW and mini-series rights (provided that the initial episode or pilot of a television series shall not be considered an MOW regardless of its length); live television rights; the right to release Productions initially and directly for exhibition over the internet or comparable delivery system (other than as a delivery system for television broadcasts or other rights granted to SPE under Section 3 hereof); Broadway-style live stage rights; and all rights with respect to the production and exploitation of other audio visual productions; however, such rights are frozen in accordance with the terms of the Agreement.

Notwithstanding any contrary provision of this document, Marvel reserves (and this document shall not be construed to grant) any and all rights not expressly licensed to SPE in the Agreement.  

This Exclusive License is executed pursuant to the Agreement and is subject to the terms and conditions thereof.

Dated:  As of February 22, 1999.







MARVEL CHARACTERS, INC.







By: ________________________________







Its: ________________________________

State of ___________
)




)

County of _________
)


On _____________________, before me, personally appeared ____________________

______________________________________________________, personally known to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument Marvel Characters, Inc. upon behalf of which the person(s) acted, executed the instrument.


WITNESS my hand and official seal.








___________________________










Notary Public

EXHIBIT G
SONY PICTURES ENTERTAINMENT INC

10202 West Washington Boulevard

Culver City California 90232

     Attention: Robert Wynne


Re:
SPIDER-MAN - SUBORDINATION OF SECURITY INTERESTS
Gentlemen:


Reference is made to: (a) the Security Agreement dated as of September   1998 among TOY BIZ, INC. (n/k/a MARVEL ENTERPRISES INC.) (the “Borrower”), THE SUBSIDIARY GUARANTORS PARTIES THERETO (including without limitation Marvel Characters, Inc.), and UBS AG, STAMFORD BRANCH as Collateral Agent for itself and the Secured Parties described in the Security Agreement, (b) the Revolving Credit Agreement  of even date with said Security Agreement, among the Borrower, the Subsidiary Guarantors, the Issuers, the Collateral Agent, and the Revolving Lenders, (c) the Bridge Credit Agreement of even date with said Security Agreement among the Borrower, the Subsidiary Guarantors, and the Bridge Lenders and (d) the License Agreement dated as of February   1999 between Marvel  Characters, Inc.  and Sony Pictures Entertainment Inc. (“SPE”) with respect to “Spider-Man” (the “License Agreement”). Except if herein specifically otherwise defined,  capitalized terms used herein without definition shall have the respective meanings assigned to such terms in the Security Agreement.


In order to induce SPE to enter into the License Agreement, Collateral Agent on its own behalf and on behalf of each Secured Party hereby acknowledges and agrees that all security interests (including without limitation the Security Interests), liens and mortgages and assignments of copyright (hereinafter collectively the “Security Interests”) which have been granted by the Borrower and/or the Subsidiary Guarantors to the Collateral Agent, and/or the Secured Parties, pursuant to the Security Agreement and/or the Credit Agreements, and/or documents relating thereto, regardless of how the Rights (as hereinafter defined) are, or any portion or element thereof or interest therein is, characterized, whether as a General Intangible, Intellectual Property, Trademarks, Trademark Licenses, Copyrights, Copyright Licenses, Patents, Patent Licenses, other Collateral or otherwise, are subject and subordinate to the license (the “License”) pursuant to the License Agreement of the Rights and the Frozen Rights (as those terms are defined in the License Agreement) for the entire universe (hereinafter collectively the “Rights”).


Collateral Agent, on its own behalf and on behalf of each Secured Party, hereby jointly and severally undertakes and agrees that, in perpetuity and notwithstanding the expiration of or any termination of the Production Term (as defined in the License Agreement), none of them will take any action under, or exercise any right any of them may now have or may hereafter have, at law, in equity, or otherwise pursuant to the Security Interests, the Security Agreement, the Revolving Credit Agreement, the Bridge Credit Agreement or otherwise, that would terminate, reduce, disturb, infringe upon or interfere with the License of the Rights.


In perpetuity, and notwithstanding the expiration or any termination of the Production Term (as defined in the License Agreement), neither the Collateral Agent nor the Secured Parties shall exercise any rights or remedies under or pursuant to any of the Security Interests, the Security Agreement, the Revolving Credit Agreement or the Bridge Credit Agreement in such a way as will interfere with SPE’s quiet enjoyment of the Rights, provided however that subject to such non-disturbance nothing shall prevent the Collateral Agent from exercising its rights as secured creditor against Borrower and/or the Subsidiary Guarantors.


Collateral Agent (and Secured Parties if required by applicable law) hereby agree to execute and file all additional documents that SPE may reasonably request, at SPE’s expense, that may be necessary or proper to evidence the subordination of the Security Interests provided for herein (including any Intellectual Property Filings, or other filings) to the extent they encompass the Rights, including, without limitation, the execution and filing of financing statements under the Uniform Commercial Code, Intellectual Property Filings and other filings. 



Notwithstanding the foregoing, Collateral Agent may continue to hold as Collateral under the Security Agreement and not subject to the subordination provided for in this Subordination Agreement, any rights of Borrower and Subsidiary Guarantors, or obligations or payments owed to Borrower and Subsidiary Guarantors under the License Agreement whether now existing or hereafter becoming due but not any proceeds of the  Rights held by SPE, or its affiliates, licensees, successors or assigns.



Collateral Agent warrants and represents to SPE that (a) it is authorized and empowered to execute this Subordination Agreement on behalf of itself and each Secured Party and (b) this Subordination Agreement is fully effective to subordinate to the License of the Rights all Security Interests held by the Collateral Agent.


IN WITNESS WHEREOF, Collateral Agent has executed this Subordination Agreement as of this ____ day of February, 1999.

UBS AG STAMFORD BRANCH

for itself and the other Lenders

By: _________________________

 Its: _________________________

EXHIBIT H
LIMITED PARTNERSHIP AGREEMENT


We, the undersigned, constituting all of the partners of Spiderman Merchandising L.P., the Limited Partnership described in Paragraph 11 of the foregoing License Agreement, hereby agree in our individual capacities as the partners of the Limited Partnership and collectively on behalf of the Limited Partnership, that (i) the provisions of Section 11 of the License Agreement and the other provisions of the License Agreement applicable to the Limited Partnership (collectively, the “Applicable Provisions”) set forth the operative provisions governing the operation of the Limited Partnership and the relationship of the partners to one another; (ii) the Limited Partnership will be bound by the duties ascribed to it in the License Agreement; (iii) the term of the Limited Partnership shall be perpetual and it shall not be dissolved, liquidated or wound-up without the unanimous written consent of all of the partners; provided that if SPE assigns its interest and control of the LP (or assigns the License Agreement in its entirety, or all of its rights to create or produce Productions under the License Agreement), the LP shall be dissolved; (iv) that the withdrawal by one General Partner from the Limited Partnership will not dissolve the Limited Partnership and, in the event of such a withdrawal, the remaining General Partner shall have the right to continue to maintain, operate and control the Limited Partnership (and its businesses and affairs); and (v) we shall hereafter negotiate, in good faith and expeditiously, the terms and conditions of a long-form Limited Partnership Agreement consistent with the Applicable Provisions, provided that unless and until such long-form Limited Partnership Agreement is finalized and executed, the Applicable Provisions, as supplemented by this Limited Partnership Agreement and the provisions of the Delaware Limited Partnership Act (to the extent not inconsistent with the Applicable Provisions), shall constitute the terms and conditions of the limited partnership agreement among the undersigned.  Marvel’s limited partnership interest and/or general partnership interest may be assigned to (i) a person or entity into which Marvel (or Marvel Enterprises Inc.) merges or is consolidated, or (ii) a person or entity which acquires all or substantially all of Marvel’s (or Marvel Enterprises Inc.’s) business and assets and which assumes such obligations in writing, or (iii) an  entity which is controlled by, under common control with, or controls Marvel which assumes such obligations in writing.







SONY PICTURES ENTERTAINMENT INC.








(Limited Partner)







By:_____________________________________







Its:_____________________________________







MARVEL CHARACTERS, INC.








(General Partner and Limited Partner)







By_______________________________







Its:_______________________________ 







SPE SPIDER-MAN GP INC.








(General Partner)







By:_____________________________________







Its:_____________________________________

EXHIBIT I

CERTIFICATE OF LIMITED PARTNERSHIP

OF

SPIDERMAN MERCHANDISING, L.P.


This Certificate of Limited Partnership of Spiderman Merchandising, L.P. (the “Limited Partnership”) is being executed and filed by the undersigned General Partners (each a “General Partner” and collectively the “General Partners”) to form a limited partnership under the Delaware Revised Uniform Limited Partnership Act (6 Del. C. Section 17-101 et seq.)

ARTICLE ONE


The name of the limited partnership formed hereby is Spiderman Merchandising, L.P. (the “Partnership”).

ARTICLE TWO


The address of the registered office of the Partnership in the State of Delaware is 9 East Loockerman Street, City of Dover, County of Kent, Delaware 19901.  The name of the Partnership’s registered agent at such address is National Registered Agents, Inc.

ARTICLE THREE


The name and business address of each General Partner of the Partnership is:


NAME
                                                                       BUSINESS ADDRESS
SPE SPIDER-MAN GP INC.


10202 W. Washington Blvd.







Culver City, California 90232

MARVEL CHARACTERS, INC.

387 Park Avenue South







New York, New York 10016


IN WITNESS WHEREOF, the undersigned have hereunto set hand the 22nd day of February, 1999.








GENERAL PARTNERS:








SPE SPIDER-MAN GP INC.








By:________________________








Its:_________________________








MARVEL CHARACTERS, INC.








By:_________________________








Its:__________________________
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