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On April 18, 2018, U.S. District Judge Julie Robinson ruled Secretary of 
State Kris Kobach in contempt of court. Kobach was found to have disobeyed the 
Court’s preliminary injunction that blocked a requirement to provide documentary 
proof of citizenship when registering to vote for the first time in Kansas. Robinson 
wrote that Kobach “failed to ensure that voter registration applicants covered by 
the preliminary injunction order became fully registered, a process that required 
accurate and consistent information be provided to county election officials, 
individuals impacted by the preliminary injunction, and the public.”1  

Specifically, the Court found Kobach violated the injunction in two 
separate areas. First, he failed to “treat those covered by the preliminary injunction 
the same as all other registered voters, which included sending the standard 
postcard upon registration”. Kobach’s failure to ensure that all the covered voters 
received these postcards is critical as Robinson concluded that “Kansans have 
come to expect these postcards to confirm their registration status”.2 

Second, Kobach refused to update the County Election Manual, which 
Robinson called “the policy and training Bible for the 105 county election 
officials.” Publicly available online, the manual was updated to include the 
documentary proof of citizenship (DPOC) requirement but lacked notice of the 
preliminary injunction that took effect two years earlier. Seeking to resolve the 
issue before the contempt hearing, Kobach simply removed the manual from their 
website. Robinson, however, found this solution inadequate, writing, “taking the 
manual offline, almost two years later, means that counties’ only resource is the 
written, unmodified manual.”3 

Furthermore, Robinson took 
note of Kobach’s attempt to shift 
blame from himself writing, “the 
Court is troubled by Defendant’s 
(Kobach’s) failure to take 
responsibility for violating the Court’s 
order and for failing to ensure 
compliance over an issue that he 
explicitly represented to the Court had 
been accomplished.” Robinson 
continued, “[i]nstead, Defendant 
deflected blame for his failure to 
comply onto county officials, and onto his own staff”.4 Ultimately, Robinson held 
Kobach responsible for the failure to comply with the preliminary injunction 
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because he is the state’s chief elections officer and it is his responsibility as 
Secretary of State to ensure that election laws are followed. 

Finally, Judge Robinson ordered Kobach, who acted as his own lead 
attorney in the case, to pay the opposing attorney fees associated with the 

contempt motion. The ACLU, who 
represented opposing counsel, submitted a 
legal bill of $51,646.5 Kobach’s decision to 
not comply with the law meant that Kansas 
taxpayers had to pick up this hefty tab.  It was 
not the first-time taxpayers paid the cost for 
Kobach’s leadership choices.  

As the state’s chief elections officer, 
his failure to take responsibility for adhering 
to election law should raise significant red 

flags about sending Kobach to a higher office.  It is especially troubling, as the law 
he broke violates the voting rights of the very Kansans he is asking to lead. 
 

Campaign for Secretary of State 
 

In May 2009, Kris Kobach launched his bid for Kansas Secretary of State 
with a campaign focused on insistent, but unsupported claims of widespread voter 
fraud. Running for the position that would give him ranking power over elections 
in the state, Kobach asserted that legitimate voters were being disenfranchised by 
fraudulent votes.6 Alleging voter impersonation, double and non-citizen voting 
was occurring at pervasive levels, Kobach positioned himself as the necessary 
defender of this apparent threat.7 While campaigning for voter ID and proof of 
citizenship laws as the fix to the purported threat, Kobach also called for a purge 
of thousands from the voting rolls.8 

Not everyone agreed with Kobach’s allegations, however.  Many, including 
prominent Republicans, quickly countered his claims of massive voter fraud. Then 
acting Kansas Secretary of State Ron Thornburgh, a Republican who had held the 
office since 1994, responded to Kobach’s assertions through his spokeswoman, 
Stephanie Meyers, saying, "[t]here's no evidence to come anywhere near the term 
'pervasive”.  Meyers continued, "[w]e think voter fraud is very minimal...that it’s 
not widespread at all".9  

Secretary of State Thornburgh’s assessment is supported by further 
investigative reporting. Bloomberg News found that between 1997 and 2010, 
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Kansas had only 221 instances of alleged voter fraud, with only a few of these 
allegations showing any evidence of fraud actually being committed. They went 
on to state that UFO sightings were 
more common than voter fraud.10 
Over those same 13 years, they found 
more than 10 million votes cast were 
in Kansas statewide elections alone, 
adding up to one allegation of voter 
fraud for every 45,000 votes. 

Moreover, the overwhelming 
consensus of credible investigations 
into voter fraud in the modern era 
reveal it to be almost entirely 
nonexistent.  In The Myth of Voter 
Fraud, published in 2010, Lorraine 
Minnite compiles a comprehensive national study and finds that “voter fraud is 
episodic and rare relative to the total number of votes cast in any given year or 
election cycle.”11 Minnite found that there are three times more violations of 
migratory bird flights each year than violations of election law.12  

The Brennan Center for Justice at NYU’s School of Law also looked into 
the issue and concluded “that voter fraud is sufficiently rare that it simply could 
not and does not happen at the rate even approaching that which would be required 
to “rig” an election.”13 The Republican National Lawyers Association found in 
2011 that from 2000-2010, at least thirty states had three or less convictions over 
that ten year period.14 The Washington Post investigation into the issue concluded 
that there is “such little evidence that it boards on complete irrelevance and only 

should bare mentioning as proof of the 
lack of voter fraud, not of it.”15 Finally, 
at the end of 2016, the New York Times 
made “inquiries to all 50 states (noting 
that everyone but Kansas responded)” 
and found that “no states reported 
indications of widespread fraud.”16 

Even governmental agencies 
who pursued and attempted to 
prosecute voter fraud, like the George 
W. Bush administration, turned up 
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scant evidence.  Shortly after becoming United States Attorney General, John 
Ashcroft moved the prosecution of voter crimes to third on the list of priorities, 
just below terrorism and espionage.17 Ashcroft sought to create a “new ethic” in 
the DOJ’s approach to voting rights, believing voter fraud was a rampant 
phenomenon.18  In 2002, Ashcroft changed standing DOJ guidelines that had 
previously barred federal prosecutions of “isolated acts of individual wrongdoing” 
in elections that were not part of a larger effort to defraud an election. 19 Before 
Ashcroft reversed the guidelines, prosecutors generally had to prove an intent to 
commit fraud, not simply a violation of election laws. Under the new ethic, 
individuals who may commit election violations were prioritized over coordinated 
efforts to rig elections.  Even after the shift and the high level of priority given to 
pursuing election crimes, The New York Times concluded that, “Five years after 
the Bush administration began a 
crackdown on voter fraud, the Justice 
Department has turned up virtually no 
evidence of any organized effort to skew 
federal elections."20  

What’s more, the election crimes 
prosecuted by Ashcroft’s initiatives were, 
for the vast majority of cases, found to be 
mistakes, confusion or misunderstandings 
of election laws by individual voters. 21 
Years later, Kris Kobach would 
implement with striking similarity the 
same strategic approach as the Ashcroft 
Justice Department, and predictably the 
same lack of evidence of voter fraud. 

Kobach was undeterred by his critics or the lack of any significant 
evidence; he continued to build a career based upon bold claims of election 
crimes. At a press conference days before the 2010 election, Kobach claimed that 
there could be as many as 2,000 cases of Kansans voting under the name of a 
deceased voter.22 For an example, Kobach named Albert K. Brewer. The Wichita 
Eagle, however, later uncovered that Brewer was in fact not dead, but simply 
shared the same name and birthdate as his deceased father.  Undisturbed by the 
blunder, Kobach’s campaign said, “[w]e never said for sure. We're not 
embarrassed by it."23 Throughout his career, Kobach continues to make spurious 
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claims of rampant voter fraud – even as empirical evidence overwhelmingly 
shows the problem to be insignificant. 
 

Kobach and Federation for American Immigration Reform 
 

Of additional deep concern, Kobach’s solutions to voter fraud were first 
peddled by a leading anti-immigrant organization, Federation for American 
Immigration Reform (FAIR). As laid out in a previously published report by this 
PAC, John Tanton, founder of FAIR and a Kobach ally, has racist proclivities that 
have been well documented. This Kobach connection suggests that his goal may 
be less about preventing fraud and more about regulating who is voting.  

In 2004, FAIR worked with Arizona State Senator Russell Pearce to 
introduce the Taxpayer and Citizen Protection Act, or Proposition 200 in Arizona, 
a measure that required new voting restrictions, notably requiring photo 
identification (ID) and proof of citizenship to vote. The effort was backed by 
FAIR to the tune of $450,000. 24  Although Republican Party leaders, both 
Senators and the Arizona Republican Party, vocally opposed the bill, 25 Arizona 
voters overwhelmingly passed Prop. 200. Only the requirement to present photo 
ID went into effect immediately, while the prerequisite of proof of citizenship 
made its way to the Supreme Court.  

 
Kobach and the Tea Party’s Birtherism 

 
During the same timeframe as Kris Kobach’s campaign for Secretary of 

State, a new national movement was on the rise nationwide: the Tea Party 
Movement. Kobach was an early and strong supporter of the movement, even 
embracing racist conspiracy theories popularized by the movement. Kobach 

publicly dabbled in birtherism, the racist 
conspiracy theory that President Barack Obama 
was not born in the United States. At a 2010 
campaign rally, Kobach “joked”, “You know 
what the President and God have in common? 
Neither has a birth certificate.” When confronted 
on the question, his campaign denied that Kobach 
was a birther but all the while, Kobach continued 
to call for President Obama to release his “long-
form” birth certificate. In response to the birth 
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certificate that the President had released, Kobach said, "it doesn't have a doctor's 
signature on it”, adding, “until a court says otherwise, I'm willing to accept that 
he's a natural U.S. citizen. But I think it is a fair question: Why just not produce 
the long-form birth certificate?"26  

This embrace of birtherism is concerning in its own right. But Kobach’s 
political use of this racist conspiracy theory cannot be disconnected from his 
spurious claims of voter fraud. To question both the legitimacy of Barack Obama 
to be President and to claim that the ballot box is besieged by fraud, implies that 
Kobach questions the right of the first black President to hold the Office.  

 
Kansas Secretary of State – Kobach’s Record of Attacks on Voting Rights 

  
Throughout his career Kris Kobach has championed policy and leadership 

positions that suppress voting rights.  The remaining sections of this report will 
document his attacks on voting rights in five areas:  voter identification law, proof 
of citizenship documentation, crosschecking of voters, prosecutorial power and 
penalties, and conclude with President Trump’s Voter Commission.  In every 
instance, numerous credible studies show that Kobach was seeking to prevent a 
problem that empirical evidence demonstrates is insignificant.  More importantly, 
Kobach’s sweeping solutions to address a nearly nonexistent problem served only 
to set up barriers to the voting booth. 
 

Attack One - Voter ID 
 

 Kobach was an architect and advocate for the Secure and Fair Elections 
Act (SAFE Act), signed into law by then Governor Brownback on April 18, 2011.  
It aimed to address key areas where Kobach suspected voter fraud, including 
photo identification (ID). The photo ID provision requires that a voter must show a 
state-issued photo ID at their polling location before casting a ballot, in order to 
stop someone from impersonating another registered voter. If someone lacks the 
necessary ID, however, they can cast a provisional ballot but must later show ID to 
a county election official to make their vote count.27  
 After voter ID laws were enacted in Kansas and many other states, 
numerous studies followed to assess the effects of voter ID laws and who was 
impacted. In September 2014, the U.S. Government Accountability Office (GAO) 
compiled and examined many of these studies and found that between 5 and 16 
percent of registered voters lacked the necessary form of ID to access the ballot.28 
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Another study found, “11 percent of United State citizens – more than 21 million 
individuals – do not have government-issued photo identification.”29 For Kansas 
specifically, one estimate had as many as 200,000 Kansans who may lack the ID 
required to vote.30  These studies found that millions of American citizens lack 
immediate access to the necessary forms of ID needed to use their fundamental 
right to vote. 
 Voter ID also has the potential to put a price tag on accessing the voting 
booth. In Kansas while a free voter ID can be acquired, the potential voter must 
submit an application affirming they receive government assistance or earn less 
than 150 percent of the poverty rate.31 Presumably, if a voter does not meet either 
of these requirements or they are unaware of the free option they must pay a $14 
fee to acquire a Kansas ID.  

Such fees may appear minimal to some, but for someone earning the 
minimum wage of $7.25/hour, a $14 fee requires two hours of work. Low-income 
Kansans, less likely to have the necessary ID, are also least likely to be able to 
afford any fees to acquire the necessary documents. One study estimates that those 
earning less than $35,000 a year are twice as likely to lack government photo 
identification.32 Former United States Attorney General Eric Holder warned that 
the potential costs and barriers created by voter ID laws are dangerously 
reminiscent of "poll taxes.”33  
 It is not just the poor who are more likely to face a barrier to the ballot box 
with voter ID law, but also racial and ethnic minorities. For example, Brennan 
Center found 8 percent of whites, 16 percent of Hispanics, and 25 percent of 
African Americans lack government issued photo ID. 34 This disparity translates to 
turnout as well. A report issued by 
professors at the University of California 
San Diego, found naturalized citizens were 
12.7 percent less likely to vote in general 
elections and 3.6 percent less likely to vote 
in primaries in states with photo ID laws.35  
 Voter ID in Kansas also has the 
potential to decrease overall voter turnout. 
From 2008 to 2012, while overall 
nationwide turnout decreased, Kansas’ 
voter turnout deceased an estimated 1.9 to 
2.2 percent more than other states.36 
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According to a low-end calculation by The Washington Post, the drop in turnout 
resulted in 34,000 fewer Kansan voters.37   
 Similar findings were shared by the Kansas Advisory Committee to the 
U.S. Commission on Civil Rights, which conducted hearings and published a 
report in March 2017 on the effects of Kansas’ SAFE Act. The report found “in 
practice, a number of eligible citizens may be required to pay for their documents. 
Any such instances may effectively be compared to a poll tax, which is 
unconstitutional under both the 14th and 24th Amendments.” The report continued 
that “insufficient training of poll workers has resulted in eligible voters being 
turned away because the poll workers were unaware that the identification 
provided is in fact considered ‘acceptable’ under the SAFE Act requirements.” 
They also found voter education implemented “was significantly less than similar 
efforts in other states and may have resulted in eligible citizens’ failure to comply 
with the new law.” U.S. Commission on Civil Rights concluded that the 
“preliminary analysis of voter turnout data in Kansas indeed suggests that voter 
participation declined following the implementation of the SAFE Act.” Most 
importantly, they found “the SAFE Act may disparately impact voters on the basis 
of age, sex, disability, race, income level, and political affiliation.”38 

A further compounding issue is the cost to taxpayers of implementing the 
law. To start, the costs to implement Kobach’s SAFE Act were vastly 
underestimated. The Kansas Division of the Budget estimated a cost of only 
$69,500 over two years, while comparative programs cost much more in outreach 
alone. 39 GotVoterID.com, the website to promote the new voter ID requirement, 
alone cost $310,000.40  Expenses continued to mount. Kobach went on an 11-city 
Voter Tour over three weeks in 2012 to promote the new requirements.41  These 
expenses also do not include the legal battles over the documentary proof of 
citizenship portion of the SAFE Act.  

 
Attack Two – Proof of Citizenship 

 
 A second significant regulation created by Kobach’s SAFE Act required 
that everyone registering to vote for the first time in Kansas must show 
documentary proof of citizenship. Designed to prevent what Kobach had long 
claimed was a pervasive problem – namely that of noncitizens attempting to 
register and vote. This too would prove to be a solution in search of a problem. 

Investigations by election experts, journalists and historians alike 
overwhelmingly share in the conclusion that noncitizen voting is exceedingly rare 
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to the point of insignificance.42 These studies 
found the percentage of noncitizen voting less 
than one percent – between .0003 and .001 
percent.43 Moreover, Rutgers University 
professor Larraine Minnite in her 2010 book, 
The Myth of Voter Fraud, contends that 
individual acts of voter fraud are illogical in 
nature – making the illogical act of fraud on the 
part noncitizens even more greatly 

exacerbated.44 The impact of an individual vote by a noncitizen is vastly 
outweighed by the threat it would present to their immigration status. What is 
more likely and logical is that the few instances of noncitizens attempting to 
register are the result of confusion rather than an attempt to defraud the electoral 
process. This reality is further detailed during the recent federal trial, Fish v. 
Kobach, (see Appendix on The Trial). 

Continuing to press this cause, Kobach testified in February 2015 before 
the United States House of Representatives Committee on Oversight and 
Government Reform. There he claimed that Deferred Action for Childhood 
Arrivals (DACA) would further erode the integrity of our elections, because 
DACA claimants would register and vote.  The facts demonstrate otherwise.  If 
DACA participants were to register to vote, they would be required to sign an 
affidavit swearing that they were a U.S. citizen, which would be a crime and 
would remove their ability to obtain protected status. Barring the illogical rationale 
behind such an action, Kobach told the Committee:  

“It is a certainty that the Administration’s executive actions will result in a large 
number of additional aliens registering to vote throughout the country. These are 
irreversible consequences, because once an alien registers to vote, it is virtually 
impossible to detect him and remove him from the list of registered voters. . . The 
Administration’s actions have set us back in our efforts, increasing the risk of stolen 
elections and gravely undermining the rule of law.”45 
To justify his claim, Kobach gave two examples that lack credibility and 

offer little evidence of noncitizens voting but do reveal borderline racist attitudes.  
First, Kobach cites an incident almost two decades old in Seward County, 

Kansas where 50 employees of a hog farm just across the border in Oklahoma all 
sent in voter registration cards at the same time. Based solely on the memory of 
one poll worker, it was alleged these same employees were bussed into the polling 
place.  This poll worker also claimed to know that some workers at the hog plant 
were noncitizens. He reached the conclusion that some were noncitizens because 
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they could not read English and needed translation 
from the van driver. 46 No prosecutions ever 
followed from these allegations.47 The speculations 
of a poll worker 18 years prior is hardly evidence of 
a pervasive problem.  

Second, Kobach cited a more recent example 
from the 2010 democratic primary for a state 
representative seat in North Kansas City, MO. 
Again, Kobach builds his case off the observations of a single poll worker who 
alleged that more than 50 Somalis voted in the election. As before, the poll 
worker’s only proof for lack of citizenship was the inability to speak English.  
Kobach told the committee that “the use of alien votes to steal the election 
succeeded.” 48 These allegations, however, were tested in court in 2010.   Both 
Jackson County Judge W. Stephen Nixon and the state appeals court rejected the 
case.  Nixon ruled that “credible evidence proves that there was no voter 
misconduct and there was no voter fraud with regard to this election.” 49  

Documentary proof of citizenship (DPOC) also needs to be weighed against 
the barriers it erects. One nationwide study found as “many as 7% of United States 
citizens – 13 million individuals – do not have ready access to citizenship 
documents.”50 The same study found potential access limitations for women 
because “as many as 32 million voting age-women may not have available proof 
of citizenship documents that reflect their current name.”51  Again, otherwise 

eligible voters are impeded from accessing 
their right to vote.  

Over a dozen documents can be used 
to prove your citizenship to register to vote. 
The most common is a birth certificate. 
Kansas will provide a free copy if you were 
born in Kansas and were issued a birth 
certificate by the state. If you were born 
outside of Kansas, obtaining a copy of your 
birth certificate will cost about $10 to $25 
depending on the state. This process takes 
time and possible fees. A 2014 Harvard Law 
School study estimates that the time and 
travel to acquire the necessary documents 
could cost upwards of $75.52 The result is 
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that an individual born outside Kansas who lacks immediate access to their birth 
certificate will have to spend time and money to access the ballot box. 

Additionally, DPOC can have an adverse effect on voter registration drives. 
Requiring documents that most people do not readily carry with them dramatically 
reduces the effectiveness of registering voters anywhere other than in locations 
where such documents are necessary and therefore more readily available.   

 
Legal Scrutiny of Proof of Citizenship in Voter Rights 

 
Concerned by the harm to voter registration drives, the League of Women 

Voters of Kansas filed suit against Kansas’ SAFE Act. It was not the first time 
Kansas’ law on proof of citizenship documents faced legal scrutiny. DPOC under 
the SAFE Act took effect on January 1, 2013. Full implementation of the law was 
called into question in June of that same year after a ruling by the United States 
Supreme Court prompted by FAIR-backed Arizona Prop. 200.  

The Supreme Court ruled in Arizona Prop. 200 against the states’ ability to 
require proof of citizenship to register to vote in federal elections. The decision 
separated the issue between the federal registration form and the registration form 
issued by individual states.  Writing for the majority opinion, Justice Antonin 
Scalia wrote, “the Federal Form provides a backstop: No matter what procedural 
hurdles a state's own form imposes, the Federal Form guarantees that a simple 
means of registering to vote in federal elections will be available.'' Justice Scalia 
concluded that requiring every additional piece of information a state requires on 
the federal form “would be a feeble means of ‘increas[ing] the number of eligible 
citizens who register to vote in elections for Federal office, a provision outlined by 
the National Voter Registration Act’”53  Justice Scalia left open the possibility for 
the U.S. Election Assistance Commission (EAC) to add DPOC to the federal form, 
however. 

After the Supreme Court decision, the Election Commission denied any 
change to the federal form.  In response, Kobach and Arizona Secretary of State 
Ken Bennett filed a federal lawsuit against the EAC for failing to add proof of 
citizenship to the federal form used in their states. They pursued this lawsuit with 
scant evidence; Bennett acknowledged he had no evidence of noncitizens 
registering to vote with the federal form before or after DPOC became law in 
Arizona.54 Lacking any substantial new evidence, Kobach and Bennett 
nevertheless pursued the case. 
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They had early success with U.S. District Judge Eric Melgren, who ordered 
the federal Election Assistance Commission to add DPOC to Arizona’s and 
Kansas’ federal form. Judge Melgren’s decision, however, was reversed by the 
10th U.S. Circuit Court of Appeals the following year. The ruling again focused on 
the federal form, leaving an opportunity for Kobach to enforce DPOC on the state 
form, which he did. 

Kobach used this new distinction to establish a two-tiered voting system. 
Kobach instructed voters who registered using the federal form, but who did not 
provide proof of citizenship to only be allowed to cast ballots in federal races – 
barring these voters from casting ballots for state and local issues. Kobach’s two 
tier system was set to affect around 18,000 
Kansans during the 2014 August primaries.  

The ACLU filed suit, alleging that the 
two-tier voting system violated the Kansas 
Constitution’s equal protection clause.  Judge 
Franklin Theis rejected Kobach’s arguments, 
writing that the discrimination of those who 
elect to use the federal form is a “limit and 
compromise” to their voting rights. Judge Theis 
ruled that Kobach acted “without the authority 
of any Kansas statute” and was “clearly beyond 
the scope of any existing regulatory authority.” 
The result “could mislead, intimidate, and have 
a chilling effect on the Plaintiffs’ exercise of 
their right to vote,” wrote Judge Theis. 55  

After his two-tier voting system was blocked by the courts, Kobach once 
again switched tactics. In September 2015, Kobach proposed a new administrative 
rule, seeking to purge from the voter rolls Kansans who registered with the federal 
form, but failed to provide proof of citizenship within 90 days after registering.56 
The purge was set to clear the names off a suspended registration list. According 
to an analysis by The New York Times the suspended list, comprised of some 
35,000 Kansans, represented two percent of total registrants in Kansas.57 Those on 
the list were spared, however, when yet another lawsuit halted the purge. 

Then at the end of 2015, Kobach’s DPOC requirement was resuscitated at 
the U.S. Election Assistance Commission with the appointment of its new 
executive director, Brian Newby. For eleven years, Newby had been the top 
election official of Johnson County, Kansas. His record, however, was far from 
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spotless. A series of emails, attained by the Associated Press, showed Newby 
created a hostile work environment and violated county policy on intimate 
relationships with subordinates. Newby had an affair with the Assistant Election 
Commissioner whom he had previously appointed to the position.  Newby then 
used his government credit card to avoid oversight allowing himself to review and 
approve his own spending. In March 2016, a county audit found almost $36,000 in 
questionable spending and asked Newby to return over $5,000 in travel expenses.  
Kobach was made aware of the audit and other concerns facing the office in April 
2015, by the Johnson County Election Office.58 But in an apparent lack of 
concern, Kobach highly recommended Newby for the Executive Director position 
at the federal EAC. 

Newby recognized the role that Kobach played in landing him his new job 
writing in an email to Kobach, “repeated prayers of thanksgiving.”  In a series of 
emails that followed Newby encouraged Kobach by stating that they wanted the 
same thing; he wrote, “I think I would enter the job empowered to lead the way I 
want to.” In another email Newby wrote, “I wanted you in the loop, in part 
because of other issues in the past with the (U.S. Election Assistance 
Commission). I also don’t want you thinking that you can’t count on me.”59  

Once in office, Newby unilaterally approved an update for the federal form 
that allowed Kansas, Alabama and Georgia to require DPOC. Newby’s reversal of 
the previous U.S. Election Assistance Commission decision contradicted the 
“policy and precedent previously established” by the commission according to the 
EAC’s Vice Chairman Thomas Hicks.60  In response, the League of Women 
Voters filed a federal suit against Newby’s decision. 

 
Fish v. Kobach Voting Rights Lawsuit:  

Filing & Findings before Trial (See Appendix on the Trial) 
 

The ACLU filed another state lawsuit, Fish v. Kobach, that sought an order 
to force Kansas to immediately register thousands of Kansans who wanted to 
register to vote at a Department of Motor Vehicles (DMV) office, which uses the 
federal form. Later, the League of Women Voters case was joined with the Fish 
case.  

In May 2016, U.S. District Judge Julie Robinson, a George W. Bush 
appointee, issued a preliminary injunction in the Fish case ordering Kobach to 
fully register all Kansans who registered using the federal form, but who lacked 
DPOC. In her ruling, Robinson indicated that the SAFE Act likely violated the 
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“minimal information” provision in the National Voter Registration Act.61 In 
response to Robinson’s ruling, Kobach once again proposed a two-tier voting 
system. Kobach requested another temporary administrative rule change to once 
again allow votes in federal races only from those who registered using the federal 
form but who lacked DPOC. 62 But the courts again blocked Kobach’s maneuvers.  

On July 29, 2016, two days after early voting began for the primaries, 
Judge Larry Hendricks of the Shawnee County District Court, ordered all votes 
must be counted for state and local races from the 17,500 Kansans who registered 

with the federal form and without DPOC.63 In 
November 2016, Judge Hendricks affirmed his 
ruling, writing that Kobach “simply lacks the 
authority to create a two-tiered system of voter 
registration.”64 

Undeterred by the court’s findings, 
Kobach refused to follow Judge Robinson’s 
May order to fully register and notify the voters 
covered under her preliminary injunction. In an 
effort to force Kobach to comply, Robinson 
scheduled a contempt of court hearing for 
September 2016.  To avoid being found in 

contempt of court, Kobach reached an agreement requiring him to fully register 
those covered under the injunction, notify them of their registration, and give them 
the ability to access the full ballot in November.65  

Then in September 2016, the 10th Circuit Court of Appeals denied Kobach’s 
appeal for validity on requiring proof of citizenship. George W. Bush appointee, 
Judge Jerome Holmes wrote, “[t]here can be no dispute that the right to vote is a 
constitutionally protected fundamental right.”66 
The Court went on to rule against Kobach’s 
evidence of 30 cases of noncitizens registering to 
vote between 2003 and 2013 (only three ever 
attempted to cast a ballot) by noting it “fell well 
below” sufficient evidence.67 Judge Holmes went 
on to warn that Kansas’ law risked a “mass 
denial of a fundamental constitutional right.”68 
Holmes then laid out a two-part test for the Fish 
v Kobach trial that placed the burden of proof on 
Kansas Secretary of State Kobach. First, Kobach 
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was directed to prove that there are a substantial number of noncitizens voting in 
Kansas, and secondly, nothing less than documentary proof of citizenship could be 
used to prevent the problem – that is, if he was able to prove that it exists. 

Before the trial even began Kobach found himself fined for misleading the 
Court. Just weeks after Donald Trump won the presidential election, Kobach meet 
with him about his transition to the White House. On the way into the meeting 
Kobach was photographed with a document entitled, “DEPARTMENT OF 
HOMELAND SECURITY KOBACH STRATEGIC PLAN FOR FIRST 365 
DAYS.”69 A portion of the last bullet point was visible and read, “Draft 
Amendments to the National Voter.”70 This bullet point caught the attention of the 
ACLU, who was concerned that the document proposed to the President Elect a 
change to the National Voter Registration Act (NVRA).  Such a change could 
affect the Fish trial.  

Kobach balked at opposing counsel’s request for the document claiming it 
was not relevant to the case. Two federal judges who privately examined the 

document disagreed. They ordered Kobach to turn 
over the document.71  

In response to Kobach’s actions 
surrounding the document, U.S. Magistrate Judge 
James P. O’Hara ordered a $1,000 fine against 
Kobach. O’Hare levied the fine because Kobach 
mislead the court about the documents and 
therefore sought to prevent any further such 
conduct.72 “The court agrees that the defendant’s 
deceptive conduct and lack of candor warrant the 
imposition of sanctions,” wrote O’Hare.73 He 

went on to conclude, “at the risk of stating what should be obvious, when any 
lawyer takes an unsupportable position in a simple matter such as this, it hurts his 
or her credibility when the court considers arguments on much more complex and 
nuanced matters”. 74  

Judge Robinson, affirmed the $1,000 fine against Kobach for misleading 
the court.75 Robison wrote that Kobach “demonstrates a pattern, which gives 
further credence to Judge O’Hara’s conclusion that a sanction award is necessary 
to deter defense counsel in this case from misleading the Court about the facts and 
record in the future.” Robinson concluded that “statements made and/or positions 
taken by Secretary Kobach have called his credibility into question.”76 
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Kobach’s documents were finally made 
public after a court ruling in October 2016, and 
they confirmed his intent to change the NVRA, 
including text on “Draft Amendments to National 
Voter Registration Act to promote proof-of-
citizenship requirements.”77 Kobach’s intent to 
change the NVRA was further underscored by an 
email he sent to Gene Hamilton, a member of 
Trump’s presidential transition team a day after 
the election. In what appear to be maneuvers to 
enact proof of citizenship nationally and 
regardless of the upcoming trial result, Kobach 
wrote, “I have already started amendments to the NVRA that will make clear that 
proof of citizenship requirements are permitted”.78  

The Fish trial’s deposition of Kobach further highlighted his intent to 
implement DPOC nationwide. Kobach noted that he had drafted an amendment 
to the NVRA that would allow states to pass proof of citizenship requirements. 
Kobach went on to say he secured a commitment from his “friend” Iowa 
Congressman, Steve King, a hardcore nativist activist, to introduce such an 
amendment if he loses Fish v. Kobach case. The deposition also discussed his 
promotion of the amendment to President-elect Trump and his transition team. 

 
Attack Three – Crosscheck 

 
 The third type of voter fraud Kobach claims is double voting: the instance 
of an individual who registered twice and votes twice, typically across state lines. 
While still exceedingly rare, double voting does occur. The vast majority of these 
cases, however, are the result of accidents or confusion and not efforts to defraud 
elections. 
 To combat double voting Kobach greatly expanded the Interstate 
Crosscheck Program. Created by Kobach’s predecessor in 2005 and run solely by 
Kansas’ Secretary of State Office, only three neighboring states were part of the 
program at its founding. Kobach greatly expanded the program with over half of 
all states participating in Crosscheck by 2016.79  The seemingly banal program to 
clean voter rolls has major flaws that call into question any relative utility.  
 States participating in Crosscheck send their voting rolls to Kansas in 
January. The rolls are examined under the Crosscheck program to identify 
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potential duplicate registrations. The compiled list of 
“potential double voters” is then sent back to the 
respective state with recommendations to purge the 
older registration if the name and last four digits of 
the Social Security number match a newer one. But 
the lists Crosscheck compiles are highly inaccurate. 

The Washington Post reported that 
Crosscheck has a 99.5 percent false-positive rate.80 
They found of the 84 million votes cast in 22 states, 

only 14 cases were referred for prosecution, representing 0.00000017 percent of 
the votes cast.81 One data expert who examined the program said that Crosscheck 
had a “childish methodology” for flagging double registrants.82 And a study from 
Harvard concluded that even a most conservative use of Crosscheck data would 
“eliminate about 200 registrations that might cast legitimate votes for every one 
registration used to cast a double vote.”83 These problems have translated into real 
purges of legitimate voters.      

After participating in Crosscheck for the first time in 2013, Virginia 
attempted to purge 57,000 voters from the rolls, in part based on Crosscheck 
data.84  In 2014, Idaho’s Ada County wrongfully terminated 765 eligible voters 
from their rolls based on the Crosscheck data.85 Such wrongful purges are only 
exacerbated by the fact, as the Harvard study concluded, “there is almost no 
chance that double votes could affect the outcome of a national election.”86  

The potential for discriminatory outcomes raises even another level of 
concern, as Crosscheck’s inaccuracies have greater potential to affect minority 
populations. Vanita Gupta, former head of the U.S. Department of Justice’s Civil 
Rights Division, told NBC News that purges are “going to hit the communities of 
color the most. We have U.S. Census data that shows that minorities are 
represented in 85 of the most common 100 names.”87 An analysis of Crosscheck 
published in Rolling Stone found the system flagged one in six Latinos, one in 
seven Asian Americans and one in nine African Americans as potential double 
registrants.88  

Additionally, Crosscheck is rife with security concerns. A ProPublica 
investigation into Crosscheck found the data files were hosted on an insecure 
server.  In addition, usernames and passwords to access the entire database were 
regularly shared by email, and passwords were overly simplistic and only 
irregularly changed. 89 An additional journalistic investigation found that “even a 
novice hacker could breach the network.”90 The reporting prompted Kobach to 
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move the Crosscheck database from Arkansas to the Kansas Secretary of State’s 
Office in 2018.91  The move was to accomplish security upgrades, but experts 
claim the upgrades to just the Secretary of State’s Office are not enough and the 
data is still vulnerable to hackers.92  Further still, End Crosscheck, an organization 
based in Chicago, raised additional concerns after they were alerted to a Kansas 
resident who filed a Freedom of Information Act request in 2013. She received a 
list of 945 first and last names and the last four digits of their Social Security 
numbers. The error prompted Florida to provide free fraud protection services and 
free credit checks to those 945 affected individuals.93 The lack of a secure system 
is one more reason to question Kobach’s expansion of the program.  

Pointing to the reality of inaccurate data on state voting rolls, Kobach 
warns of this data’s potential for massive voter fraud. In a 2018 Breitbart column, 
Kobach cites an estimate by the Pew Foundation of 1.8 million inaccurate 
registrations.94 The Pew study Kobach cites, however, makes no mention of voter 
fraud or double voting but instead advocates for modernizing the voting rolls with 
less physical paperwork.95 The Pew study concludes that fixing the problem would 
require a broader matching system, increased security, and new ways voters can 
register online.96 None of Pew’s recommendations are satisfied by Crosscheck.  

The mounting concerns over Crosscheck have lead some states to leave the 
program. At the end of January 2018, Kentucky joined Alaska, Florida, 
Massachusetts, New York, Oregon, Pennsylvania and Washington in abandoning 
Crosscheck.97 Bills currently in the legislatures of New Hampshire, Illinois and 
even Kansas, would, if passed, require state officials to withdraw from 
Crosscheck.98 Even as states leave, Kobach continues to promote the program. 

Meanwhile, a more accurate system for cleaning state voter rolls exists: the 
Electronic Registration Information Center (ERIC).  Launched in 2012, ERIC’s 
function is to provide a similar service as Crosscheck but offers three important 
differences. First, ERIC is managed and controlled by the participating states, 
while Crosscheck is run solely by the Kansas Secretary of State office.99 Second, 
ERIC identifies inaccurate voter registrations cross-referencing states voter rolls, 
U.S. Postal Service data, motor vehicle licensing agency data, and the Social 
Security Administration master death index list, while Crosscheck just compares 
states voting rolls.100 Third, ERIC identifies eligible voters who are not registered 
to vote, or whose information is out of date, while Crosscheck simply seeks to 
identify potential double voters. More, ERIC’s membership requires that states 
notify voters of inaccurate information and notify others of their eligibility to vote, 
in an attempt to increase registration.101 The difference in the program shows 
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Crosscheck is simply another tool for Kobach to justify the hunt for voter fraud, or 
more cynically, obfuscate the lack of it.  

Less ideologically driven Secretary of States are moving to ERIC. Molly 
Woon, a spokeswoman for the Oregon Secretary of State told KCUR, “Oregon left 
the Kansas Crosscheck program because we found more effective and efficient 
ways to help ensure more accurate voter rolls, 
specifically the ERIC Program.”102 Minnesota 
Secretary of State Steve Simon said, “there is 
an unacceptably high risk of false positives,” 
about Crosscheck before he moved to join 
ERIC.103 In January 2018, Missouri joined 
ERIC after the Missouri Association of 
County Clerks and Election Authorities 
unanimously passed a resolution urging move 
to ERIC.104  

On the other hand, Kobach’s pitch for 
states to choose Crosscheck: it’s free. In 
promoting the program in 2013, Kobach 
assured states that Kansas was prepared to 
cover the cost of compiling a nationwide 
list.105 And there is a one-time fee of $25,000 to join ERIC. Crosscheck has a price 
tag for Kansas, however.  The security upgrades for the Crosscheck database 
system to be only marginally more secure cost Kansas taxpayers $20,000.106 And 
though Crosscheck does not have any dedicated staff members, it is housed 
completely inside Kansas Secretary of State’s Office and requires staff to be 
assigned, at least temporarily, to work on the administration of the program. The 
cost to participating states may be free, but Kansas will pay the cost of Kobach 
maintaining control of such a flawed program. As the old adage goes, you get 
what you pay for.  

 
Attack Four – Prosecutorial Power and Increased Penalties  

 
 After numerous attempts failed to find voter fraud of any significance, 
Kobach began to assert that voter fraud stemmed from an inadequate prosecutorial 
effort. This could change, Kobach argued, if his office was granted the power to 
prosecute.  He claimed he would pursue the 100 cases of double voting his office 
had identified in 2014. 107 
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Typically, allegations of election violations would be referred to either the 
county attorney where the allegation took place, the appropriate U.S. district 
attorney or the FBI to investigate. Based on the investigation, the referral entity 
would determine whether or not to prosecute the case.  Kobach believed this 
system was insufficient due to lack of resources and a justified preference to focus 
on violent crime.108  

After his reelection in 2014, Kobach renewed his push for the power to 
pursue allegations of voter fraud, asserting that his office would give the issue the 
attention it needed. In January 2015, Kobach gave testimony to the Kansas Senate 
Judiciary Committee to justify the need for the unprecedented prosecutorial power 
he sought. Citing his Crosscheck data, Kobach claimed, “the opportunities for 
double voting are plentiful.”109 Kobach also argued the current punishment for 
election crimes was insufficient. He argued, “the only way to stop the crime of 
double voting is to deter it by imposing substantial penalties on those who commit 
the crime.”110  Yet, as Kobach’s voter fraud cases reveal, increasing punishments 
for accidents and confusion may just serve to dissuade otherwise eligible people 
from voting for fear of penalties from failing to understand election law. 

In his testimony, Kobach claimed to have identified 18 cases of double 
voting over the previous four years,111  significantly fewer than he had previously 
alleged. And it is an arguably statistically insignificant number to justify a change 
in the law. Kobach maintained to the Senate Committee that he referred these 18 
alleged incidents to the relevant county and district attorneys but said only one 
was being prosecuted. 112  

In response, U.S. Attorney Barry Grissom denied that Kobach had notified 
him of allegations of voter fraud. "Going forward, if your office determines there 
has been an act of voter fraud please forward the matter to me for investigation 
and prosecution," Grissom wrote in a letter to Kobach’s office. "Until then, so we 
can avoid misstatements of facts for the future, for the record, we have received no 
voter fraud cases from your office in over four and a half years. And, I can assure 
you, I do know what I'm talking about," Mr. Grissom wrote.113 Other county 
attorneys were similarly unpersuaded for the necessity to extend Kobach 
prosecutorial power. Senior deputy prosecutor at the Riley County attorney's 
office, Barry Disney said, "[w]e have 105 counties with 105 county attorneys — I 
don't know how having 106 is going to make it any better. I just don't see the need 
for it."114  

 Nonetheless, in June 2015, Governor Brownback signed the Stopping 
Election Crime by Uniting Regulation and Enforcement Act into law, granting 
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Kobach the power he sought to prosecute voter fraud. This act made Kobach the 
only Secretary of State in the country to have such prosecutorial power. Then in 
October of that same year Kobach announced his first cases, instances that appear 
more to be the result of accidents than attempts to defraud an election. 

For his first case, Kobach charged Steven and Betty Gaedtke, for double 
voting in Kansas and Arkansas in 2010 election. The couple had applied for 
advance voting ballots from Johnson County because they were in the middle of 
the move to Arkansas where they bought a retirement home. They claim to have 
filled out and mailed the ballots but forgot they had done so and voted again on 
election day in Arkansas. The couple claimed the accidental double voting was 
caused by the stress of the move.115 The charges were eventually dropped against 
Betty, but Steven pleaded guilty and was fined $500.116  

Kobach’s third case alleged Lincoln Wilson had double voted, once in 
Kansas and again in Colorado. Wilson who lives in western Kansas, near the 

border with Colorado, owns property in both 
states. “Kris Kobach came after me for an 
honest mistake,” Wilson said.117 At the time 
Wilson believed he was allowed to vote on 
local issues in both places but not the national 
elections. Wilson said he would, “vote for 
president in one state, and local issues in both 
places”.118 Wilson, who fought the charges, 
says he has $50,000 in legal fees but was 
eventually found guilty and fined $6,000 with 

another $158 in court costs. 119  
Then Kobach charged Randall Kilian. Similarly, Kilian who owns property 

in Kansas and Colorado, believed he was able to vote on the local issues in both 
places.  Mr. Kilian received the maximum fine of $2,500 for his confusion over 
the law.120  

Then in April 2017, almost two years after receiving his prosecutorial 
powers, Kobach charged a noncitizen for voting. Kobach found out that Victor 
David Garcia had voted before becoming a citizen, after Garcia reregistered to 
vote at his naturalization ceremony. Garcia received probation for up to three 
years and a $5,000 fine.121  

Most recently, in January 2018 Kobach charged two more people with 
double voting, bringing his number of cases to 15 cases over the three years. 

 
“Kris Kobach came after me 

for an honest mistake,” 

Lincoln Wilson said, after 
Kobach changed him with 

double voting 



 

22 
 

Kobach charged Que J. Fulmer who also thought, wrongly, that if he paid taxes 
both in Kansas and Colorado he could vote in both local elections. 122   

In another case, Kobach brought charges against a 20-year old first-time 
voter, Bailey Ann McCaughey. According to her mother, Bailey “voted while in 
Garden City at college and also filled out a mail-in ballot, which I sent – not 
realizing that she had voted already voted.” 123 The honest mistake has “terrified” 
Bailey, who told her mother she never wants to vote again. 124  

Though granted unprecedented power to prosecute a supposedly pervasive 
problem, Kobach’s efforts produced extremely limited results. After presumably 
three years of dogged efforts to prosecute voter fraud, Kobach was only able to 
charge 15 people. And examination of his cases appears to show that little more 
than a dozen of the 1.3 million registered Kansas voters were confused about their 
right to vote or had accidentally voted twice. This flimsy evidence is a far cry from 
a pervasive problem with any potential to defraud our elections.  

 
Attack Five – Voter Commission 

 
 An early supporter of Donald Trump, Kobach sought to use his relationship 
with the new President to promote his restrictive voting policies nationwide. 
Kobach got his first chance shortly after the 2016 Presidential election when 
Trump claimed massive voter fraud in the results. Trump claimed that between 3 
million and 5 million illegal votes were cast, resulting in Trump’s loss of the 
popular vote.125 Though widely debunked, Kobach jumped to defend the statement 
of rampant voter fraud. “I think the president-
elect is absolutely correct when he says the 
number of illegal votes cast exceeds the 
popular vote margin,” said Kobach.126  

President Trump’s own lawyers, 
however, rebuked this claim of fraud in an 
attempt to prevent a recount in Michigan and 
Pennsylvania writing, “[a]ll available 
evidence suggests that the 2016 general 
election was not tainted by fraud or 
mistake.”127 This point was echoed by 
Secretary of State Offices across the country 
who must certify the results for their 
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individual states.  By the way, Kobach had indeed certified the results for 
Kansas.128  

To justify the assertion, Kobach relied on the widely discredited report by 
Jessie Richman,129 (who would serve as an expert witness for Kobach in the Fish v 
Kobach trial – see Appendix). Richman’s expert testimony drew from the same 

data in the report Kobach and Trump were 
using to back their claims. Richman, however, 
wrote the “claim Trump is making is not 
supported by our data.”130  He confirmed this 
analysis under oath at the trail, stating that 
Kobach’s claim in support of President Trump 
is not supported by his data or any other data 
he was aware of.131  

Undeterred, the pair pressed on, 
apparently convinced of a problem that 
research and data hitherto were unable to 
support. On May 11, 2017, President Trump 

signed an executive order creating the Presidential Advisory Commission on 
Election Integrity.  Appointing Kobach as vice chair, Trump also named Vice 
President Mike Pence the Commission’s nominal head. Originally scheduled to 
meet five times with a budget of half a million dollars, Trump shuttered the 
Commission after only two meetings and a slew of lawsuits surrounding its 
conduct.    

From the start, Kobach’s appointment to lead the Commission roused a 
range of criticisms. A coalition of 24 faith groups wrote a letter to Congress urging 
lawmakers not to fund the Commission.132  Their letter was followed by one from 
the NAACP.  Both letters called for remembrance of the long and bloody struggle 
for expanding access to the battle box.133 The New York Times Editorial Board 
wrote, the Commission’s “purpose is not to restore integrity to elections but to 
undermine the public’s confidence enough to push through policies and practices 
that make registration and voting harder, if not impossible,” concluding that 
Kobach’s efforts on the commission posed a danger to democracy. 134 

Former Attorney General Eric Holder also expressed grave concerns about 
Kobach’s appointment calling him a "fact-challenged zealot." 135 Robert Bauer, the 
co-author of a bi-partisan report commissioned by the Obama Administration, 
thought the commission would “advance reforms that are costly, unnecessary and 
a burden on lawful voting by eligible voters,” failing to focus on the conclusions 
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from his report that called for better technology, more opportunities for early 
voting, and better-trained poll workers.136 This prompted four top Democrats to 
request Kobach’s resignation from the panel. 137 

Even members of the Commission itself were skeptical of its goals. Alan 
King, a probate judge in Alabama who was on the Commission said “[t]here’s an 
underlying ideology that they only want people to vote who look like they do and 
think like they do.”138  

On the other hand, Kobach was confident the Commission would finally 
find the evidence of the level of voter fraud that he had been proclaiming for many 
years. In an interview with Breitbart, Kobach guessed the number of incidents of 
voter fraud “is probably going to be very big, certainly I would think in the 
hundreds of thousands, but we’ll find out what that number is.”139 To collect this 
information on the supposed large numbers of fraudulent voters, Kobach sent a 
letter to all the Secretary of State Offices around the country.  He requested each 
state submit their publicly available data ranging from date of birth, address, 
military status and party identification.  Kobach also requested any evidence of 
voter fraud and lists of convictions on election related crimes since 2000.  

This request for information was widely refused by Secretaries of State 
from both parties. Mississippi's Republican Secretary of State, Delbert Hosemann, 
had the most colorful response, telling the Commission that they could “go jump 
in the Gulf of Mexico, and Mississippi is a great state to launch from.”140 
Moreover, 70 members of congress sent Kobach a letter that asked him to rescind 
the request, citing problems with security.  Responding to the rebuke, Kobach took 
to his Breitbart column to allege impropriety on the part of states’ refusal to 
respond to his request. He asked rhetorically, “What information are they so 
determined to keep under wraps?”141  

Following Kobach’s letter, the Electronic Privacy Information Center filed 
suit requesting an immediate injunction against the data collection. The courts 
denied the injunction, but ruled states did not have to comply with the Kobach’s 
request. 142  

The ruling prompted Kobach to send another letter re-requesting the 
information from the states. He urged states to comply, saying, "I want to assure 
you that the Commission will not publicly release any personally identifiable 
information regarding any individual voter or any group of voters from the voter 
registration records you submit."143 But Kobach’s assurances rang hollow as the 
Commission had already accidently released 112 pages of un-redacted emails from 
those making public comment.144 
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The security of the data or its ultimate use also worried average voters 
across the country, leading thousands to de-register to vote. Amber McReynolds, 
director of elections for Denver, Colorado, said nearly 1,000 people in Denver 
County had withdrawn their registrations and nearly 4,000 people statewide.145 In 
Florida 1,715 voters removed themselves from the rolls.146  Some Kansans 
followed suit deregistering to vote after Kobach’s request for data.147  

Apparently unconcerned, Kobach responded to the phenomenon of 
individuals deregistering to vote with 
smug self-assurance. Kobach declared 
they removed their names because they 
“are not qualified to vote” or “someone 
who is not a U.S. citizen is saying, ‘I’m 
withdrawing my voter registration 
because I’m not able to vote’”.148 

In the lead-up to the 
Commission’s second meeting, Kobach 
again stirred up controversy. Claiming 
massive voter fraud in New Hampshire, 
Kobach said that there were 5,513 
“likely” fraudulent votes in the close 
Senate election.149  The claim was 
widely criticized as inaccurate.150 New 
Hampshire Secretary of State Bill 
Gardner, a fellow commission member 
also criticized Kobach’s argument.151 Kobach’s flawed analysis was based on 
misinterpretation of New Hampshire election law that allows for same day 
registration.152  

The troubles for the Commission piled on. In one of many lawsuits against 
the Commission, Maine Secretary of State Matthew Dunlap had filed to gain 
access to information on the Commission’s functioning. Although he was on the 
Commission, Dunlap was not made aware of its decisions; finding out that the 
Commission had hired staff only after a reporter alerted him that one staff member 
had been arrested for child pornography.153 Three weeks after his request for 
information was ignored, Secretary Dunlap sued under the Federal Advisory 
Committee Act (FACA), alleging Vice President Mike Pence and Kobach were in 
violation of the Act.154 The FACA requires advisory commissions to provide 
public access to all “records, reports, transcripts, minutes, appendixes, working 
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papers, drafts, studies, agenda, or other documents” that its members consult or 
prepare. Individual commissioners hold “an enforceable right to obtain” these 
documents and “to fully participate in the deliberations of the Commission.”155 On 
December 22, the court ruled in favor of Secretary Dunlap.156  

Rather than comply with the lawsuit, on January 3, 2018, after just two 
meetings, President Trump abruptly ended the Commission, citing the number of 
lawsuits as the prime motivation in disbanding the Commission. 157  

While many of its critics saw the end of the Commission as a victory, 
others worried its fade from the public eye could increase its damage. Dunlap told 
the Washington Post, “I think people who are saying ‘the witch is dead’ should be 
very alarmed by this move. I think that’s very dangerous.”158 In fact, his fear 
stemmed from a move to transition the defunct Commission’s work to the 
Department of Homeland Security (DHS), while maintaining an emphasis on 
finding voter fraud.  Indeed, the Trump administration reaffirmed its commitment 
to uncovering voter fraud. In a tweet after disbanding the Commission, President 
Trump wrote, "System is rigged, must go to Voter I.D."159 And White House Press 
Secretary Sarah Huckabee Sanders insisted, “substantial evidence of voter fraud” 
exists.160 So efforts to prove claims of voter fraud would continue without the 
Commission, under the DHS but possibly, with much less transparency, because 
as Dunlap told the Times, “Homeland Security operates very much in the 
dark…[and] any chance of having this investigation done in a public forum is now 
lost, and I think people should be, frankly, frightened by that,” he said.”161  

For his part, Kobach attempted to reframe the Committee’s disbanding as a 
strategic win for “their” side. He said, “it's a shifting in tactics from having the 
investigation be done by a federal commission to having it be done by a federal 
agency”, and continued that the DHS “has a greater ability to move quickly to get 
the investigation done.”162 His arguments seemed to confirm Dunlap’s fears, as 
Kobach told NPR, “it eventually became clear that the better way to move forward 
would be to have the Department of Homeland Security do it within an executive 
branch agency rather than use the mechanism of a commission under the Federal 
Advisory Commission Act."163 

As Kobach told the Times, DHS was chosen because the agency oversees 
immigration and can come up with an accurate estimate of the number of 
noncitizens on voter rolls.164 He said he would remain an informal adviser to DHS 
on the issue and said the Department’s first step would be to match files of 
immigrants against national voting rolls. Kobach admitted that DHS had little 
expertise in voter fraud, but noted DHS has a broad mandate to address election 
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security issues as critical to U.S. infrastructure.165 Kobach is likely hoping DHS 
will use its Systematic Alien Verification for Entitlements (SAVE) database to 
identify noncitizens voting, even though SAVE’s database contains naturalized 
citizens as well, and DHS had previously warned that the database could not be 
used to verify state voter rolls.166 

Yet, Kobach’s role is currently in dispute.  A DHS spokesman said Kobach 
is not advising on the matter. 167 Assured of his role, Kobach maintained in an 
interview with the Kansas City Star that, “I was informed by the White House 
when the president made his final decision that they wanted me to be working 
closely with the president and this team. ... And that team is both the White House 
and DHS”.168  

 
Conclusion 

 
 Kris Kobach set out in 2009 to become the chief elections officer for the 
State of Kansas.  In the intervening nine years, his track record demonstrates 
that he has worked nonstop to limit Kansans access to the ballot box. Kobach 
championed the passage of the Secure and Fair Elections Act (SAFE Act).  

Kobach’s SAFE Act required that everyone registering to vote for the first 
time in Kansas must show documentary proof of citizenship. Designed to prevent 
what Kobach had long claimed was a pervasive problem – namely that of 
noncitizens attempting to register and vote. This too would prove to be a solution 
in search of a problem. 

Unfazed by his critics or courts that ruled against him numerous times, 
Kobach aspired to take his approach to the national level. But credible national 
sources condemned Kobach’s policies as a potential hurdle to the ballot box for 
millions of American who lack immediate access to forms of identification 
needed to use their fundamental right to vote.  For women alone, as many as 32 
million voting age women may not have proof of citizenship reflecting their 
current names. Putting his ideology into practice, Kobach expanded the 
Crosscheck program across half the country, only to have this inaccurate, insecure 
technology translate into real purges of legitimate voters.      
 Kobach’s central approach to voting rights was excessive concern that 
noncitizens would seek to influence elections by registering to vote.  With little 
evidence to offer from day one, Kobach turned to less than credible, anti-
immigrant sources for his policy choices.  This approach was put on trial in U.S. 
District Court in 2018.  
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 Found in contempt of court on April 18, 2018, court proceedings 
document that what few noncitizens manage to register to vote were shown to 
be the result of accidents or administrative errors.  Kobach’s closing argument 
demonstrates that he himself may have been painfully aware of this lack of 
evidence.  He closed his case by asserting that even if there were zero 
evidentiary instances of noncitizens registering to vote, the mere threat of the 
potential problem is enough justification for proof of citizenship law. 

The real threat we have already faced is the length Kris Kobach will go to 
disenfranchise legitimate voters.  Our democracy is a central ideal of our nation. 
Our history has been one of a long and hard struggle to expand access to the ballot 
box. Kobach, however, appears determined to create new barriers to access the 
vote. Voters should decide to elect a Governor – certainly not Kobach – who 
wants more, not less participation in our democracy.  
 
 
 
 
 

To help expose Kris Kobach’s political actions and allies and defeat his 
campaign for governor donate to Kobach is WRONG for Kansas PAC at: 

 

KobachisWrong.org 
Or 

P.O. Box 5206 Topeka, KS 66605 
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APPENDIX on The Trial 
 

The Trial Begins:    Fish v. Kobach began on March 6, 2018, at the federal court 
house in Kansas City, Kansas. Filed in 2016 by the ACLU on behalf of Steven 
Wayne Fish, the lawsuit held that Kobach’s DPOC requirement violated the 
Nation Voter Registration Act (NVRA).  The NVRA requires states to provide 
the opportunity to register at the Department of Motor Vehicles (DMV) with the 
“minimum amount of information necessary.” 
 
Opposing Council & Opening Statements: 
- Dale Ho, lead attorney for the ACLU opened the trial saying documentary 

proof of citizenship (DPOC) is a barrier to the ballot box because some 
Kansans are unable to produce such documents, do to time and cost.  He 
concluded his opening remarks saying DPOC is like taking a “bazooka to a 
fly.” 
 

- Kobach was named as defendant in the case but also chose to be his own 
chief legal counsel. Kobach, focusing on the legal definition of “substantial,” 
attempted to justify the relatively small number alleged noncitizens he 
presented as evidence to the court. Going back as far as 199, Kobach 
presented only 129 alleged instances of noncitizens attempting to register to 
vote. Kobach asserted that even 10 noncitizens voting would qualify as 
substantial. Although a questionably low bar, it was still one he was never 
able to clear.  

 
Plaintiffs to the Stand: 
- ACLU called the co-plaintiffs to the stand. Two individuals testified that 

they sought to register at the DMV in 2014 and believed they were registered 
only to be informed at the polls they were not on the voting rolls because 
they failed to provide DPOC. One testified that she could not locate her birth 
certificate, nor could she afford to purchase a new one from Maryland, 
demonstrating the barrier citizenship documents present to the ballot box. 
 

- Stephen Fish noted he had attempted to register to vote at the DMV in 2014.  
Fish noted that he believed he was registered to vote, but was informed via 
mail a month later that he must provide DPOC in order to complete his 



 

30 
 

registration. Not possessing a birth certificate or other documentation at the 
time, he was unable to complete his registration. 

 
- Margaret Ahrens, the former co-president of the League of Women Voters of 

Kansas, testified as a plaintiff. Ahrens said that the League had opposed 
SAFE Act, since its inception – characterizing the law as a “complex 
network of hoops,” which “create barriers to vote.” She continued saying 
DPOC was “absolutely a blow,” to voter registration and that the League, 
“stopped registering voters, plain and simple,” after the law went into effect 
in 2013. 

o Ahrens went on to testify that some local League chapters attempted 
to register voters under DPOC before the 2014 midterm election. Such 
efforts were dramatically inefficient compared to previous years. 
From 2012 to 2014, the following reductions in voter registration 
were noted: Sedgwick County chapter a 90 percent reduction, 
Emporia chapter and 75 percent reduction, and Shawnee Chapter a 70 
percent reduction. 

- Visibly distraught by the negative effect that DPOC had on registering new 
voters Ahrens concluded her testimony saying the League has “no 
experience with undocumented workers attempting to register to vote or 
attempting to vote.” 

 
Defendents to the Stand: 
- Tabatha Lehman, the Sedgwick County Election Commissioner, testified on 

a spreadsheet she had complied of 38 alleged noncitizens attempting to 
register to vote. Appointed by Kobach in 2011, Lehman’s list was broken 
into three parts: 1) noncitizens who registered to vote before DPOC (18 
identified); 2) noncitizens blocked by DPOC (16 identified); and 3) 
noncitizens who registered during the injunction (4 identified).  

o Two of these alleged incidents were exposed as nonexistent examples 
of voter fraud.  For example, one individual filled out a voter 
registration application, but marked that they were not a citizen. This 
invalidates the registration. Another individual, after receiving a 
request to submit DPOC, mailed the letter back writing, “I am not a 
citizen” and “I cannot vote, thank you.” “Thanks.” Lehman passed 
these instances on to the Secretary of State’s Office, but testified at 
the trail that they were not attempts at voter fraud.  
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o Over the almost 20-year period these 38 alleged noncitizens registered 
to vote, only five were identified is actually casting a ballot. During 
that same period, more than 1.3 million votes were cast in Sedgwick 
County. This data points more to confusion than an attempt to defraud 
an election.   

 
- Brian Caskey, Kansas’ Director of Elections of Kansas, testified regarding a 

mistake in his own sworn affidavit. Conceding that mistakes occur even 
under the threat of perjury, Caskey’s testimony begs the question on why a 
different standard should apply to noncitizens who may accidentally file a 
voter registration form. 

 
- Caskey went on to explain the petition process for those who lack DPOC.  

Such individuals are required to file a petition with the State Election Board, 
which consists of the Secretary of State, Lieutenant Governor and the 
Attorney General.  Determination of citizenship is then subjectively 
determined by the Board, as a list of acceptable documents or requirements 
does not exist.  Only five individuals have ever used this vague process. 

o Jo French, one of the handful of individuals who went through the 
Board process testified in the trial. Born at home in Arkansas in 1941, 
French never was issued a birth certificate. Lacking proof of 
citizenship, French presented: a family Bible where her name and 
birthdate are hand-written, a baptism certificate, and a high school 
transcript as evidence of her citizenship. None of these materials 
prove citizenship. Regardless, the Board determined French to be a 
citizen.  

o French testified that the process was not a burden to her.  But, she 
made multiple calls, asked a friend to drive her 40 minutes to an in-
person meeting with Secretary Kobach and the Attorney General of 
Kansas, and paid $8 to Arkansas to check their records for a birth 
certificate. 

o French also testified that she “did not want the voter fraud” she heard 
about on TV, and that she wanted to participate in the trial to make 
Kobach “look good.” 
 

Kansans, such as French, may believe Kobach’s claim that voter fraud is a 
pervasive problem. Her testimony, however, is more of an indication of the 
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barrier someone who lacks citizenship documents may have to overcome in 
order to access their fundamental right to vote. Or if they lack the resources 
French has, may be blocked from the ballot box all together. Even more 
egregiously, Kobach claimed in a preliminary hearing that a sworn affidavit of 
citizenship from such a petitioner would suffice as evidence for the Board. It 
begs the question, why does Kobach believe such an affidavit is sufficient in 
one insistence and not in another. 
 
Expert Witnesses for the ACLU:  A series of expert witnesses took the stand to 
offer estimates and evaluations of the data and mythology to accurately access 
the scope of the problem.  
- Dr. Michael McDonald, a professor at the University of Florida, is an expert 

in analyzing voter turnout. McDonald noted that the more than 35,000 
registrants placed on the suspended or canceled registration list represented 
about 12 percent, or one in eight new registrants from 2013 when the law 
took effect to March 2016. 

o McDonald said that DPOC disproportionally affected young voters 18 
to 29 years old, noting that young voters were more sensitive to voting 
barriers. He noted that younger voters represent 43.2 percent of those 
placed on suspended or canceled registration list, but only 14.9 
percent of the total voter rolls. Compounding the problem, McDonald 
reported that establishing of voter participation matters; thus 
preventing participation at an early age can have the opposite effect. 

 
- Dr. Lorraine Minnite, a professor at Rutgers University and author of “The 

Myth of Voter Fraud”, testified that “instances of voter fraud nationally are 
extremely rare.” Minnite continued by defining voter fraud as the 
“intentional corruption of an election by voters.” Moreover, Minnite testified 
that allegations of voter fraud are not based on “empirical evidence,” but 
rather “have political use.” 

o Minnite detailed the instance from North Kansas City in 2010. 
Despite the clear ruling in the case, Minnite pointed to numerous 
examples over five years where Kobach continued to cite the case as 
an example of noncitizens voting, including his in testimony to 
Congress in 2015. She commented on the lack of empirical evidence, 
but how Kobach continued to use this case to his political advantage. 
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o Minnite also reviewed the spreadsheet of the alleged noncitizens 
attempting to register in Sedgwick County. She testified that a better 
explanation of the data would be administrative mistakes and 
confusion on the part of noncitizens, not an attempt to commit fraud. 

 
Expert Witnesses for Kobach:  Kobach’s experts tended to represent the anti-
immigrant movement, rather than experts on voting issues.  Most were longtime 
advocates for greater restrictions to ballot access. 
- Hans von Spakovsky, a senior fellow at the conservative think tank the 

Heritage Foundation, von Spakovsky gave Kobach a campaign donation in 
2010, and allowed a fundraising email he wrote to be sent to Kobach 
supporters. 

o Kobach and von Spakovsky also share a disdain for the 14th 

Amendment to the U.S. Constitution. After attempting to dance 
around the issue, von Spakovsky conceded that he disagreed with the 
14th Amendment’s guarantee of birthright citizenship. He testified 
that, in his view, at least one parent must be a United States citizen if 
a child is to be granted citizenship. 

o Unlike the Plaintiffs’ expert witnesses, von Spakovsky never 
published peer-reviewed work on voting issues. Von Spakovsky 
asserted that DPOC is only a “tangential burden,” and not an added 
barrier to the vote. He also testified that he could not think of any 
voter regulation that was burdensome to voters.  He found the State 
Election Board hearing to be “all the flexibility that is needed.” 

o Von Spakovsky’s expert report for the court relied solely on Kobach’s 
assertion of the 38 alleged cases from Sedgwick Country and 
demonstrated no investigation of the underlying data himself.  Despite 
the court ruling in the case, von Spakovsky too continued to use the 
North Kansas City as an example of the problem of noncitizens 
voting. 

o With a much broader definition of fraud, he asserted that any time a 
noncitizen even attempts to register to vote they are “defrauding 
legitimate citizens from a fair election.”   Judge Robinson asked him 
if one noncitizen voting in an election defrauds the whole electoral 
process, he agreed. But when Judge Robinson asked if a 1,000 
individuals were denied the right to vote, would that also be 
defrauding the electoral process, von Spakovsky disagreed.  
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- Steven Camerota, the director of research at the Center for Immigration 

Studies (CIS) was next brought to the stand by Kobach. Since 1996, 
Camerota has been with CIS, a think tank apart of the anti-immigration 
establishment and part of John Tanton’s organizational network. CIS was 
originally a project of the Federation for American Immigration Reform 
(FAIR), founded by Tanton in 1978. CIS was intentionally spun off from 
FAIR to give the appearance of objectivity in the immigration debate. 

o CIS has a history of circulating the work of white nationalists. As 
recently as 2016, CIS distributed articles first published on American 
Renaissance and VDare, two openly white nationalist publications.169 
CIS has also published Kobach’s work, and he remains on their website 
in the list of CIS’s authors.170 Mark Krikorian, CIS’ Executive Director 
donated to Kobach’s campaign in 2009, 2010, and in 2017. Krikorian 
has also, repeatedly praised Kobach’s work and advocated for Kobach 
to receive a high-level position in the Trump Administration.171 

o Tanton’s role in founding CIS was briefly brought up in Camerota’s 
cross-examination.  Camerota also testified that he believes, “the 
English language is the glue that holds the country together.” 

o Camerota also has never published peer-reviewed articles on elections 
or turnout rates, to which he was offered as an expert. Judge Robinson 
took his whole testimony under advisement to determine if any of his 
testimony is admissible.    

o Camerota was asked by Kobach to comment on the claim that CIS is 
motivated by “racial and ethnic bias” saying “that is ridiculous.” 
Continuing, Camerota claimed that the Southern Poverty Law Center 
(SPLC) “smears” people they disagree with and “routinely taints them 
with a racist brush” – a mantra used by Kobach himself. The Southern 
Poverty Law Center are not smear artists of any kind, but a respected 
source on white supremacist organizations for more than 40 years.    

 
- The testimony of Jessie Richman, though not a far-right ideologue like the 

previous two, still did not hold up under scrutiny. A professor at Old 
Dominion University, Richman’s work had been widely criticized before he 
stepped foot in the court room. 

o Richman had used the Cooperative Congressional Election Survey 
(CCES) to calculate noncitizen registration rates. The CCES is a 
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widely used data set, however, it only tracks citizens. The misuse of 
the data lead over 200 political scientists to sign an open letter 
criticizing his work. They were alerted to his work after Kobach cited 
his data to justify President Trump’s false claim that 3 -5 million 
fraudulent votes were counted in the 2016 Presidential election.  This 
claim Richman testified, is not supported by his or any data source 
that he is aware of. 

o Richman’s provided four estimates of the total Kansas noncitizens 
who attempted to register or registered.  Using the 127 alleged 
instances of noncitizens provided by Kobach as well as CCES data, 
Richman testified his best estimate was that one percent of the 
noncitizen population may have attempted to register to vote.  

 
Rebuttal to Kobach’s Experts: 
- Stephen Ansolabehere, the creator of the CCES and Harvard professor, 

followed Richman, refuting his use of the CCES data. Ansolabehere said the 
14 respondents that Richman identified from the CCES as noncitizens 
attempting or successfully registered to vote in Kansas should be understood 
as a response error. He also responded to Richman’s other findings saying, 
they provided “no information on noncitizenship registration in Kansas.” He 
concluded that all of Richman’s estimates were “not statistically different 
than zero.” 
 

- Eitan Hersh, a professor at Tufts University, was also a rebuttal witness to 
Richman. Hersh analyzed the same 127 alleged instances. He was able to 
confirm 122 who appeared in the Kansas voter registration database, but 
only 48 of whom were successfully registered. Qualifying this phenomenon, 
Hersh testified that about 400 people in the database had a birthdate after 
they supposedly registered to vote.  Hersh concluded that the 122 alleged 
noncitizens should be considered most likely to be administrative errors. 

o Hersh also testified that the voter rate of these 122 is at zero or one 
percent, thus concluding that these instances were likely 
accidents.  To intentionally register as a noncitizen but not vote is like 
“holding up a bank and not taking any money.” 
 

- Pat McFerron, a Republican pollster, was hired by Kobach to conduct a 
survey on the prevalence of Kansans citizenship documents. Before 
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McFerron could testify, Judge Robinson instructed Secretary Kobach’s team 
that they had “violated the rules of civil procedure” in putting forward 
McFerron, so his testimony might not be admitted.   

o Matt Barreto, a UCLA professor and founder of Latino Decisions, a 
polling and research firm, detailed serious errors in McFerron’s 
survey. Critique included that McFerron’s survey was not a 
representative sample, induced bias in its questions, and the survey 
was implemented outside industry standards. 

 
Contempt of Court: 
- The trial concluded with Judge Julie Robinson finding Kris Kobach in 

contempt of court on April 18, 2018. Kobach has promised to appeal the 
decision in the U.S. Supreme Court.  In the meantime, Kansas taxpayers will 
foot the opposing attorney legal fees of $51,646 dollars.   
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