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Araiza, William D. Animus: A Short Introduction to Bias in the Law. New York:  
New York University Press, 2017. 199p. $25.

Reviewed by Tanya M. Johnson*

[I]f the constitutional conception of “equal protection of the laws” means any-
thing, it must at the very least mean that a bare congressional desire to harm a 
politically unpopular group cannot constitute a legitimate governmental interest.1

¶1 This quote from U.S. Department of Agriculture v. Moreno is the beginning 
of the animus doctrine in modern case law, but, as William D. Araiza describes it 
in Animus: A Short Introduction to Bias in the Law, the idea that government 
should not enact laws simply because of a “bare . . . desire to harm” stems from 
much earlier concepts. From James Madison’s discussion of the danger of legisla-
tion for the betterment of factions rather than society as a whole, to the judicial ban 
on class legislation in the nineteenth century, Araiza explains that the idea that law 
should not promote the interests of one group by impairing the rights of another 
has been around since the founding of our country. Through an exploration of the 
U.S. Supreme Court decisions grounded in animus, thorough reasoning and analy-
sis, and analogy to case law related to discriminatory intent, Araiza builds a “coher-
ent structure” (p.173) for the animus doctrine that “can not only serve modern 
imperatives but can do so by echoing deep traditions of American constitutional-
ism” (p.180).

¶2 The book is presented in two parts. Part I, “Laying Out the Tools,” first dis-
cusses the historical basis for the legal concept of animus and then examines the 
rationale behind the major Supreme Court decisions related to animus, each of 
which presents unique features and reasoning. U.S. Department of Agriculture v. 
Moreno2 established the modern animus doctrine by holding that a “bare . . . desire 
to harm” hippies or hippie communes could not be a legitimate governmental 

 * © Tanya M. Johnson, 2018. Reference Librarian, University of Connecticut School of Law, 
Hartford, Connecticut.
 1. U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528, 534 (1973).
 2. Id.
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interest. City of Cleburne v. Cleburne Living Center3 extended that doctrine by strik-
ing down a law enacted due to constituent bias against intellectually disabled people 
and implying that courts are justified in engaging in a more searching form of the 
usually deferential rational basis review in situations where animus is strongly sus-
pected. In Romer v. Evans,4 the Court looked at more objective factors, such as the 
extreme breadth of the law, to find animus behind a state constitutional amend-
ment barring discrimination claims based on sexual orientation. Finally, United 
States v. Windsor5 struck down section 3 of the Defense of Marriage Act, which 
defined marriage for purposes of federal law as a union between one man and one 
woman, finding that it was motivated by unconstitutional animus. While these 
cases are stories with which most students of constitutional law are generally famil-
iar, Araiza presents them in a new and reasoned light, focusing on the role of ani-
mus in the Court’s analysis and the Court’s use of animus to provide a ground to 
justify a heightened—albeit usually unacknowledged—form of rational basis 
review.

¶3 Part II, “Building the Structure,” builds on the insights gained from the close 
examination of case law in part I to answer permutations of the central question of 
the book: “What exactly counts as unconstitutional animus, and how do we uncover 
it?” (p.73). The analysis in these chapters probes issues important to the animus 
doctrine yet not explicitly addressed by the courts, including problems with using 
subjective dislike to find animus, what objective factors can be used to define 
unconstitutional animus, lessons that can be learned from Village of Arlington 
Heights v. Metropolitan Housing Development Corp.6 and other case law related to 
discriminatory intent, when judicial review should be heightened in the presence of 
suspected animus, and how much evidence of animus is necessary to strike down a 
law. Araiza also briefly sets forth how his structured approach to animus could be 
applied to laws discriminating based on disability, transgender status, and sexual 
orientation. Finally, he concludes with a chapter explaining how animus was a cen-
tral theme in Obergefell v. Hodges,7 which held that the Constitution protects the 
right of same-sex couples to marry.

¶4 Animus is thorough yet concise, taking an in-depth look at an area of consti-
tutional law that has often perplexed students and scholars, and explaining it in an 
easily understandable and readable way. The only point that could be improved is 
in the application of the animus framework to situations not yet addressed by the 
courts. To demonstrate the viability of his approach, Araiza could have considered 
specific laws rather than abstractly stating how such contexts are “promising 
candidate[s] for an animus analysis” (p.152). For example, how would an animus-
based analysis of the recent spate of bathroom bills, which require all people to use 
the public restroom that corresponds to the gender assigned at their birth or the 
gender on their birth certificates, play out? Despite this minor criticism, Animus 
would be a welcome addition to any academic law library collection. Given the 
easy-to-read prose and detailed explanations of difficult concepts, the book would 
also be a good selection for undergraduate courses in constitutional law.

 3. 473 U.S. 432 (1985).
 4. 517 U.S. 620 (1996).
 5. 570 U.S. 744 (2013).
 6. 429 U.S. 252 (1977).
 7. 135 S. Ct. 2584 (2015).
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Childs, Scott, Sibyl Marshall, and Carol McCrehan Parker. Tennessee Legal Research, 
Second Edition. Durham, N.C.: Carolina Academic Press, 2016. 192p. $29.

Reviewed by Jason Murray*

¶5 Tennessee Legal Research, Second Edition, is part of the Legal Research Series 
published by Carolina Academic Press. The first edition of Tennessee Legal Research 
was published in 2007. Scott Childs joins the authors of the first edition, Sibyl Mar-
shall and Carol McCrehan Parker. Like the previous edition, the second edition 
targets law students, although solo practitioners, paralegals, pro se litigants, and 
anyone with an interest in researching Tennessee law will find this book quite 
useful.

¶6 Many law students will also be pleased to know that the second edition is 
available as a Kindle e-book as well as in print. The authors made the second edi-
tion more concise and updated the information in the area of digital technology 
and research, noting that significant changes have occurred in the area of digital 
technology and research in the years since the first edition.

¶7 The detailed table of contents is written in outline style, and the book has a 
list of tables and figures and an index. The book also has two appendixes: “Where 
to Find Tennessee Law” and “Selected Bibliography.” There is enough coverage of 
federal legal research in this book to enable a researcher to conduct basic federal 
legal research. The opening chapter introduces the reader to the research process 
and legal analysis. Next are chapters on judicial opinions, constitutions and legisla-
tive law, legislative history, administrative law, law updating, and secondary 
sources. The final chapter on developing a research plan and strategy returns to the 
opening chapter’s emphasis on the research process.

¶8 This book is directed toward novice researchers, but even experienced 
researchers may find it useful for review. The book is well written, and it is written 
at a level appropriate for first-year law students and pro se patrons. True to its title, 
this book does a great job instructing the reader on Tennessee-specific legal 
research. In fact, because of its thoroughness in identifying and explaining the 
concepts, research strategies, and types of resources used in legal research, this 
book could be used as a guide for understanding how to conduct research in any 
U.S. jurisdiction. The authors do an excellent job of blending legal research and 
legal analysis throughout the book, providing the reader with a greater under-
standing of how the technical skill required in conducting searches meshes with 
the intellectual work required for analyzing the information retrieved. Addition-
ally, the authors make great use of the tables and figures throughout the book to 
provide visual aids. There are also numerous footnotes throughout with helpful 
information and links to relevant websites.

¶9 Tennessee Legal Research, Second Edition, should be in any Tennessee para-
legal or solo practitioner’s collection as a reference resource. This book is a neces-
sary resource for Tennessee law libraries and Tennessee public libraries that main-
tain a legal collection. Academic law libraries outside Tennessee that maintain 
collections for other states should consider this book as well.

 * © Jason Murray, 2018. Reference Librarian and Assistant Professor of Law, Euliano Law 
Library, Barry University School of Law, Orlando, Florida.
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Hilyerd, William A., Kurt X. Metzmeier, and David J. Ensign. Kentucky Legal 
Research, Second Edition. Durham, N.C.: Carolina Academic Press, 2017. 188p. 
$27.

Reviewed by Vanessa Seeger*

¶10 As part of Carolina Academic Press’s Legal Research Series, Kentucky Legal 
Research, Second Edition, contains some of the same information and follows the 
same outline as other books in the series: legal research basics, federal research, 
court rules, citations, and ethics. Beyond that, this guide offers state-specific infor-
mation such as legal issues covered by the state constitution, cases, statutes, legisla-
tive history, administrative regulations, and secondary sources. This book goes 
even further than other books in the series in that it contains a chapter on online 
research as well.

¶11 The information presented in this book is intended for the learner—the law 
student, paraprofessional, layperson, and librarian. There is just enough back-
ground to put the information in context and illustrate the complexity of the Ken-
tucky legal system without overwhelming or distracting the reader. The table of 
contents and index are both strong and make for easy navigation of the various 
topics. The chapters are very short (generally around ten pages) and are broken 
down into concise sections that are easy to read and understand. Footnotes back up 
any assertions made by the authors. The tables and figures are clearly expressed to 
offer a visual explanation of topics that are difficult to describe with words alone; 
the graphical representations of hierarchies and processes or procedures are espe-
cially helpful.

¶12 The majority of the guide focuses on print resources, some of which are 
readily available at academic or public libraries, while others require special access 
to documents stored in Frankfort, Kentucky. The sections that cover online 
resources do a good job of covering both proprietary databases like LexisNexis and 
Westlaw and free resources available on the Internet like FindLaw and the websites 
maintained by the Kentucky state government. By including the online resources 
that are available for free, the book makes the law more accessible to the general 
public, and by only highlighting the websites that are long-standing or government-
operated, the book is more likely to remain current and relevant longer, thereby 
extending its shelf life.

¶13 Helpful screenshots and other graphics make the online information more 
accessible for the reader who may be trying to follow along on a computer. The 
majority of the online legal research found in chapter 11 is explained well and is 
easily navigated, but many of the references to online materials and the instructions 
to access them found in the preceding chapters are clunky and difficult to follow. 
Unfortunately, a few of the webpages referenced in chapter 5 had already been 
updated since the publication of this book, dating the material somewhat.

¶14 The authors do a good job of blending their writing styles so that the book 
does not seem disjointed, though slight changes in tense and tone from chapter to 
chapter can be a bit jarring. Some repetition in the early chapters might have been 
avoided with a closer edit, and undefined jargon in chapters 2, 3, and 5 could cause 
some difficulty for the novice researcher. The chapter on legislative history, how-

 * © Vanessa Seeger, 2018. Outreach Librarian, Hamilton County Law Library, Cincinnati, Ohio.
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ever, defines terms as they are introduced and keeps the information on a level 
appropriate for most readers. Overall, this is a valuable resource for any library that 
works with the public, students, or paraprofessionals interested in Kentucky law.

Lamdan, Sarah. Environmental Information: Research, Access & Environmental 
Decisionmaking. Washington: Environmental Law Institute, 2017. 343p. $35.95.

Reviewed by Mari Cheney*

¶15 With Environmental Information: Research, Access & Environmental Deci-
sionmaking, Sarah Lamdan has written an environmental treatise that hits the 
sweet spot that some legal research books miss. It is thorough yet accessible, it 
could be a textbook in an environmental law research course, and it functions 
equally well as a handbook for practicing attorneys. One of the book’s unique fea-
tures is the material on how to find and use environmental information, including 
scientific data.

¶16 This book, and specifically the chapters on how to locate scientific data, is 
now more important than ever with agency reports and data disappearing from 
federal websites. The legal researcher must know how to find this information and, 
perhaps more important, understand what Freedom of Information Act requests 
are and how to submit them.

¶17 Another timesaving and helpful tool is the fifty-state survey on state infor-
mation access laws that includes statewide environmental information access pro-
visions where applicable. Lamdan also provides links to state open meeting laws, 
websites, and citations to related cases. While citations to state regulations regard-
ing agency compliance with open records and meetings laws are not included in 
the survey, it is an excellent starting point for finding state-specific information.

¶18 As librarians, we know that Google can be a good starting point for 
research in unfamiliar areas of law, but with environmental law, unless you know 
the acronyms or names of datasets, Google is not especially helpful in locating 
information. Lamdan, however, adds value by providing information about how to 
find data access points created by the government, as well as by nonprofit and edu-
cational institutions. Without knowing that some of this information may be 
behind a paywall, the researcher could search the Environmental Protection 
Agency (EPA) website fruitlessly, expecting to uncover a database that in fact is not 
accessible without a subscription. Lamdan notes what is freely available and what 
is behind a paywall, saving time for the researcher.

¶19 I found a few other chapters particularly insightful. In chapter 11, Lamdan 
provides additional resources to consult if scientific language is unfamiliar, and she 
provides context for the type of data often found in environmental records. In 
chapter 8, Lamdan provides an excellent list of other potential sources of environ-
mental information outside of the EPA. These sources include other agencies, like 
the Securities Exchange Commission and the Federal Aviation Administration, as 
well as congressional, litigation, and settlement documents. These additional 
resources provide leads for potentially helpful information.

 * © Mari Cheney, 2018. Head of Research Services, Boley Law Library, Lewis & Clark Law 
School, Portland, Oregon.
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¶20 If you have an environmental law program at your law school or provide 
support to lawyers practicing in this area, I recommend this book for its thorough-
ness in providing numerous access points to hard-to-find environmental data.

Locke, Attica. Pleasantville. New York: HarperCollins, 2015. 420p. $26.99.
Reviewed by Jennifer S. Prilliman*

¶21 Pleasantville, Attica Locke’s third novel, is a political thriller that follows 
attorney Jay Porter, the hero from her first novel, Black Water Rising, as he finds 
himself involved in a murder and election scandal. The reader catches up with Por-
ter fifteen years after his major legal victory in Black Water Rising. He is now disil-
lusioned, trying to raise two children after the tragic loss of his wife, and struggling 
to keep his law practice open, all while he continues to fight to receive a fifteen-
year-old, multimillion-dollar class action settlement. It is not necessary to read 
Black Water Rising before reading Pleasantville. However, it does enhance the 
reader’s understanding of just how much Porter’s life differs from what he antici-
pated. Porter’s back story is compelling, and the reader immediately feels a deep 
sympathy for Porter, his family, and his clients still waiting for their settlement.

¶22 Locke’s first novel earned a number of awards and recognition, including 
nominations for the 2010 Edgar Award and a 2010 NAACP Image Award. She con-
tinued her success with her second novel, The Cutting Season, which was a finalist 
for the Hurston-Wright Legacy Award and an Honor Book by the Black Caucus of 
the American Library Association. Pleasantville received the 2015 Harper Lee Prize 
for Legal Fiction and was one of the Wall Street Journal’s best books of the year for 
2015. Locke has also worked in television as a writer and producer on Fox’s Empire.

¶23 The book opens on an election night in 1996 in the Houston neighborhood 
of Pleasantville. The history of the neighborhood is an interesting and moving story 
in and of itself. Pleasantville, in both the book and the real world, is a middle-class 
African American neighborhood and was a critical voting bloc in local Houston 
elections. It was developed in 1949 as a planned community for wealthy African 
American families who were excluded from buying homes in other parts of Hous-
ton due to segregation.8 As Locke explains,

Pleasantville in real life is nicknamed “The Mighty 259th”—that’s their precinct in the 
state of Texas. Pleasantville for decades has voted in higher numbers than almost any 
other precinct in the entire state. Something happened when these developers created this 
neighborhood and they dropped in thousands of engaged, educated and monied black folk: 
It’s changed state politics forever because when that neighborhood got its first elementary 
school, it got a place to vote. And suddenly they became this political powerhouse and knew 
they were and used that power and have swung many an election.9

¶24 On the night of the Houston mayoral election, a young girl goes missing 
and Porter’s office is broken into. At first glance, the two events do not seem to be 
related, but Porter soon finds himself caught up in the murder investigation and 

 * © Jennifer S. Prilliman, 2018. Interim Director and Law Library Professor, Oklahoma City 
University School of Law, Oklahoma City, Oklahoma.
 8. No Demons, No Angels: Attica Locke Aims for Black Characters Who Are Human, NPR Morn-
ing Edition (Apr. 21, 2015, 3:51 AM), http://www.npr.org/2015/04/21/400413486/attica-locke-s 
-pleasantville-shows-a-changing-america-in-thriller-form.
 9. Id.
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defending the accused murderer. For anyone who enjoys mysteries and political 
thrillers, this is an enjoyable read. The characters and plot are richly developed, and 
there is constant action. Locke has a unique gift with dialogue. Her characters 
sound and feel real, and it is easy to get lost in their stories.

¶25 The disillusionment Porter struggles with is common in the legal profes-
sion, and though the book is a political thriller, Porter encounters a number of 
professional and ethical issues that could be used as examples in a legal ethics 
course or CLE. Beyond this, there is a lot to unpack in Pleasantville. The book 
highlights issues of race, segregation, money, class, and political power. The plot of 
the book is almost secondary to the light the book casts on the day-to-day realities 
of being black in America, and the continued repercussions of historical and cur-
rent injustices.

¶26 Locke is a masterful storyteller. This book and her earlier novels are recom-
mended additions to any law library seeking to provide access to a diverse collec-
tion of legal fiction.

Marx, Gary T. Windows into the Soul: Surveillance and Society in an Age of High 
Technology. Chicago: University of Chicago Press, 2016. 404p. $35.

Reviewed by Shannon Roddy*

¶27 Windows into the Soul: Surveillance and Society in an Age of High Technol-
ogy by Gary T. Marx is the culmination of the author’s fifty-plus-year career as a 
sociologist studying surveillance and privacy. Marx focuses on what he calls the 
new surveillance. He defines it as “scrutiny of individuals, groups, and contexts 
through the use of technical means to extract or create information” (p.20). Much of 
the rest of the book focuses on examining that definition and exploring how the 
new surveillance and privacy relate.

¶28 This work does not seek to answer the question of whether surveillance is 
good or bad; rather, Marx focuses on identifying and defining the concepts sur-
rounding surveillance. Marx avoids being critical of surveillance; instead he 
encourages readers to consider short- and long-term consequences of proposed 
changes in surveillance and privacy. The author mentions George Orwell in his 
introduction and notes that his work differs from Orwell’s in three important ways: 
first, empirical evidence shows that societal trends are moving away from the world 
Orwell describes (with respect to literacy and human rights, for example); second, 
modern forms of control are softer and more manipulative; and third, Orwell did 
not anticipate a world in which private groups are potentially a larger threat to 
privacy than the state.

¶29 The most useful and accessible parts of the book are the fictional case stud-
ies peppered throughout. These short examples, drawn from amalgamations of 
real-life scenarios, drive home the esoteric points Marx attempts to make. For 
instance, an excerpt from a fictitious company’s employee handbook is a composite 
of policies found in many workplaces. The company seeks to break down barriers 
between employees’ home and work lives, encouraging employees to take care of 
their personal business through company-sponsored portals (shopping, health-

 * © Shannon Roddy, 2018. Student Services Librarian, Pence Law Library, American University 
Washington College of Law, Washington, D.C.
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care, childcare), “voluntarily” submitting to extensive medical and psychological 
evaluations, and having a monitoring chip implanted in their skin. While the policy 
is obviously extreme, it helps illustrate a possible slippery slope of heightened sur-
veillance and reduced privacy in the workplace. Other fictitious examples include a 
scholarly paper on new unobtrusive research techniques designed to elicit sensitive 
personal information from the subject, a clinical psychology report of an “off the 
wall” (p.219) individual who is both the subject and agent of more than one hun-
dred forms of surveillance, and a speech by a surveillance expert in favor of maxi-
mum use of new surveillance and security technologies. These examples of new 
surveillance techniques, however, are scarce. Marx is more concerned with rumi-
nating on high-level definitions of surveillance than giving concrete examples of 
what twenty-first century surveillance looks like.

¶30 Windows into the Soul is a dense read and likely not appropriate for many 
law libraries. While the issues surrounding surveillance and privacy are certainly 
intertwined with law, there is little discussion of their overlap. Marx mentions some 
of the major pieces of legislation related to surveillance and privacy (such as the 
Federal Video Voyeurism Prevention Act, USA Patriot Act, and Real ID Act), but 
does not delve into how these laws impact modern surveillance or privacy rights or 
how the law may change to keep up with innovations in surveillance. Marx claims 
to be writing for both the general reader and specialist, but this is a purely academic 
work, and a casual reader would be hard pressed to wade through all 400 pages.

Person, Debora A., and Tawnya K. Plumb. Wyoming Legal Research, Second Edition. 
Durham, N.C.: Carolina Academic Press, 2016. 161p. $29.

Reviewed by Lance Burke*

¶31 Continuing its Legal Research Series, Carolina Academic Press has pub-
lished Wyoming Legal Research, Second Edition, by Debora A. Person and Tawnya 
K. Plumb. The authors draw on their combined thirty-six years of law librarianship 
and teaching experience at the University of Wyoming’s School of Law to bring us 
a book that can assist beginners and experts alike as they navigate Wyoming’s legal 
landscape.

¶32 The preface notes that Wyoming lacks research tools that are common in 
other states (for example, Wyoming has no state-specific legal encyclopedias or 
formbooks, and only a limited number of state-specific treatises). Researchers from 
other states, the preface continues, have expressed surprise at how little Wyoming 
case law exists. The authors had this brevity of legal sources in mind when writing 
the book and note that knowing what does not exist can help researchers focus their 
attention on what is actually available.

¶33 The second edition of Wyoming Legal Research contains the features 
expected of an instructional research book, with a summary of contents, a more 
detailed table of contents, a list of tables and figures, and an index. The first two 
chapters cover broad research topics (the branches of government, binding versus 
persuasive authority, primary versus secondary sources, and search strategies), and 
chapter 3 (secondary sources) begins the discussion of Wyoming-specific sources. 

 * © Lance Burke, 2018. Reference Librarian, North Carolina Central University School of Law 
Library, Durham, North Carolina.
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Having noted in the preface that Wyoming lacks a state-specific legal encyclopedia, 
the authors take time to discuss the purpose of general legal encyclopedias and 
how they can benefit researchers. The authors point out in their footnotes that legal 
encyclopedias can lead to primary sources, but mention, “it is rare to find leads to 
primary law for certain states, such as Wyoming” (p.27). Wyoming’s lack of state-
specific sources again hampers the authors in their discussion of books and trea-
tises, but the authors gamely discuss the categories of books (treatises, hornbooks, 
and nutshells) that can be used during research and provide examples of each. The 
University of Wyoming has published its law review under three different titles 
since its inception, so there is an ample discussion of researching law reviews in 
general and discussion of the Wyoming-specific law review in particular.

¶34 The chapter of the book that provides a lot of Wyoming-specific research 
material is chapter 7 on statutes, in which we learn about Wyoming’s legislature 
and its legislative process. Chapter 8 discusses legislative history, but once again, 
the authors encounter a familiar problem: “the number of resources is limited” 
(p.100). Despite this limitation, the authors dedicate a solid twelve pages to Wyo-
ming legislative material, and as an outsider who has never researched anything in 
Wyoming, I found this to be the most valuable part of the book.

¶35 I would recommend Wyoming Legal Research, Second Edition, to anyone 
interested in Wyoming-specific legal research, particularly newcomers to the field. 
It should have a place in academic libraries in Wyoming and neighboring states 
and could prove useful in firm libraries in the same area.

Posner, Richard A. The Federal Judiciary: Strengths and Weaknesses. Cambridge, 
Mass.: Harvard University Press, 2017. 438p. $35.

Reviewed by Victoria Szymczak*

¶36 Richard A. Posner wrote and published The Federal Judiciary: Strengths and 
Weaknesses while he was a judge on the U.S. Court of Appeals for the Seventh Cir-
cuit. In the epilogue, Posner admits that he thought he had finished the book in 
December 2016; however, the polarizing presidential election in November led him 
to believe that there would be “significant developments of importance to the fed-
eral judiciary involving issues central to the book, including though not limited to 
key judicial appointments . . . tugs of war in the Senate . . . and continued debate, 
academic and otherwise, concerning a variety of controversial issues of federal 
(including federal constitutional) law” (p.399). Posner’s reasons for delaying the 
publication of The Federal Judiciary touch on some of the main themes represented 
in the corpus.

¶37 The book, in general, is about what can be done to improve the federal 
judiciary at all levels, building on ideas that we have seen in Posner’s earlier publi-
cations. Of course, a reader must believe that the federal judiciary needs a major 
overhaul to buy into Posner’s call for reform in legal education and the federal 
bench. Posner’s tone throughout the book is often caustic and may offend some 
groups caught in his crosshairs, yet his practical, commonsense observations can 
also be viewed as offering sound advice for a discipline about which he obviously 
cares very deeply.

 * © Victoria Szymczak, 2018. Law Library Director and Associate Professor of Law, William S. 
Richardson School of Law, University of Hawaii, Honolulu, Hawaii.
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¶38 The book’s arrangement is similar to Posner’s Divergent Paths: The Academy 
and the Judiciary,10 and shares like themes. Following a short preface, The Federal 
Judiciary begins with a relatively long introduction spanning forty-three pages. In 
his introduction, Posner expresses distress at the growth of interdisciplinary profes-
sors at elite law schools. He focuses on top-tier schools because they produce a 
disproportionate number of judges and law clerks. At first glance, it may appear 
that Posner derides interdisciplinary legal studies by stating that he is “troubled by 
the fact that the faculties of the leading law schools are increasingly populated by 
refugees from the humanities and social sciences” (p.2), but he limits this criticism 
to those professors who have little or no practical legal experience to bring to the 
study of law. Posner acknowledges the importance and need of interdisciplinary 
skills for lawyers and law students, but only when complemented by practical legal 
experience.

¶39 The failure of the legal academy to keep current with the needs of a twenty-
first century judiciary is a major point of discussion in Divergent Paths. Posner’s 
view of legal education serves as a basis for the weaknesses he identifies in the 
federal bench. We see several of his suggestions in this book already playing out in 
the revision of the American Bar Association accreditation standards. Some exam-
ples include providing more clinical experience for students during law school; 
reducing the costs of textbooks by favoring case assignments that can be retrieved 
off library databases; reading the briefs and not just the case opinions to provide 
more context; and, my personal favorite, eliminating the Bluebook. In chapter 1, 
which Posner uses to respond to critics of Divergent Paths, readers are treated to his 
section on citation formatting that he gave to his clerks titled “Addendum: A Min-
iaturized Substitute for the Bluebook.”

¶40 Chapters 2 through 4 address the three tiers of the federal judiciary begin-
ning with the U.S. Supreme Court. Chapter 2 on the Supreme Court is itself a min-
iature book. It has an introduction followed by two parts. A significant percentage 
of the introduction in this chapter is directed at Michael Dorf, who has written 
critically of Posner’s Divergent Paths. Posner also takes several pages to decry the 
mediocrity he perceives on the current Supreme Court bench. The first part of this 
chapter identifies the Supreme Court as a political entity by design because politi-
cians nominate the justices, their most important issues are political issues, and the 
law that they draw on was created by that court. He finds the Supreme Court par-
ticularly clumsy with respect to constitutional interpretation and statutory interpre-
tation: the former he claims is more constitutional amendment, and the latter he 
calls a misnomer.

¶41 This is not new territory for Posner. He has long held the view that consti-
tutional theory does not hold much weight in judicial analysis. He is not a fan of 
either originalism or a theory of a living constitution. In the second part of chapter 
2, he turns his critical eye to individual justices and opinions before expanding his 
review to more mundane items, such as compulsory retirement, term limits, 
streamlining the operations of the Court, and allowing oral arguments to be tele-
vised. In this chapter and elsewhere in the book, Posner is preoccupied with the 
accolades for the late Justice Antonin Scalia and reviews Scalia’s doctrine of origi-

 10. Richard A. Posner, Divergent Paths: The Academy and the Judiciary (2016).
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nalist jurisprudence with a skeptical eye. It makes for interesting reading even if the 
reader judges Posner’s words as somewhat harsh.

¶42 Posner takes similar approaches to his review of the circuit courts of appeal 
in chapter 3 and the district courts in chapter 4, which are both much shorter than 
chapter 2. His case examples in chapter 3 are, not surprisingly, often from the Sev-
enth Circuit. In these two chapters, he focuses more on the language of the courts 
and, to a lesser degree, the legislature. The importance of correct and clear use of 
language is evident throughout the manuscript. The examples he provides in the 
latter chapters should be assigned as reading to first-year law students to demon-
strate why they must labor over choosing the correct words and their sequencing. 
Given his interest in choosing correct language, I found the opening of chapter 5, 
Civil Litigation Revisited, discussing independent “Internet research” by judges, a 
bit amusing as librarians would generally roll their eyes at the idea that “Internet 
research” is a meaningful term.

¶43 In the final chapter, Posner discusses issues related to civil procedure: Inter-
net research, the hearsay rule, forum selection, class actions, judicial review of 
arbitration awards, and nominal damages. I find his label of “Internet research” to 
be out of touch with information vocabulary. Technically, most research takes place 
online. What Posner is referring to is what most of the world calls Googling. Nev-
ertheless, the discussion centers on three aspects of Internet research by judges: 
judicial notice, providing background and context, and using online material as 
evidence. It is an interesting discussion for law librarians.

¶44 Posner’s latest book is chock-full of examples to support his wide-ranging 
assertions about the federal judiciary system, judges, and the legal academy. Those 
familiar with Posner’s views will not find new themes in his latest endeavor, yet the 
examples he gives and the historical context of his proposals are worth exploring. 
Although I found the tone of the book abrasive at times, I am attracted to his views 
on legal pragmatism and the need for the federal judiciary to modernize.

Rowen, Sharon, dir. Balancing the Scales. Atlanta, Ga.: R&K Productions, 2017. 
57 min. Available for screenings (https://www.balancingthescalesmovie.com 
/screenings) and on PBS affiliates through American Public Television.

Reviewed by Sarah K. C. Mauldin*

¶45 Balancing the Scales is a documentary feature film that explores issues of 
gender equality in law practice through interviews with a range of women who 
entered the profession from the 1930s to the present day. Interview subjects include 
household names like Justice Ruth Bader Ginsburg and civil rights attorney Gloria 
Allred, as well as state and federal judges, law firm partners, associates, and law 
students.

¶46 The documentary first looks at the history of women in law, introducing 
viewers to pioneering women who were admitted to the bar before many law 
schools went coed, who were prohibited from sending legal documents out under 
their own signatures, and who often were relegated to work in real estate or trust 
companies. Women in law were such curiosities that twin sisters Ruth and Ruby 
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Crawford stumped the panel on a 1954 episode of What’s My Line? and were 
revealed to be lawyers.

¶47 Balancing the Scales continues with examples of blatant bias and discrimi-
nation in practice from a lack of opportunities for employment and advancement, 
unequal pay, and denial of membership in legal groups. Director Sharon Rowen 
even describes a judge explaining that he ruled against her client because women 
should not be practicing law. Beyond official discrimination in legal education and 
employment, Justice Ginsburg points out that during her time as a student only one 
teaching building at Harvard had a women’s bathroom, making the high-pressure 
atmosphere even more daunting for the few pioneers enrolled.

¶48 The film continues chronicling the rise of women as law students and pro-
fessionals and the victories and setbacks along the way. In Hishon v. King & 
Spalding,11 the U.S. Supreme Court ruled that barring women from law firm part-
nership on the basis of sex was a violation of Title VII of the Civil Rights Act of 
1964. However, the film points out, not long afterward an article in the Wall Street 
Journal described a wet t-shirt contest among female summer associates, also at 
King & Spalding.

¶49 From there Balancing the Scales gets to its most crucial point. Although 
women make up half of law school graduates and just under half of new associates, 
they represent fewer than twenty percent of equity partners in law firms. This gap 
means that for all of the gains accomplished throughout the twentieth century, 
there are still too few women in positions of power to truly change traditional legal 
practice.

¶50 Interviews in the second half of the film focus on the current state of law 
practice, with commentary from current partners and associates. While most bla-
tant forms of sex discrimination have left the workplace, subjects describe the many 
ways that law remains a difficult work environment. Issues like appearance, child-
care, work-life balance, and personal presentation are explored, with an associate 
discussing her frustration at being told that she was both too timid and too forceful 
in her presentation and another associate describing a situation where a partner 
suggested that she attend a meeting in her “skimpiest bikini.” Pregnancy is also 
discussed, with interviewees talking about their desire to have children and the 
choices they made.

¶51 While sex discrimination is the focus of the documentary, Balancing the 
Scales also examines issues of racial and ethnic discrimination. Leah Ward Sears, 
Georgia’s first female and first African American Superior Court Judge and 
Supreme Court Chief Justice, was interviewed extensively, and her insights appear 
throughout the film. She, as well as other minority interviewees, discuss sometimes 
not knowing whether the challenges they face in law come from racial or gender 
bias. The film also touches briefly on issues of sexual orientation but does not dwell 
on it beyond Therese M. Stewart’s observation that being a lesbian was in some 
ways easier for her male colleagues on the California Court of Appeals to handle 
because it made her “one of the guys.”

¶52 Rowen also examines whether issues of women’s participation in law is a 
universal problem or one that is unique to the United States. To find out she inter-
views Nina Henningsen, a partner at Danish law firm Horten, about the experience 
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of women in Scandinavian countries, considered by most to be ultra-progressive. 
While Scandinavian policies on parental leave are far more generous and expecta-
tions for work hours are far less, these Northern European countries are having 
similar trouble retaining female attorneys in private firms. Henningsen suggests 
that Denmark is on the right track but has not yet found true equality.

¶53 Rowen is a practicing attorney in Atlanta and has been interviewing 
women in law for more than twenty years. Beyond making the film, she is also a 
frequent speaker and writer on diversity and inclusion in law.

¶54 The interviews are broad ranging and curated in a way that blends many 
voices to tell the story. Rowen’s interview style elicits genuine and often very funny 
responses from her subjects, making the nearly hour-long film speed along. Many of 
Rowen’s interview subjects, particularly those from the 1990s, are drawn from the 
Southeast and, of those, most are from Georgia. Her more recent interviews encom-
pass a larger geographic area and seem more representative of women in law.

¶55 The documentary is available for viewing on local PBS affiliates through 
American Public Television or as a public or private screening. Screenings include 
a discussion with locally chosen panelists, a question-and-answer session with the 
director, or a CLE presentation. When it becomes available for purchase, Balancing 
the Scales would be a worthy purchase for law school libraries and could find a 
home in law firms and public law libraries.

¶56 I had the opportunity to view the documentary at my firm followed by a 
panel discussion with Sharon Rowen, Judge Wendy Shoob of the Fulton County 
Superior Court, and Leah Ward Sears, former chief justice of the Georgia Supreme 
Court and an interviewee in the film. The panel discussion provided an opportunity 
to hear from Justice Sears and Judge Shoob about their experiences and to provide 
advice for other women in law, and to get a sense for why Rowen chose to make the 
film. The screening and discussion led to a lively question-and-answer session with 
a highly engaged audience, and the conversation has continued within the firm.

¶57 Librarians considering Balancing the Scales would do well to request a 
screening. A screening could be adapted to work well in a law firm, court or public 
library, law school, or any other place lawyers are likely to gather. Options for 
events could include a screening and reception, a brown bag lunch, a CLE pro-
gram, or a conference session.

Schwartz, Michael Hunter, Sophie M. Sparrow, and Gerald F. Hess. Teaching Law 
by Design: Engaging Students from the Syllabus to the Final Exam, Second Edi-
tion. Durham, N.C.: Carolina Academic Press, 2017. 323p. $44.

Reviewed by Savanna L. Nolan*

¶58 When viewed in broad strokes, the core idea of the second edition of Teach-
ing Law by Design: Engaging Students from the Syllabus to the Final Exam is not 
terribly complex. By this point, many academics are aware of the basics of the 
general assessment cycle or perhaps even its more detailed cousin, the Six Sigma 
DMAIC (Define, Measure, Analyze, Improve, and Control) process. Michael 
Hunter Schwartz, Sophie M. Sparrow, and Gerald F. Hess have adapted this idea 
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into the Recursive Course Design Process, a seven-step cycle consisting of setting 
course goals, assessing the incoming learners, planning the assessment, selecting 
text(s), designing the course, implementing the design, and evaluating the design. 
The true benefit of this quick-reading manual, however, is its methodical attention 
to details and how they relate back to the broad strokes. The plan-do-assess-repeat 
nature of the Recursive Course Design Process is the core tenet of the book on both 
a macro and micro level, and the micro level is where the book shines.

¶59 In the preface, the authors indicate they designed the book’s chapters to be 
read singly or in order, largely depending on the reader’s level of experience or rea-
son for referring to the book. After the first two chapters, which outline different 
pedagogical theories and student opinions respectively, the outline of the book fol-
lows the Recursive Course Design Process. Chapters 3 and 4 are on class design 
(planning), chapters 5 through 8 are about the mechanics of teaching (doing), and 
chapter 9 covers assessment, both for the students and for the effectiveness of the 
course as a whole. Finally, chapters 10 and 11 focus on ways to address any potential 
problems before repeating the cycle again.

¶60 Chapter 6 is the linchpin of the book and should not be missed. The authors 
outline a complete walk-through of a live class, breaking it down into five sections: 
(1) preparation and attitude, (2) the first five minutes of class, (3) the body of the 
class, (4) the last five minutes of class, and (5) “ongoing practice, reflection, and 
evaluation” (p.120). The in-depth discussion of each of these steps shows the practi-
cal application of the same type of assessment model as the Recursive Course 
Design Process, but applied at the scale of a seventy-five-minute class period 
instead of over the course of semesters. Just like professional golfers or baseball 
players who study video replay of their swings, this close attention to small adjust-
ments can lead to significant changes in outcomes, and this chapter serves as a 
reminder of both how minute those decisions can be and how easily they can be 
overlooked.

¶61 One weakness of the book is its lack of relevant citations. In general, I have 
no issue with deferring to the authors’ expertise and synthesis of legal education 
scholarship. Among many other pieces of scholarship on teaching the law—many of 
which are listed at the end of the book—this team also authored What the Best Law 
Teachers Do.12 Schwartz and Hess are also spearheading Carolina Academic Press’s 
“Context and Practice” casebook series, which sets out to incorporate feedback from 
the Carnegie Report.13 However, the choice to leave out citations stands out in cer-
tain places. As just one of a handful of examples, in chapter 5 the authors mention a 
“series of five studies on law student reading” that finds successful students are more 
active and engaged readers (p.93). Yet there is no citation to these studies, leaving the 
curious reader to research it on his or her own. I understand the authors’ choice to 
focus on a more streamlined, manual-type style, and I would not argue in favor of a 
dense, pedagogical treatise. Still, I found these few instances distracting.

¶62 In contrast, the book’s internal cross-referencing, appendixes, and summa-
rizations of material at the end of each chapter are excellent. More experienced 
teachers or repeat readers could easily refresh their memories with the summaries 
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or select chapters as needed and rest assured that they will be directed to poten-
tially relevant material in other chapters. The last eighty pages of the book are 
appendixes, with each appendix an example or exercise correlating to its respective 
chapter. Even chapter 10, a new chapter to this edition titled “Troubleshooting,” 
serves as a sort of index to the rest of the book organized by classroom problem, 
and it is one feature that I would argue justifies upgrading to the second edition.

¶63 Teaching Law by Design is an excellent introduction for newer law school 
professors, and with the substantial summarization, cross-referencing, and appen-
dixes, it serves as a good refresher to more experienced teachers as well. I person-
ally plan to review the book again before teaching any legal research classes. I think 
that it would make a wonderful addition to any faculty support collection.

Wagstaffe, James W. The Wagstaffe Group Practice Guide: Federal Civil Procedure 
Before Trial. Miamisburg, Ohio: LexisNexis Matthew Bender, 2017.

Reviewed by Sarah Reneker Andeen*

¶64 This review covers the version of The Wagstaffe Group Practice Guide: Fed-
eral Civil Procedure Before Trial that is available on Lexis Advance. Written by 
James Wagstaffe, a leading author in federal civil procedure, this publication is an 
excellent starting point. The material is available in several formats, including a 
three-volume print set, e-book, and Lexis Advance. The Lexis Advance version 
includes embedded videos.

¶65 The Wagstaffe Group Practice Guide is broken down into eleven units cov-
ering subjects such as “Federal Litigation Systems and Milestones,” “Attacking the 
Pleadings,” “Discovery,” and “Ending the Case Without Trial.” The online version 
also includes a brief guide at the beginning outlining how to use the publication 
and how to leverage the other online tools available in Lexis Advance. While the 
introduction is rudimentary, it should be helpful for beginning practitioners who 
are not as familiar with legal research tools.

¶66 Each unit contains multiple chapters, and each chapter walks the practitio-
ner though a narrow topic. For example, the first unit covers federal litigation 
systems, with chapter 1 of that unit covering the federal court system. Other chap-
ters include “State Versus Federal Procedures,” “State Law in Federal Court,” and 
“Litigation Milestone Checklists.” This structure works well, allowing the user to 
progress from a wide overview of a topic into practical guidance on how to use the 
information. In chapter 3 the reader gets an overview of the Erie doctrine, why it is 
important, when it is likely to be encountered, and strategies on how to handle 
“substantive issues governed by state law in federal court,” as a section in this unit 
describes it.

¶67 Several videos accompany the text, and these videos do a nice job using 
nontechnical language and broad examples to clarify the legal points. Some might 
find the videos a little hokey, but they really do get the job done. For example, to 
explain procedural rules, Wagstaffe explains how people behave in an elevator. 
Sounds a bit odd when thinking about whether a case should be tried in state ver-
sus federal court, but it works.
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¶68 The rest of the publication follows the same outline covering topics such as 
“Framing the Case: Parties and Pleadings,” “Attacking the Pleadings,” “Winning 
with Motions,” “Ending the Case Without Trial,” “Sanctions,” and others. The pub-
lication also contains the Federal Rules of Civil Procedure in an appendix.

¶69 Those who are familiar with the Rutter Guides will find the layout of the 
content in each chapter very familiar. There are lots of sections and subsections 
contained in each chapter, and each subpoint has its own complex letter and num-
ber designation. While this does make it easier to direct someone else to the specific 
area of the text to reference, it can make the text a little more challenging to read. 
However, this publication breaks up the text in a slightly different format from the 
Rutter Guides, and the material is a little easier to read. It is helpful to have the 
numbers to aid with pinpoint citations, which outweigh any impact on readability.

¶70 This is a new publication for LexisNexis and it takes a complex, fundamen-
tal subject area and breaks it down into easy-to-use sections. This publication 
works well both for new practitioners who need an overview of the topic or who are 
doing federal litigation for the first time, as well as the hardcore, experienced prac-
titioner who has a more technical question on how a rule might be treated or what 
procedure to follow in a specific instance. The videos are interesting and will likely 
find both fans and detractors depending on learning style. Since they are easily 
ignored, they are a nice benefit for those who want to use them without being too 
much of a distraction for those who do not care for them. The version of the pub-
lication on Lexis Advance has an appendix with a listing of the videos, which is 
helpful for those who just want to quickly review a topic. Each video also has a 
transcript underneath the video, providing another method of accessing the 
information.

¶71 This is a good publication for academic law libraries that want to provide 
their students with another good basic treatise on civil procedure. It is also a great 
resource for practitioners who are likely to end up in federal court. It is well written, 
helpful, and will likely become a fundamental resource in many collections.




