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About Vision West ND

Vision West ND is a consortium of people who are interested in the long-term
sustainability for the energy-producing counties of western North Dakota.
Members include city and county officials, economic developers, business
associations, construction and oil-related industry, conservation groups,
educational facilities, transporation organizations, and tribal, state and federal
representatives.

Vision West ND goals:

1. Address immediate, short-term needs to meet growth management
challenges.

2. Establish a diversified economy in the future through the development of
local and regional planning.

Planning and zoning is just one of the types of planning that is an ongoing
priority for the energy-producing cities and counties.

Special thanks to those who have provided input into this Planning & Zoning
Manual:

* Stacey Swanson, Billings County Zoning & Tax Director

* Sandy Rohde, Dunn County Zoning Code Administrator

* Scott Harmstead, SRF Consulting Group, Director - Planning
Members of the Vision West ND Board:

*  Donna Scott (Dunn County),

*  Buster Langowski (Mercer County),

e Daryl Dukart (Western Dakota Energy Association)

* KayCee Lindsey (Divide County)

Funding for this project is provided from a portion of the Bush Foundation Prize
for Community Innovation awarded to Vision West ND in 2017.
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About the North Dakota Planning Association

The North Dakota Planning Association (NDPA) strives to provide planners,
commissioners, and interested citizens of North Dakota an exchange of ideas
and opportunity to learn more about planning in the state and region. The
current version of the Planning and Zoning Guide is partly funded by NDPA.

Special thanks to those to the NDPA Board:

» Sandy Rohde - President
Dunn County Planning and Zoning

e John Van Dyke, AICP, CFM - Vice President
City of Minot Planning

» Daniel Nairn, AICP - Treasurer
City of Bismarck Planning

* Ryan Brooks - Secretary
City of Grand Forks Planning

» Scott Harmstead, AICP - Past President
SRF Consulting Group, Inc.

* Donna Bye - At Large
Houston Engineering, Inc.

* Rachel Laqua, AICP - At Large
City of Williston Planning

And our over 100 members across the state.



Planning and Zoning Guide Authors

The Planning and Zoning Guide was initially written in 2012 and then updated in 2018. Both
versions were written by SRF Consulting Group, Inc. who were contracted by Vision West ND.
Scott Harmstead and David Sweeney with SRF contributed to the 2018 update and can reached via
the contact information below.

Scott Harmstead, AICP David Sweeney, AICP
Planner Planner
sharmstead@srfconsulting.com dsweeney@srfconsulting.com

Phone: 701-354-2405 Phone: 701-893-7426



OTHER PROFESSIONAL PLANNING ASSOCIATIONS
AND CERTIFICATION

Western Planner (www.westernplanner.org)

The Wester Planner is a regional organizaiton which connects planners in the western United States. It hosts an
annual conference and provides free journal articles written by western planners who understand the challenges
of the region. The website lists job openings throughout the region.

American Planning Association (www.planning.org)

The American Planning Association (APA) is a national organization of professional planners, educators, and
students. There are more than 38,000 members. There are 47 chapters in the United States. North Dakota belongs
to the Western Central Chapter, together with Montana, South Dakota, and Wyoming. The APA and its partner
chapters are an outstanding resource for planners. Since North Dakota does not have its own APA chapter (its
part of the Western Central Chapter), the NDPA fills this role.

The APA is an indispensable forum for professional networking. If you're looking for a job, attending a confer-
ence, soliciting a request for proposal, or researching a local issue, the APA provides a network of local, regional,
and national planners to help you out. The APA has broad student membership, so it’s great way for public agen-
cies and private firms to connect with potential hires. Each year, the APA hosts the National Planning Confer-
ence, which brings together thousands of planners, commissioners, appointed and elected officials, and students.
The APA also houses 21 specialized divisions which connect planning practitioners based on their interests (e.g.,
small town and rural planning, economic development; environment, natural resources, and energy).



Professional Planning Certification (AICP)

The American Institute of Certified Planners provides the only professional certification for planners in the
United States. The national AICP exam is conducted twice a year, in May and November. To sit for the exam,
applicants must meet specific criteria for education and experience. Usually, this equates to a bachelor’s degree
in a program accredited by the Planning Accreditation Board (PAB) and three years of professional experience,
or a graduate degree in a PAB-accredited program, plus two years of experience. In addition, applicants must be
members of the American Planning Association.

Earning your AICP credentials provides numerous benefits. This is the single-best way to demonstrate your
knowledge, education, and experience to potential employers, your local planning commission, and other peer
professionals. Often, employers filter job applications based on these four letters. Hiring agencies look for AICP
accreditation because it demonstrates that they are committed to high standards of quality and ethical practice.
In the private sector, AICP staff help firms demonstrate the experience needed to win work. Last — and not least
— certified planners earn higher salaries on average than planners without their AICP. APAs website provides
several tips to assist test-takers with the application process and exam preparation.

Unit8-Ethics,hasmoreinformation pertaining to "‘
the AICPCodeofEthics,arecommendedguideline
foranywhoareinvolvedwith planningandzoning
in North Dakota.




Frequently Asked Questions

Below are 12 questions that local government planners, auditors, staff, and elected officials often hear from the
public. The answers provide general guidance, which should be tailored for your regulatory framework.

1. How do | know what my property is zoned?

Some local governments provide a link to the zoning map on their website. There is usually a link on the home
page to all ordinance and zoning materials, including the zoning map. If not, you can search the website to

find the zoning map. When you find the name of your zoning district on the map (e.g., R1 - Single Family
Residential), cross-reference the zoning ordinance (text document) to find the requirements that pertain to your
property. If the map is not clear or not available, contact the jurisdiction via phone or email and ask staft to tell
you the zoning.

There may be additional zoning schemes that affect your property which are not apparent from the zoning map.
In addition to the base zoning district, there may be overlay zones, such as an airport zoning overlay or a flood
overlay. Overlay zones impose another set of requirements, in addition to the base zoning district. If you have
questions about zoning in your community, contact the planning department.

2. When do | need a building permit?

A building permit is a specific application for building code compliance when a certificate of occupancy is
issued. A building permit is required for all new construction that exceeds a certain dimensional threshold (e.g.,
120 square feet for a detached structure). A permit is usually required for any project that involves structurally
changing an existing building through remodeling or expansion. Even if the structure is unchanged, a permit

is likely required to perform substantial electrical, plumbing, or mechanical work. Note that requirements may
vary slightly from place to place.

3. What types of subdivisions require a plat?

ALL subdivisions require a plat. North Dakota Century Code defines a subdivision as “the division of a lot,
tract, or parcel of land, creating one or more lots, tracts, or parcels for the purpose, whether immediate or
future, of sale or of building development, and any plat or plan which includes the creation of any part of one or
more streets, public easements, or other rights of way, whether public or private, for access to or from any such
lot, tract or parcel, and the creation of new or enlarged parks, playgrounds, plazas, or open spaces.”

A lot merger may or may not require a subdivision plat depending on the jurisdiction. If you have contiguous
lots and you want to dissolve lot lines so you can build across them, contact the local contact responsible for
planning and zoning. Your property taxes will be modified to reflect the change, and the setbacks associated
with the inner lot lines will no longer apply.



4. How do | find out where my property lines are? And where can | erect a fence?
Only a Professional Land Surveyor or survey-licensed firm can legally locate your property lines. However, there
are several strategies to estimate your property lines. First, talk to your neighbors. (Also a good idea if you plan
to build a fence.) They may know where the property line is, or where the monuments are. When your property
was platted, monuments were set at the lot corners. They may still be in place. Look for property pins, usually
5/8” in diameter and 18” long, that are placed vertically in the ground. Be aware that they may have moved over
time, or they may be buried in the ground, depending on how much fill was used. Use a metal detector if needed.

Your city or county has standard requirements for lot, easement, and right-of-way dimensions. If you know these
requirements, you may be able to estimate the location of your property lines. For example, if your neighborhood
has sidewalks, the front of your property probably begins 2” from the back of the sidewalk.

In most jurisdictions, you can erect a fence on the property line. If you want to be conservative, erect the fence 6”
behind the property line.

5. How do | know what my setbacks are?

Most zoning districts have setbacks that determine the location of a structure. For example, single-family lots
have setback requirements for the front, rear, and side yards. These dimensional requirements are given in the
zoning ordinance. If you know your zoning and your property lines, you can determine the setbacks.

Note that there are other dimensional requirements that may impact your construction plans. For example, the
lot coverage requirement determines the percentage of buildable land on your parcel (some open space is needed
to control the density of the buildings). So, if you're planning to extend your home or garage, it’s a good idea to
check your lot coverage requirements in addition to the setbacks.

6. How do | know what Fire District I'm in?
The State of North Dakota provides Fire District boundary maps for each county. Check here: https://www.
nd.gov/ndins/Companies/Firedistrictpayment/Firedistrictboundarymaps/

7. What’s my €911 address?

When you call 911 from your cell phone, dispatch uses latitude and longitude coordinates and your €911 address
to determine your location. Your €911 address is your street address, but your cellular carrier may only be
transmitting your billing address to the dispatch center. Usually, these are the same. However, when you move
or change cell phone carriers, you should update the €911 address using the general settings in your phone. The
procedure varies depending on your cellular provider.



8. When would | need a title opinion?

A title opinion identifies the ownership, mortgages, liens, and taxes associated with a property. In addition, a
legally binding title opinion is usually the only document that verifies mineral ownership. The North Dakota
Century Code requires a title opinion with subdivision applications. A licensed attorney can perform this duty.

9. Who has mineral rights on my property?

See above. Commission a title opinion to determine who has mineral rights on the property. If you plan to
purchase property, a title opinion will determine whether you, the future property owner, own the rights, the
State of North Dakota owns the rights, or the mineral rights have been leased for oil or gas exploration and
extraction. If the mineral rights were leased but the mineral interest has not been used for at least 20 years,
the interest is abandoned. The North Dakota Oil and Gas Division regulates oil and gas activity, pursuant to
Chapters 32, 38, and 43 of the North Dakota Century Code.

10. What'’s the process for installing a septic system?

A septic system is required for any building that produces sewage or wastewater, which isn’t connected to a
community sewer system. All septic systems must be licensed by the North Dakota Department of Health.
A permit is required prior to installation or repair work. All work must be completed by a licensed sewer
contractor or a certified property owner.

Contact your Health Division (e.g., First District Health Unit) to get started on the application process. To
expedite permitting for new development, before you submit your application, make sure you have identified
property lines and corners, proposed building corners, the stub out location, utilities, and well sites. NDSU
Agricultural Extension provides an excellent guide to individual home sewage treatment systems.

11. What do | do if | want to build a new access to my property?

If you live in a city, chances are the Engineering Department or city consultant oversees the construction of
curbs, sidewalks, and driveway aprons. If you want to build or widen an existing driveway and you are doing
construction in the public right-of-way, you need to obtain a permit. If you are building a new house, typically
the home builder will hire an approved contractor to install the sidewalks and driveways, or will work with the
Engineering Department to use their preferred contractor.

If you live in a county, and your driveway or private road provides access to a county road, you will need to
obtain approval from the County Highway Department. To build direct access to a State or Federal Highway,
you need approval from the North Dakota Department of Transportation.



Things to remember:

* You need a legal, deeded easement to traverse someone else’s property.

* Many rural township roads are not maintained by the county. Verify maintenance responsibilities before you
construct an access.

* Your driveway should be wide enough and sturdy enough for emergency vehicles and construction vehicles
to access your property. Contact the county for design requirements.

12. What constitutes a wetland? Can I legally drain a wetland on my property?
Section 404 of the Clean Water Act (CWA) defines wetlands as “areas that are inundated or saturated by surface
or ground water at a frequency and duration sufficient to support, and that under normal circumstances do
support, a prevalence of vegetation typically adapted for life in saturated soil conditions.” Essentially, a wetland is
determined by the characteristics of the area’s hydrology, soil, and vegetation.

Wetlands on private land are not governed by mandate. The current legal consensus is that mandating wetland
preservation on private property would be a taking (i.e., it would unlawfully restrict use of the property, and the
property owner would have to be compensated for the loss of that use). Note that wetlands which provide habitat
for endangered species are protected by the Endangered Species Act (ESA). Additional regulations apply for ESA
habitat, but the ESA does not expressly prohibit drainage of wetlands on private property.

Numerous State and Federal programs incentivize wetlands conservation, including the following:

« NDCC Section 57-02-08.4 allows for a property tax exemption for the conservation of wetlands. Ask your
local county for information.

« NDCC Section 61-31 describes the North Dakota waterbank program, which allows property owners to
enter into an agreement with the State to receive payment for wetland conservation. Visit https://www.
nd.gov/ndda/program/waterbank-program

o The USDA Environmental Quality Incentives Program (EQIP) can provide financial assistance for farmers to
implement conservation practice.

o The Federal Swampbuster law can make it expensive to farm a converted wetland.
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Unit 2 - Comprehensive Plans

What is a Comprehensive Plan?
The North Dakota Century Code defines a comprehensive plan as follows:

The comprebensive plan shall be a statement in documented text setting forth explicit goals,
objectives, policies, and standards of the jurisdiction to guide public and private development within

its control.

The comprehensive plan sets forth a long-term vision for the jurisdiction, which

guides day-to-day decisions by local staff and leaders, particularly as related to land

use and development. Plans may also describe a vision for related aspects of the

community, such as transportation, housing, economic development, or water

resources. Most plans include supplementary maps and figures, but these are not

required.

Each comprehensive plan is defined by the following characteristics:

Community vision. The plan records the vision for a local community — a
city, township, county, or tribe. It serves as a guide for growth and

development.

Comprehensive scope. As its name implies, the plan addresses a variety of
topics that are relevant for the community. At its core, the plan must provide
a template to guide future land use within the jurisdiction. However, the
land use plan can and should be used to support community objectives on
a variety of issues, such as housing, economic development, or
environmental stewardship. For this reason, comprehensive plans often

address a variety of topics.

Conceptual framework. The plan does not call for specific, immediate
action. Rather, it provides context for evaluating future decisions regarding
land use and growth.

Long-range. The plan establishes a vision and goals intended to prepate a
community for 10-20 years of growth.

Communication. The plan is a form communication with the public about
the values, goals, objectives, and policies of the local government and its

intentions regarding future development and change.
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A comprehensive plan is
the foundation from
which a local
government makes
decisions about future
development and
change. These decisions
about the future usually
involve acting in concert
with their plan, but may
occasionally involve
amending their plan.




Why is a Comprehensive Plan Important?

Reason #1

Reason #2

Reason #3

Reason #4

Reason#5

The North Dakota Century Code requires that cities, townships,
and counties base zoning decisions on an adopted comprehensive
plan. (See citations from NDCC on the following pages.)

Basing decisions about zoning, development, growth, and
expansion of city infrastructure on an adopted comprehensive plan
helps a jurisdiction to act with consistency, preventing actions that
are arbitrary. Arbitrary actions are more likely to result in legal
challenges and tensions in the community.

The public places a greater amount of trust in public officials who
refer to a publicly adopted document, developed with public

involvement, in their decision-making process.

The process of prepating a comprehensive plan helps planning
commissioners, elected officials, and decision makers learn what is
important to citizens. In other words, the process of completing the
plan is as important as the plan itself.

The plan galvanizes the leaders and citizens of the community to
work towards a shared vision, and is aimed at protecting or
improving the quality of life for all.
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Sections of the NDCC pertaining to zoning

From NDCC Title 40, Pertaining to Municipal Government, Chapter 40-47, City
Zoning

40-47-03. Regulation for zoning made for what purposes.

The regulations provided for in this chapter shall be made in accordance with a
comprehensive plan and shall be designed to:

1. Lessen congestion in the streets;

2. Provide for emergency management. “Emergency management” means a
comprehensive integrated system at all levels of government and in the
private sector which provides for the development and maintenance of an
effective capability to mitigate, prepare for, respond to, and recover from
known and unforeseen hazards or situations, caused by an act of nature or
man, which may threaten, injure, damage, or destroy lives, property, or our
environment;

3. Promote health and the general welfare;

4. Provide adequate light and air

5. Prevent the overcrowding of land;

6. Avoid undue concentration of population; and

7. Facilitate adequate provisions for transportation, water, sewage, schools,
parks, and other public requirements.

The regulations shall be made with reasonable consideration as to the character of
each district and its peculiar suitability for particular uses with a view to conserving
the value of buildings and encouraging the most appropriate use of land throughout
the city. The comprehensive plan shall be a statement in documented text setting
forth explicit goals, objectives, policies, and standards of the jurisdiction to guide
public and private development within its control.
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From NDCC Title 58, Pertaining to Townships, Chapter 58-03, Powers of Township and of Electors of the
Township

58-03-12. Basis for township zoning regulations and restrictions.

The regulations and restrictions established in any township zoning district must be made in accordance with a
comprehensive plan with reasonable consideration as to the character of such district, its peculiar suitability for
particular uses, the normal growth of the municipality, and the various types of occupations, industries, and land
uses within the area, and must be designed to facilitate traffic movement, encourage orderly growth and
development of the municipality and adjacent areas, promote health, safety, and general welfare, and provide
for emergency management. “Emergency management” means a comprehensive integrated system at all levels
of government and in the private sector which provides for the development and maintenance of an effective
capability to mitigate, prepare for, respond to, and recover from known and unforeseen hazards or situations,
caused by an act of nature or man, which may threaten, injure, damage, or destroy lives, property, or our
environment. The comprehensive plan must be a statement in documented text setting forth explicit goals,
objectives, policies, and standards of the jurisdiction to guide public and private development within its control.

From NDCC Title 11, Pertaining to Counties, Chapter 11-33, County Zoning
11-33-03. Object of Regulations.

These regulations shall be made in accordance with a comprehensive plan and designed for any or all of the
following purposes:

1. To protect and guide the development of nonurban areas.

2. To provide for emergency management. "Emergency management" means a comprehensive integrated
system at all levels of government and in the private sector which provides for the development and
maintenance of an effective capability to mitigate, prepare for, respond to, and recover from known and
unforeseen hazards or situations, caused by an act of nature or man, which may threaten, injure,
damage, or destroy lives, property, or our environment.

3. Toregulate and restrict the erection, construction, reconstruction, alteration, repair, or use of buildings
and structures, the height, number of stories, and size of buildings and structures, the percentage of lot
that may be occupied, the size of courts, yards, and other open spaces, the density of population, and
the location and use of buildings, structures, and land for trade, industry, residence, or other purposes.

4. To lessen governmental expenditures.
5. To conserve and develop natural resources.

These regulations shall be made with a reasonable consideration, among other things, to the character of the
district and its peculiar suitability for particular uses. The comprehensive plan shall be a statement in documented
text setting forth explicit goals, objectives, policies, and standards of the jurisdiction to guide public and private
development within its control.
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What goes into a Comprehensive Plan

A Comprehensive Plan can take many forms, ranging from a policy document with
no maps, a brief policy statement (as in a strictly agricultural township), a future land
use map, or a document containing maps and text that address a full range of topics
about a community’s past, present, and future.

Some comprehensive plans consist of a policy plan with no maps. While there is
nothing wrong with these types of plans, they often do not meet a community’s
needs when it begins experiencing an increase in development pressure. For this
reason, most comprehensive plans address future land use as a main component of
a comprehensive plan, and do so by providing maps and graphics that visually
communicate the city’s physical growth plans.

A comprehensive plan is usually a document containing text and maps that contains
the following core chapters or elements:

e Community profile

e Goals, objectives, and policies
e Land use plan

e Transportation plan

e Optional elements

¢ Implementation plan
The following sections elaborate on these elements.

Community profile

The plan should begin with a summary of existing conditions or historical trends —
a profile of the community as it exists today. These conditions are generally
categorized as follows:

e Jurisdictional characteristics
e  Physical characteristics
e Demographic characteristics

o  Public services and facilities.

Jurisdictional characteristics relate to the local government. Each plan should
provide an overview map of the study area that shows the boundaries of local
jurisdiction (.e., municipal boundary or county boundary), extraterritorial
jurisdictions, and neighboring jurisdictions that might be affected by the plan. For
example, a county jurisdictional map should cleatly differentiate areas of county
jurisdiction from non-jurisdictional areas within the county, including the extents of
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all incorporated cities, tribal governments, townships that exercise local zoning
authority, and state or federal lands. The jurisdictional element should also reference
the existing zoning map.

Physical characteristics describe the natural environment and the built
environment. Physical features are features which can be mapped. Many of these
data can be obtained from the North Dakota GIS Hub. Example physical

characteristics include:

e Existing land use

e Wetlands, water bodies, and floodplains

e Soil characteristics

o Natural features

e Topography

e Historical sites

e Parks and open spaces

e Transportation system (roadways, airport, rail, sidewalks, trails, transit)
e  Other physical characteristics unique to the community

e DParcel characteristics

The county assessor maintains comprehensive property records for tax
assessment purposes. County tax parcels data (cadastral data) usually
contains information about property value, housing type, housing tenure, age
of structure, and more. This dataset is typically maintained in shapefile or excel
format. It contains parcel ID numbers, so it can be mapped in GIS. Mapping the
parcel attributes is often the most efficient way to assess existing land use. It is
also useful for locating vacant or underutilized properties.

Demographic characteristics are characteristics of the population. They are
essential for understanding the structure of the population and identifying trends

over time. Data from the US Census and the American Community Survey are

available from American Fact Finder. In addition, North Dakota Compass provides
a variety of data that is specific to the state.

Demographic data is often communicated in graphs or charts, as well as text or maps.
Many jurisdictions review data for the regional and/or state population in addition
to their own as point of reference. Example demographic characteristics include:

e DPopulation

e Age and Sex cohorts
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e Race and Ethnicity

e DPoverty and Income

¢ Employment characteristics

e Industry characteristics (wage, sector)

e Housing tenure (ownership versus rental)

e Housing occupancy/vacancy rates

Public services and facilities are institutions and infrastructure that organize or
perform essential community activities. They include the following:

e Law enforcement

e TFire department

e Emergency services

e Transit systems

e Recreation facilities

e Educational institutions

e  Street/highway maintenance

e Water supply and water distribution system

e  Sanitary sewer and waste water treatment

e Storm water management system and retention/detention facilities

Goals, objectives, and policies

One of the first planning tasks is to define the goals and objectives for the plan. All
plans should be guided by a set of broad, long-term goals that are determined with
public input. Some communities choose to refine the scope of these goals by adding
more specific objectives or policies. These terms are often used interchangeably, but
there is some distinction.

Goals are broad statements of a community’s desires and atre directed at the long
term. They describe what community members would like to achieve with regards
to land use, economic development, housing, and other elements of the plan. Since

goals are broad, value-based statements, they do not need to be measurable.

Objectives are more specific statements that further establish a direction for the
community. They can be measurable or timebound because of their specificity. There
may be multiple objectives that apply to a goal.
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Policies define how the local government will act in different situations. For
example, they may reference incentives or regulations, or describe a planning
process. Policies are not always used in comprehensive plans because they can be
confused with specific actions identified in the Implementation Element (see the end
of this Unit).

Example Goal: Development will proceed in an orderly, efficient manner

Corresponding Objective: Development is encouraged within the growth areas
identified in the comprehensive plan.

Example Policy: The City/County government will target capital improvements
and infrastructure toward designated growth areas, and provide a higher level
of service to these areas.

Land Use Plan

Why include a future land use plan?

The land use plan is the fundamental component of the comprehensive plan. The
land use plan impacts all other aspects of planning, from housing to transportation
to economic development. As such, it is one of the primary tools for implementing

the community’s comprehensive vision.
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Other benefits of the land use plan include:

e The future land use plan becomes the guide for future zoning decisions. It
addresses land use compatibility and land use transitions that improve land
use compatibility that protect existing property investments.

e  Completing a land use plan helps a community think through the process
of city growth.

e The plan provides opportunity to coordinate future land uses with

infrastructure planning.

e The plan communicates expectations for future development to prospective
residents, businesses, and developers about both the land in which they are
interested, and adjacent land.

e The process of completing the plan and helps establish a vision for the

future of the community.

e The process of completing the land use plan helps to identify growth area
priorities.
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The land use plan can identify existing areas of development that a

community wants to redevelop with a different land use over time.

The land use plan helps a community quantify a jurisdiction’s POTENTIAL
for growth. Since existing physical conditions, such as water, floodplain or
topography, are not always suitable for development, a community can
determine the potential number of future acres within each land use
category. That information can be translated to the number of households
and potential population growth. Similarly, commercial and industrial
acreage can be calculated along with estimates of the number of potential
resulting jobs.

Land Use Planning Considerations

Community planners should consider the following:

a.

Address the entire jurisdiction, even if most of the future designation is
agricultural. This establishes your ability to direct growth to areas where you
can serve it best.

Clearly show the most up-to-date boundaries of the jurisdiction on the land

use map.

Cities need to identify the boundaries of their extraterritorial area (ETA)
and include that area in their land use plan. The map should show the ETA
boundaries, as defined by the NDCC, or as agreed upon between the city
and the township or county.

Townships and counties also need to show city boundaries and ETA

boundaries for municipalities within their jurisdiction.

Is it acceptable to show Agricultural land use designation on a future land
use plan?

Absolutely. County and township plans will have a majority of agricultural
area, while city plans typically have a smaller amount of future agricultural
area in the outer portions of their ETA. This may be the manner in which
the community designates the urban growth boundary for a certain
number of years. An urban growth boundary identifies the first tier of
growth within which the city can reasonably expect to provide services

within a certain period of time (usually no more than 15 years).

Show future land uses on the map using a standardized color scheme.
Some plans will use a more detailed stratification of colors, but the general

categories are shown below:

e Yellow = Low Density Residential
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e Orange = Medium or High Density Residential

¢ Red = Commercial

e Green = Park and Open Space

e Tan, gray or a different shade of green = Agricultural
e  Blue = Public/Institutional

e Purple = Industrial

g. Land Use Transitions - How exact do the lines between one land use and
another need to be?

In certain situations, a hard and fast change from one land use to another is
important, such as from one side of a roadway to another, or when the land
use transition corresponds to an existing land use.

In other cases, the presence of a land use transition is more important than
the precise location of where that transition takes place. In these areas, the
transition can be adjusted to work with a more detailed master plan or
development proposal for a certain area.

Keep in mind that once the location of the land use transition is established,

it will influence the location of the transition on adjacent properties.
h. The relationship to existing and future roadways

Avoid placing residential land uses (especially low density residential uses)
next to existing or future highways and urban arterial roadways. If this
cannot be avoided, you may want to consider showing a buffer on the plan,

such as a tree planting easement or greenway/buffer along the corridor.

Incompatible land uses along an existing or future roadway corridor often
result in public opposition to future roadway widening or the extension of
a roadway, making it difficult for the community to provide the needed
roadway capacity and connectivity.

i. Acreages of Land Uses — When establishing the acreages of land uses on
the plan, it is important to consider that, in a city environment,
approximately 25% of the acreage typically becomes public infrastructure
(street right of way, other public works, etc.).
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Typically, you can expect the following amount of development for each

acre of land use:

Land Use

Description

Amount of Development Per
Acre (approximate)

Rural Residential

Single Family

1 Dwelling Unit/Acre or
multiple acres

Low Density Residential

Single Family, Twin
Homes

3-8 Dwelling Units/Acre

Medium Density
Residential

Townhomes, Low-
Rise Condominiums

8-14 Dwelling Units/Acre

High Density Residential

Apartments,
Condominiums

15 or more Dwelling Units/Acre

Commercial (retail sales
and service)

Big box retail, retail
sales and service,
strip commercial,
clinics, offices,
hotels, etc.

10,000 square feet per acre

Office buildings,

10,000 to 20,000 square feet

warehouse, truck
terminal, etc.

Office medical offices,
- ) per acre
service providers
Office/Showroom,
Industrial manufacturing, 4,000 to 15,000 square feet

Qil Field Industrial

Pipe yards, truck
parking areas, etc.

Little to no building square
footage - outdoor storage only

Keep in mind that these are typical ranges for developments in North
Dakota. In large urbanized areas, it is normal to see higher levels of multiple
family, commercial, office, and industrial development per acre. On the

other end of the spectrum, rural residential developments often consist of

an acre or more per residence, and oil related industrial development may
consist of nothing but outdoor storage, with little to no building square

footage.
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Build-thru Concept

The comprehensive plan provides a blueprint for managing growth in an orderly,
efficient manner. In North Dakota cities and towns, new development usually occurs
on the urban/rural fringe. Fringe growth areas should be carefully managed through
consistent application of planning and zoning controls, so that cities can extend
municipal services and utilities in a cost-effective manner. One planning strategy for
fringe areas is the build-thru concept.

The build-thru concept allows residential development of a rural nature to occur in
areas that are not likely to be provided with urban services within the timeframe of
the comprehensive plan (typically beyond 10 years). At least 50 percent of net
developable acreage is preserved for future development. Preserving half of the
developable land within each tract or section enables the city to extend urban roads
and utilities in the future, and preserves the possibility that future development can
occur at densities which are sufficient to finance the infrastructure extensions. This
open space can continue to be used for agriculture or recreation while it is held for

future development.

The initial residential developments are set up with on-site water (in some cases could
be rural water) and wastewater systems (septic systems), but are designed in a way
that gives landowners the opportunity to hook up to future city services when they
become available. The minimum lot size in which a private wastewater treatment
system may be installed in 40,000 square feet (0.91 acre), per North Dakota Century
Code. The initial lots can be larger than 40,000 square feet, but planners should keep
in mind that the intent is to ultimately integrate residential development of an urban
character, which is typically 3-5 units per acre, so it is good practice to limit the size
of the initial lots, unless the community thinks they will be subdivided in the future.

The build-thru plan must address several points. First, the planning process must
emphasize communication. When a city creates a build-thru plan and develops new
zoning or subdivision regulations to implement the plan, it should work closely with
the county and/or township to ensure that staff have a solid understanding of the
intent of the build-thru district and the land use controls that are needed to
implement the plan. If any part of the build-thru area is located within the outer half
of the city’s extraterritorial area (ET'A), the county and/or township would have joint

authority to exercise zoning and subdivision controls.

Second, the build-thru plan must clearly define what constitutes net developable
acreage. City ordinances should strictly limit development on wetlands, floodplains,
and steep slopes. These are “primary” avoidance areas that should not be included
when calculating the 50 percent requirement. There may also be “secondary”
avoidance areas, such as coulees, that are not regulated by state or local ordinance,
but which the community would like to conserve. It is important to cleatly define
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Gross acreage - the total
acreage in a tract or
section.

Non-developable acreage -
All acreage which is
deducted from gross
acreage and excluded
from build-thru
calculations (wetlands,
floodplains, etc.).

Net developable acreage -
the acreage that remains
when non-developable
acreage is deducted from
gross acreage. At least half
of the net developable
acreage must be
conserved for future
development.

Conserved development
area - the fraction of the
build-thru area that is
conserved for future
development.

*If you have GIS
capabilities, calculate the
non-developable acreage,
net developable acreage,
and conserved
development area for each
section in the build-thru
area. Provide this
information in your
comprehensive plan so
landowners/developers
are aware of opportunities
and limitations when they
apply for development.




these criteria so that all stakeholders understand which areas are developable and
which are not.

Finally, to implement the build-thru plan, local governments must adopt supportive
land use controls, which are enacted through zoning and subdivision regulations. A

local policy framework could address the following:

a. To coordinate each development proposal within the build-thru framework,
require applicants in the build-thru zone to illustrate an area plan for the entire
tract or section that is impacted by the application. This plan should clearly show
the land which will initially be developed, all non-developable acreage, and the
land to be conserved for future development. These areas should be consistent
with areas as shown on the future land use plan. The area plan should also show
the relationship of the proposed build-thru development to adjacent properties,
and address how the proposal relates to or influences existing agricultural
operations and prospective build-thru proposals on those properties. It should
desctibe how conservation/agticultural areas will be used and managed until the

remaining land is filled in with urban development.

b. To facilitate future extension of city utilities, require any plat in the build-
thru zone to demonstrate (visually on maps) that future water and sewer lines
can be provided to serve urban development.

c. To maintain open pathways for future development, require that the
conserved developable area within the section is entirely contiguous, or set a

minimum acreage requirement for each contiguous developable area.

d. To maintain developments and developable land, establish requirements for
homeowner associations and/or covenants, conditions, or restrictions that will
run with the land and be tied to the subdivision.

e. To ensure the plan works as intended, stipulate the type and
density/intensity of uses (medium density residential, for example) that are
ultimately expected for the areas which are identified for future urban
development, and specify that these areas can only be further subdivided to
accommodate those uses.
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The City of Williston used the build-thru concept in its 2017 Comprehensive
Plan Update. It created a new land use category to apply this method. The
Comprehensive Plan specifies that build-thru areas will likely be zoned as R1-E
(Rural Estate District) and PUD (Planned Unit Development Overlay). The Rural
Estate District is suitable for initial low-density development, while the PUD
Overlay provides the necessary flexibility for transitioning to more urban-style
development. Williston’s future land use map identifies the build-thru category
in a yellow/green hatch, and adjacent non-developable areas in green. These
areas are deducted from the set-aside calculations.

Main Street Initiative
Throughout his campaign and first term in office, Governor Doug Burgum has
promoted the Main Street Initiative as centerpiece to his agenda. A key message of

the Initiative is that downtown plays a central role in shaping the quality of life in
communities across North Dakota. Vibrant communities set the stage for economic
prosperity, providing critical amenities that make North Dakota more competitive
at attracting and retaining a 21st Century workforce.

The Main Street Initiative encourages cities to invest in their “main street” — i.e.,
downtown. This is not a new concept for larger communities. For example,
Dickinson, Minot, and Williston each have a zoning district that encourages mixed-
use, higher-density development in Downtown. Thus, the Main Street Initiative may
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https://www.mainstreetnd.com/

be more valuable to smaller communities that are underutilizing their downtown
areas, and which face pressure to approve fringe development. Utilizing existing
infrastructure and encouraging economic development downtown is a smart move
for smaller communities that have difficulty financing infrastructure expansion and
maintenance.

Municipalities’ comprehensive plans can address downtown/Main Street in the land
use plan, the transportation plan, an economic development chapter, or a special
downtown element. Note that the Main Street Initiative does not provide a new
source of funding, but that it encourages communities to leverage existing state and
federal resources to improve their downtowns.

Program Goals
Three pillars constitute the framework of the Main Street Initiative:

1. Healthy, vibrant communities
2. 21s Century workforce
3. Smart, efficient infrastructure

The first pillar refers to the elements that create a sense of place and opportunity —
arts and culture, diverse dining and retail, streetscaping, beautification, etc. The
second pillar focuses on economic goals — workforce development,
entrepreneurship, and economic diversification. The last pillar describes financial
and efficiency goals. Investments should be people-focused, data-driven, and based
on sound fiscal policy.

Implementing Main Street Improvements through Planning and Zoning
With the State’s renewed focus on urban planning, downtown takes on a larger role
in the comprehensive plan. Your plan for downtown should reference the three
pillars of the Main Street Initiative, identify specific goals and objectives for
downtown, and implementation measures to achieve the goals.

Vibrant downtowns are attractive and lively. More than a collection of buildings and
streets, they are defined by human activity. Think of the “18-hour city” — downtown
should contain a thoughtful mix of land uses, including a variety of businesses with
staggered operating hours, and housing to support activity throughout the day,
Monday through Sunday. The comprehensive plan can define steps to work toward
this mix. For example, your city code may need to be modified to become more
flexible by allowing a number of different uses (could be commercial and residential)
by right/without a public hearing. Perhaps the code could be amended to support
temporary businesses, such as seasonal operators or street vendors, that need to test
the waters before they make a larger investment.

The comprehensive plan could include design recommendations that address
building facades, historic buildings, streetscaping, or alleyways. It should prioritize
funding for downtown improvements and identify potential state, federal, and local
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revenue sources. Remember, focusing on downtown in the comprehensive plan
improves your chances of securing grants to implement the plan. Further, the
process of completing the plan can build support for local investment tools, such as

a self-funding business improvement district or a local option sales tax.

Street Mix (streetmix.net) is a simple, free web tool for visualizing right-of-way
alternatives and generating discussion. You can use the tool to modify
dimensions for travel lanes, parking, sidewalks, and more. Even slight
reductions to vehicle lane widths can greatly improve the look and feel of a
place, improving walkability and increasing pedestrian activity.

There are other strategies to promote pedestrian activity — perhaps the public right-
of-way could be reconfigured with a wider sidewalk. Street maintenance is an
opportunity not just to reconstruct, but to reconfigure the roadway to better
accommodate pedestrians. Communicating your objectives for the look and feel of
Main Street in the comprehensive plan will facilitate coordination with the primary
highway jurisdiction, typically the North Dakota Department of Transportation (or
county).

Quantifying the pros and cons of development alternatives provides a rational basis
for planning. One of the objectives of the Main Street Initiative is to further the use
of the data to influence local plan-making. The degree to which each community
incorporates study in their planning efforts will depend on the size of the community
and the resources it has. For example, the plan could review property valuation
trends, examine or recommend a downtown market study, review downtown
parking needs and utilization, or analyze local business receipts. Reference other
plans as needed. As the Main Street Initiative gains momentum, there will be more

local examples to setve as a planning model for your community.

There are several tools to implement downtown revitalization efforts, including the
following:
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e North Dakota Renaissance Zone Program — this program combines state
and local tax benefits to incentivize downtown development and
revitalization.

e Tax Increment Financing (TIF) — this tool capitalizes future property tax
benefits (the incremental increase in value that results from development)
to finance up-front development costs. TIF is intended for redeveloping
“blighted” properties, or financing development that would not occur but
for the application of the tool.

e Historic preservation — the State Historical Society of North Dakota offers
rehabilitation tax credits for depreciable buildings which are listed on the
National Register of Historic Places, either individually or as contributing
buildings within a Historic District.

These are just some of the financing options that can be used to implement the Main
Street Initiative. The comprehensive planning process provides an opportunity to
survey the public about their desires for downtown and discuss potential
implementation tools at a high level.

Transportation Plan

The transportation plan is another essential

component of the comprehensive plan. Your
community’s future transportation system will
be heavily influenced by future land use, and
must be designed to serve the future land use
arrangement that is depicted in the
comprehensive plan. The scope of the
transportation plan depends on the size of
your community, its potential for growth, the

unique needs of your community, and your

budget. The NDDOT’s Local Planning
Resource Guide is a good reference.

At a minimum, the transportation plan must identify desired improvements to
existing roadways and depict future street connections into new growth areas. Other
topics include:

Functional Classification — Roads are characterized by their function. Arterial
roads move high-volume traffic across long distances at high speeds. Local roads
move low-traffic volumes across short distances at low speeds. Collector roads
funnel traffic from local roads to the arterial system. Roadway function usually
corresponds to adjacent land use (i.e., local streets serve residential neighborhoods).
The transportation plan should include maps of the existing and proposed functional
classification for your roadway system. Calculate the total miles and percent mileage
for each roadway type. This will help you assess your construction and maintenance
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needs, prioritize a list of improvements, and secure right-of-way for future projects.
The Federal Highway Administration provides the following guidelines for
functional classification:

e Principal Arterial: 3-11% of system total
e Minor Arterial: 2-6%

e Major Collector: 8-19%

e Minor Collector: 3-15%

e Local: 62-74%

Access Management — Access management refers to access spacing guidelines that
are designed to enhance travel safety. These guidelines vary for arterials, collectors,
and local roads. Each situation will be different, depending on traffic volumes, turn
lanes, traffic control, etc. For example, driveways should not be placed too close to
intersections, so an area of commercial land use should be large enough to allow
enough distance between an intersection and property access.

Trails and Sidewalks — Trails and sidewalks are an important piece of the travel
network. The transportation plan should identify existing pedestrian and bicycle
facilities that need repair, and desirable future facilities to link with the existing
system and serve new growth areas.

Traffic Volumes/Traffic Forecasting — Many transportation planning decisions
hinge on traffic volumes. For example, traffic volumes are used to demonstrate that
a signal is warranted. They give an indication when gravel roads should be converted
to pavement (and sometimes vice versa). Traffic forecasts provide insight to inform
decisions regarding roadway expansion and road diets. All county transportation plan
and most city plans should map existing traffic volumes and, if possible, future traffic

forecasts.

Further study — The comprehensive plan cannot possibly cover every issue, but it
can set the stage for additional studies to develop the transportation plan in greater
These specific studies can be completed following adoption of the plan.

e Corridor studies

e Traffic control studies
e Alignment studies

e Traffic impact studies

e Feasibility studies
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Other Plan Components

Other Plan Components can include, but are not limited to:

a. Identify existing pedestrian and bicycle facilities that need repair, and
desirable future facilities.

b. Community Facilities and Services
e Water treatment, waste water treatment, utilities
e Community buildings, public buildings

e Public services (law enforcement, fire protection, public works,

planning, administration, etc.)
c. Parks and Open Spaces

d. Nature and Environment

o

Housing

a2}

Cultural and Historical Resources (historical neighborhoods, buildings,

historical sites)

Implementation Plan

The implementation plan identifies the following:

e  Specific actions to achieve goals and objectives
e Time frames for each step (short-range, medium-range, and long-range)

e Agencies, departments, and collaborations needed to implement the plan

Other Types of Plans

Master Plans (a term used in the ND Century Code)
This is an outdated term for a Comprehensive Plan. These

days, master plans usually refer to a more detailed physical
layout of an area of future development or redevelopment

(e.g. a downtown master plan).

Growth Management Plans (can serve the purpose of a
Comprehensive Plan)

Communities that do not have a Comprehensive Plan may wish to complete a
growth management plan, which simply addresses the physical growth of the
community through the completion of a land use plan, and ensures that priority
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growth areas can be served with utilities without insurmountable expenditures of

costly infrastructure components.

A growth management plan guides the city in their zoning decisions, and should be
adopted with a resolution identifying it as the city’s comprehensive plan or as a
component of an existing or future comprehensive plan.

The ability of the water treatment and waste water treatment facilities to
accommodate future growth would also typically be documented in a Growth
Management Plan.

Strategic Plans

Strategic plans atre typically aimed at a specific topic or geographic area. Examples
could include an airport area development plan, a job growth plan, a corridor study,
a boulevard tree replacement plan, a specific type of housing strategy, or a detailed
development or redevelopment plan for a certain area. Any issue or effort that
requires organization, stakeholder input, an implementation plan, and support from
the public and elected officials could be examined in a strategic plan.
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Unit 3 - Jurisdictional Mapping

Extraterritorial Zoning Authority (ETA/ET)J)

North Dakota cities are allowed to extend their zoning authority beyond their
corporate boundaries for a distance proportional to their population, to an area of
extraterritorial authority (ETA) or extraterritorial jurisdiction (ETJ). (These terms are
equivalent, and both are used in North Dakota.) The purpose of this extended
authority is to allow communities to grow in an orderly manner. The outer half of
the ETA is an area of joint jurisdiction. The distances defining the extent of the ETA
are measured from the corporate boundary. The distances are defined in Chapter 40-
47-01.1 of the NDCC (see below).

e (Cities with up to 4,999 residents = one mile (the outer half-mile is in the
joint jurisdictional areas)

e (ities with 5,000 to 24,999 residents = two miles (the outer mile is in the

joint jurisdictional area)

e  (ities with 25,000 or more residents = four miles (the outer two miles are

in the joint jurisdictional area)

From NDCC Title 40, Pertaining to Determination of the ETA, Chapter 47-01.1

1. a. A city may, by ordinance, extend the application of a city's zoning regulations
to any quarter quarter section of unincorporated territory if a majority of the
quarter quarter section is located within the following distance of the corporate
limits of the city:

(1) One mile [1.61 kilometers] if the city has a population of fewer than five
thousand. A city that has exercised its authority under this subdivision has joint
zoning and subdivision regulation jurisdiction from one-half mile [.80 kilometer]
to one mile [1.61 kilometers] with the other political subdivision.

(2) Two miles [3.22 kilometers] if the city has a population of five thousand or more,
but fewer than twenty-five thousand. A city that has exercised its authority
under this subdivision has joint zoning and subdivision regulation jurisdiction
from one mile [1.61 kilometers] to two miles [3.22 kilometers] with the other
political subdivision.

(3) Four miles [6.44 kilometers] if the city has a population of twenty-five thousand
or more. A city that has exercised its authority under this subdivision has joint
zoning and subdivision regulation jurisdiction from two miles [3.22 kilometers]
to four miles [6.44 kilometers] with the other political subdivision.
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In the joint jurisdictional area which is the outer half of the ETA, authority is shared
with the “other political subdivision”. The other political subdivision is usually a
county, but it could also be an organized township that has zoning authority. The
other political subdivision is not another city.

From NDCC Title 40-47-01.1.(11): As used in this section, "other political
subdivision" means a political subdivision, not including another city, which would
otherwise have zoning or subdivision regulation jurisdiction.

There is flexibility to adjust locations of the jurisdictional boundary between the city
and the other political subdivision. Both must agtree to do so.

From NDCC Title 40-47-01.1.(1)(c): The extraterritorial zoning jurisdiction and
authority to receive applications and issue permits under this section may be
changed by written agreement between the city and the other political subdivision.

A city has sole zoning jurisdiction over the inner half of the ET'A. In the outer half,
that authority is shared. Before our state legislature adopted the joint jurisdiction
rules, cities had sole jurisdiction over the entire ET'A and had approved subdivision
plats throughout it. The new law allows cities to retain their zoning authority within
those sections of land (the entire square mile) where they had approved a plat.
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From NDCC, Title 40, Chapter 47-01.1

40-47-01.1.(1)(b): Any section or portion of a section of unincorporated territory within the area of joint zoning
and subdivision regulation jurisdiction in which a plat or site plan has been presented before May 1, 2009,
remains subject to the zoning designations and the regulations in place on May 1, 2009, unless changed as
allowed under this section.

-and-

40-47-01.1.(3): Notwithstanding subsection 2, in any section or portion of a section of unincorporated territory
in which there would otherwise be joint jurisdiction and in which a plat or site plan has been presented before
May 1, 2009, the city has jurisdiction to receive applications and issue permits and impose administrative fees
for applications and permits relating to zoning and subdivision regulation. In addition, under this jurisdiction
the city may adopt, modify, and enforce any zoning designation or regulation and approve any subdivision plat
or regulation.

Currently, if a new plat is proposed for one of those sections in the outer half of the
ETA where an earlier plat had been approved by the city (before May 2009), the
determination on that new plat is a joint effort between the city and the other political
subdivision (county or township). The city is the lead jurisdiction and will review the
proposed plat, process it through the city planning commission and city council or

city commission.

From NDCC Title 40, Chapter 47-01.1

... For a decision of the city made after May 1, 2009, to be final, the city shall give written notice of the decision
of the governing body of the political subdivision that would otherwise have jurisdiction.

The governing body may request negotiation as to any decision made by the city under the city's jurisdiction
within thirty days of notice. If negotiation is not requested, the decision of
the city is final. . .

After a vote of the city’s governing body, the city will notify the other jurisdiction
(county or township) of the city’s decision. If the county or township disagrees with
the city’s decision, they have 30 days to request negotiation. If negotiation is not
requested, the city’s decision stands.

This same process also applies to other types of development applications or zoning
proposals such as conditional or special use permits, variances, and any other zoning
or development related issue that is covered by a city’s zoning ordinance. The city
has full zoning authority, plat approval authority, and zoning enforcement authority
in those sections of land where they had approved a plat (or a site plan) prior to May
of 2009. The city receives applications, issues permits, and collects fees for them.
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But not all of the sections of land within the outer half of the ETA had a city-
approved subdivision plat (or site plan) prior to May of 2009. In those sections, the
county or township has zoning authority and is the lead jurisdiction. The same
process applies.

If a new plat is proposed for one of those sections in the outer half of the ETA
where an earlier plat (or site plan) had not been approved by the city before May
2009, the determination on the new plat is still a joint effort between the city and
cither the county or township. But the county or township is now the lead
jurisdiction. They will review the proposed plat, process it through their planning
and zoning commission and their elected board.

From NDCC Title 40, Chapter 47-01.1
... For a decision to be final, the other political subdivision shall give written notice to the city.
The city may request negotiation as to any decision made by the other political subdivision under the other

political subdivision's jurisdiction within thirty days of notice. If negotiation is not requested, the decision of the
other political subdivision is final. . . .

After a vote of the governing body of the county or township, the city will be notified
of the decision. If the city disagrees with the decision, they have 30-days to request

negotiation. If negotiation is not requested, the county or township decision stands.

Just as cities have full zoning authority on sections of land in which they had
approved developments prior to May of 2009, counties and townships have full
zoning authority over the remainder of the sections in the outer half of the ETA.

Area of Joint Jurisdiction
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If one political subdivision disagrees with a decision of the other political subdivision
and requests negotiation as described above, it triggers a mediation process and the
dispute is submitted to a committee. A governor-appointed mediator presides over
the committee and if they cannot achieve consensus, the dispute will be resolved by
the county commission.

Expanding a City’s Extraterritorial Zoning Authority

From NDCC Title 40, Chapter 47-01.1

40-47-01.1.(8): For purposes of this section, the population of a city must be
determined by the last official regular or special federal census. If a city has
incorporated after a census, the population of the city must be determined by a
census taken in accordance with chapter 40-22.

As the population of a small city grows over 5,000 people, that city can extend its
ETA from one to two miles. As the population of a medium city grows over 25,000,
that city can extend its ETA from two to four miles. Recall that the size of the ETA
is proportional to a city’s population. A city’s population is determined by the census.

When a city is getting ready to extend its ETA, they will rezone the area that has
been under the jurisdiction of the county or in some cases, a township. The zoning
will change from the county (or township) zoning designation to the city designation.
Areas that currently fall under county Agricultural District Zoning can be converted
to city Agricultural Zoning, or some other zoning district if appropriate. The zoning
change will mean that the rules will change. In cases where the county (or township)
has not established zoning for an area around a city, the new zoning can become
official by the adoption of an ordinance or resolution. In cases where the county has
established zoning around the city, a zoning transition meeting must be held as

indicated below:

From NDCC, Title 40, Chapter 47-01.1

40-47-01.1.(5): A city exercising its extraterritorial zoning authority shall hold a
zoning transition meeting if the territory to be extraterritorially zoned is currently
zoned. The city's zoning or planning commission shall provide at least fourteen days'
notice of the meeting to the zoning board or boards of all political subdivisions
losing their partial zoning authority. The purpose of the zoning transition meeting
is to review existing zoning rules, regulations, and restrictions currently in place in
the territory to be extraterritorially zoned and to plan for an orderly transition. The
zoning transition meeting must take place before the city's adoption of an
ordinance exercising extraterritorial zoning.
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If a city’s ETA is expanded as a result of population increase after May of 2009, the
area that has been under joint jurisdiction will now be under the sole jurisdiction of
the city, and a new area of joint jurisdiction will be created farther out. In that new

area the county or township will be the lead jurisdiction as described earlier.

Incremental expansions of the ETA can occur to correspond with annexations
because the ETA is defined as a distance outward from the corporate boundary.
Note, however, that the ETA is not automatically revised as a consequence of
annexation, unless this is defined by resolution. Instead, the ET'A should be explicitly
defined at the time of annexation, during which the city and county are already
engaged in open discussions about the ramifications of annexation. The process for
revising the ETA boundary is similar as the process for initially defining the ETA

boundary, discussed in the following section.

Note that for ETA zoning considerations, when you are dealing with strip
annexations, which can connect a remote subdivision to a city with a narrow strip of
land (usually along a roadway), that strip must be at least 100-feet wide as required
below.

From NDCC, Title 40, Chapter 47-01.1

40-47-01.1.(9): When a portion of the city is attached to the bulk of the city by a
strip of land less than one hundred feet [30.48 meters] wide, that portion and strip
of land must be disregarded when determining the extraterritorial zoning limits of
the city. This subsection does not affect the ability of a city to zone land within its
city limits.
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Defining the ETA Line

The extent of the ETA is determined by a distance outward from the corporate
boundary (also known as the corporate limits or city limits). That distance is either
one mile, two miles, or four miles, depending on the city’s population.

Rarely will the corporate boundary be a perfect rectangle. If that were the case,
defining the ET'A would be simple. The NDCC establishes the method for defining
the ETA line for irregulatly shaped corporate boundaties.

From NDCC, Title 40, Chapter 47-01.1

40-47-01.1.(1)(a): A city may, by ordinance, extend the application of a city's zoning
regulations to any quarter quarter section of unincorporated territory if a majority
of the quarter quarter section is located within the following distance [one, two, or
four-miles] of the corporate limits of the city:

40-47-01.1.(10): For the purposes of this section, a section or a quarter quarter
section is as determined in the manner provided by 2 Stat. 313 [43 U.S.C. 752].
When appropriate, the phrase "quarter quarter section" refers to the equivalent
government lot.

From each outer corner of the corporate boundary, and at midpoints between
corners of the corporate boundary, an arc of prescribed length will be drawn. The
map upon which the line is drawn will show all quarter quarter sections (square 40-

acre tracts) within each square mile of land.
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As the arc passes through each 40-
acre tract, it will usually be easy to
see which side of the line contains
the most acreage of that tract.

If the majority area is outside the
line, the entire 40-acre tract will be
outside the ETA. If the majority of
the area is inside the line, the entire
40-acre tract will be inside the
ETA.
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The ETA boundary for
the municipality is now
determined, and can be
mapped.

Locating the Line
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Joint jurisdiction requirements for the outer half of the ETA require definition of
the ETA midpoint line. That line is defined in the same way as explained above.

After the 40-acre boundaries are defined and the ETA line is initially established,
check where those lines pass through platted subdivisions. If the line cuts through a
platted lot in a subdivision, the jurisdiction for that entire lot will be determined by
which side of the line the majority of that lot is located in. A subdivision lot cannot
straddle an ETA line, the entire lot will be in one jurisdiction.

From NDCC, Title 40, Chapter 47

40-47-01.1.(4): If a quarter quarter section line divides a platted lot and the majority
of that platted lot lies within the quarter quarter section, a city may apply its
extraterritorial zoning authority to the remainder of that platted lot. If the majority
of the platted lot lies outside the quarter quarter section, the city may not apply its
extraterritorial zoning authority to any of that platted lot.

There will be rare instances where it is very difficult to determine which side of the
line a lot or tract belongs on. The line will seem to split the lot evenly with equal
areas on each side. In those cases it will be beneficial to enlist the services of a
registered professional land surveyor.

Overlapping Extraterritorial Area
Cities that are close to one another may find that their potential ET'As overlap. This

has been the case in several North Dakota communities, such as Bismarck and
Lincoln, and Fargo with West Fargo, Frontier, Reiles Acres, North River, and
Briarwood. In these cases, the cities have created ETA agreements that establish the
boundary of ETA jurisdiction between the communities. The ETA agreements need
to be adopted and signed by elected officials from each community.

Once an ETA agreement has been established, it is generally understood that the
ETA boundaries represent the future growth areas of each city respectively. See the
following NDCC language:

40-51.2-02.2: Annexation of land in the extraterritorial zoning or subdivision
regulation authority of another city.

A city may not annex land located within the extraterritorial zoning or subdivision
regulation authority of another city by ordinance or resolution unless:

1. Written consent is received from the governing body of the other city; or
2. The annexation is ordered by an administrative law judge in accordance with
this chapter.
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The NDCC requires that if one city annexes into the other city’s agreed upon
ETA, they must seek agreement of that city. If the other city does not agree, the
two cities must enter into mediation. If mediation is not successful, the matter goes
before an administrative law judge, who will review the issues of all stakeholders
and make a decision. The NDCC identifies eight factors that the administrative law
judge is required to consider in making a decision about the annexation. These
factors are defined in NDCC Chapter 40-51.2 (See Unit 10, NDCC — City).

Annexations

All annexation proceedings are regulated by state law. The North Dakota Century
Code addresses annexations in Chapter 40-51.2, “Annexation and Exclusion of
Territory”. Full documentation is provided in Unit 10.

Implications of Annexing or Not Annexing

As a community considers its decisions with respect to annexation, it is important to
understand the consequences of physical expansion as well as the consequences of
not expanding.

Tax Base

As a population base grows within a certain region, government facilities, health care
organizations, religious and educational institutions grow to serve the growing
population. Most of these facilities choose to locate within the corporate limits of
the city that already serves as the regional hub for other government, economic and
social activity. As a result, these cities typically experience an expansion in tax exempt
development. Many communities serve as the economic and social hub of the region
as well as the location of local, county and state government facilities, churches,
schools, and religious institutions. These facilities serve the community and add to

convenience and quality of life.

As a city grows in population, the city also has the opportunity to strengthen its tax
base through new or expanded retail sales and service businesses, industries, and
tinancial institutions. These new developments help to build the city’s tax base,
providing city and county government with the funds to carry out basic municipal
services, such as police and fire service, street maintenance, and other city functions.
They also help to supplement the tax base generated by residential growth, which
generates less tax revenue per acre than most commercial and industrial
development.

It is very important that as the population of a region grows, its core city continues
to have the ability to expand its tax base to help offset the growth of many tax exempt
uses that naturally occur. These tax exempt uses are important to the quality of life

in a community. In addition to those mentioned above, they may also include non-
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profit agency facilities and medical institutions, which sometimes become non-profit
organizations, making them exempt from property taxes.

If a city becomes landlocked, and limited in its ability to physically grow, it will
severely limit its own ability to expand its tax base. As new growth areas become
available outside city limits, residents will look to those areas for new housing
opportunities. Businesses and industries will have no choice but to seek land outside
the city for new development sites. While redevelopment of dilapidated and
underutilized properties is an important role for any city, and should be pursued in
the interest of increasing the city’s tax base, it should not be solely relied upon to
offset a tax base that is declining due to aging development and growth of tax exempt
uses.

In the interests of all residents of the region, whether inside or outside city limits,
the business climate and financial health of the city and county are enhanced when
cities ensure their ability to physically grow and accommodate businesses, housing,
and institutional land uses, ensuring a diverse and robust tax base. This ultimately
reduces the property tax burden of residents and businesses of the city, as the burden
of tax exempt uses can be shared by a larger tax base.

Before your municipality considers annexation, review the characteristics of the
study area:

Land Area - how many acres/square miles will be added to the city?

Population - what is the estimated present and future population of the study
area?

Land Use/Buildings - how many dwelling units, commercial, and industrial
establishments will be added to the city?

Land use will affect the financial outlook of annexation. For example, if the
annexed area is entirely residential, the marginal property tax revenue may be
less than the costs of extending services to the annexed territory. To make up
the difference, the city would have to increase taxes throughout its entire
jurisdiction.

Financial Equity in the Region

It is important for city leaders to recognize that as the region grows in population
their community will experience many impacts that will require investments in city
infrastructure and facilities. For example, as the region’s population grows, traffic
volumes will increase in the community, which will remain the primary destination
for the regional population for education, health care, jobs, shopping, governmental
services, etc. This will result in the need for increased roadway maintenance, traffic
control, and eventually, roadway reconstruction and additional roadway capacity.
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The city will have some level of financial responsibility for these improvements,
ranging from 100 percent to some smaller percentage (as low as 10 to 20 percent in
some cases) on roads for which the county or state are partially responsible.
Maintaining a tax base that is proportionally comparable to the amount of financial
responsibility the city will have in keeping up with the demands of the regional
population and business growth is key to the city’s future financial health.

Efficient Use of Land

City water and sewer services allow for more efficient use of land. On-site septic
systems and drain fields are not needed when sanitary sewer is available, resulting in
the ability to construct more housing units and more square footage per acre. This
reduces the footprint of non-agricultural land uses in the surrounding area. There
will always be homeowners who choose to live in a rural subdivision and businesses
that, for one reason or another, feel they are best situated in a non-urban area.
However, creating an environment where most non-agricultural development
activity has ample opportunities to occur inside city limits will help to create a more
efficient land use pattern within the urbanized area and in the region as a whole.

On-site septic systems require at least one acre per dwelling unit for residential
development, while residential development served by city sewer services averages
between four and five dwelling units per acre, with multiple family developments
having a far higher density. Commercial developments using on-site septic systems
also require more acreage to accommodate an on-site drain field for waste water.
These businesses frequently experience failures of their drain field in a shorter period
of time than dwelling units. This is due to the fact that some businesses have little
water use except employee and/or customer restrooms. In these cases, the bacteria
load is greater than in a household, where waste water is generated by a variety of
sources, such as showers, clothes washing, dishwashing, and other activities that
dilute the bacteria load in the waste water. This results in the need for even more
land for a replacement drain field.

City water utilities are sized to provide the volume of water needed for fire fighting
with pumper trucks, which draw water from hydrants connected to the city’s water
pipes. This provides a reliable source of water for fire protection, and eliminates the
need for tanker trucks. Development on the rural water system must rely on the use
of tanker trucks, as the smaller size of rural water service pipes does not provide
water volumes adequate for effective fire fighting. If built to city standards, with
adequate water reserves and city sewer services, areas on rural water service can be
equipped with hydrants.

In an area as vast as western North Dakota, some may argue that efficient land use
is not a valid concern. However, given the increased oil activity in the Bakken, Tyler,

and Three Forks Formations, development inside city limits helps to prevent
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sprawling forms of rural development from affecting farmland, wildlife habitat, and
potential drilling areas.

Process of Annexation

There are two primary processes of annexation. They include:

e Annexation by Petition (annexation by ordinance)

e Annexation by Resolution

Most cities prefer to proceed with annexation by ordinance, which is possible only
after the city has received “a written petition signed by not less than three-fourths of
the qualified electors or by the owners of not less than three-fourths in assessed value
of the property in any territory contiguous or adjacent to any incorporated
municipality and not embraced within the limits thereof” (ND Century Code,
Section 40-51.2-03.). This is advantageous in that it retains good working
relationships between the city and property owners in the growth area. However,
there are times when wide support for annexation is not demonstrated by the
submittal of petitions, but it is in the city’s best interest to annex a certain area. In
these cases, the city may have received a petition representing only a small tract of
property or a non-contiguous piece of property. More acreage is needed to establish
contiguity, or to establish an area large enough to make the future extension of city
services worthwhile. Under these circumstances, the city must annex by resolution
(see ND Century Code, Section 40-51.2-07), which is likely to generate some level
of protest from property owners within the annexation area. As long as protests do
not exceed more than one-fourth of the acreage proposed to be annexed, the city’s
annexation by resolution can completed, and the adopted annexation plat can be
filed with the county recorder. The processes of annexation, by ordinance and by

resolution, are shown in the following flow charts.
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Annexation by Petition

Accept petition for annexation with appropriate number of signatures

Staff review

Determine size and contiguity of annexation area

Publish notice and mail notice to property owners not on petition

Prepare annexation plat, legal description, and annexation ordinance

Publish notice for first and second reading of ordinance and public hearing

First reading of ordinance

Public hearing

Second reading of ordinance

Record of annexation map and ordinance



Annexation by Resolution

Determine size of annexation and ability of City to provide services
Prepare annexation plat and legal description
Prepare Resolution of Annexation

Adopt Resolution of Annexation and publish

Create mailing list of property owners in annexation area and send notifications
(A 30-day comment period begins)

Public hearing

Calculate protest area acreage and percentage of total acreage

Less than 25% protest area?

Record annexation map and resolution




City of Bismarck and Burleigh County ET] Agreement
The ET] agreement between the City of Bismarck and Burleigh County,
adopted in 2014, is included in the following pages as a example for planners

and administrators of local government.
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Unit 4 - Zoning

What is Zoning?

Zoning is a tool that allows a local jurisdiction to regulate the use of land in a manner
that protects the general health, safety, and welfare of the community. The zoning

ordinance represents a portion of a local government’s regulatory authority.

The Comprehensive Plan, as described in Unit 2, is a “blueprint” for the future of a
community. A community’s zoning code is a major implementation tool to ensure the
community changes and evolves in a manner consistent with the vision represented in

the Comprehensive Plan.

Attitudes on the Application of Zoning Ordinances

It is perfectly normal to receive objections towards this concept of telling people what
they can and cannot do with their own property, and you will often be in a position to
defend it. Sometimes it’s not enough to say “I don’t make the rules, I'm just the
messenger, so don’t shoot the messenger.” When you are faced with someone who is
very cynical about the local government’s authority over land use, it is sometimes
enlightening to explain it in this way:

The biggest investment most people will ever make in their lives is in their home and
property. Zoning protects property values by regulating what can occur next door.
Without zoning controls, your next-door neighbor could start raising hogs . . . which
would depreciate your property value and quality of life.

It’s also difficult to have to tell somebody “no” — that they can’t do something because
it’s not allowed. Although it is difficult, it’s better to stick to the rules and tell them up
front what your zoning ordinance requires. It’s much easier in the long run. Avoiding
it will make it worse later, and bending the rules can become a slippery slope. Once you
tell somebody they can deviate from the code, you have now set a new precedent and
the word travels fast. Eventually more people will expect that they can argue with you
and succeed. Not everything can be negotiable. It’s natural to want to accommodate
people and be polite but bending the rules can result in digging yourself into a deep
hole.
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Enabling Legislation

Zoning Authority is granted to local governments in the North Dakota Century Code
(NDCC). Cities, counties, and organized townships are “enabled” by statute to regulate
land use. The “enabling legislation” can be found for each branch of local government
in the following sections of the NDCC:

City Enabling Legislation:
§40-47-01. Cities may zone - Application of regulations.

For the purpose of promoting health, safety, morals, or the general welfare of the
community, the governing body of any city may, subject to the provisions of chapter
54-21.3, regulate and restrict the height, number of stories, and the size of buildings
and other structures, the percentage of lot that may be occupied, the size of yards,
courts, and other open spaces, the density of population, and the location and use of
buildings, structures, and land for trade, industry, residence, or other purposes. Such
regulations may provide that a board of adjustment may determine and vary the
application of the regulations in harmony with their general purpose and intent and
in accordance with general or specific rules therein contained. The governing body of
a city may establish institutional controls that address environmental concerns with
the state department of health as provided in section 23-20.3-03.1.

County Enabling Legislation:
§11-33-01. County power to regulate property.

For the purpose of promoting health, safety, morals, public convenience, general
prosperity, and public welfare, the board of county commissioners of any county may
regulate and restrict within the county, subject to section 11-33-20 and chapter 54-
21.3, the location and the use of buildings and structures and the use, condition of
use, or occupancy of lands for residence, recreation, and other purposes. The board
of county commissioners and a county zoning commission shall state the grounds
upon which any request for a zoning amendment or variance is approved or
disapproved, and written findings upon which the decision is based must be included
within the records of the board or commission. The board of county commissioners
shall establish zoning requirements for solid waste disposal and incineration facilities
before July 1, 1994. The board of county commissioners may impose tipping or other
fees on solid waste management and incineration facilities. The board of county
commissioners may not impose any fee under this section on an energy conversion
facility or coal mining operation that disposes of its waste onsite. The board of county
commissioners may establish institutional controls that address environmental
concerns with the state department of health as provided in section 23-20.3-03.1.
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Township Enabling Legislation:
§58-03-11. Establishment of zoning districts - Uniformity.

For the purpose of promoting the health, safety, morals, or the general welfare, or to
secure the orderly development of approaches to municipalities, the board of township
supervisors may establish one or more zoning districts and within such districts may,
subject to the provisions of chapter 54-21.3 and section 58-03-11.1, regulate and
restrict the erection, construction, reconstruction, alteration, repair, or use of buildings
and structures, the height, number of stories, and size of buildings and structures, the
percentage of lot that may be occupied, the size of courts, yards, and other open spaces,
the density of population, and the location and use of buildings, structures, and land for
trade, industry, residence, or other purposes. All such regulations and restrictions must
be uniform throughout each district, but the regulations and restrictions in one district
may differ from those in other districts. The board of township supervisors may
establish institutional controls that address environmental concerns with the state
department of health as provided in section 23-20.3-03.1.

Regional Commissions:
§11-35-01. Regional commissions - Appointment - Powers.

The governing boards of counties, cities, and organized townships may cooperate to
form, organize, and administer a regional planning and zoning commission for the
region defined as may be agreed upon by the governing bodies of such political
subdivisions. The regional commission membership shall consist of five members,
namely, one from the board of county commissioners, two from the rural region
affected, and two from the city, the members from each to be appointed by the
respective governing boards. The proportion of cost of regional planning, zoning,
studies, and surveys to be borne respectively by each of the said political subdivisions
in the region must be such as may be agreed upon by their governing boards. The
regional commissions, when requested by the governing board of a political subdivision
in its region, may exercise any of the powers which are specified and granted to
counties, cities, or organized townships in matters of planning and zoning. Upon
organization of such commission, publication and hearing procedures must be
conducted pursuant to sections 11-33-08 and 11-33-09. Appeal from a decision of the
commission may be taken to the district court in accordance with the procedure
provided in section 28-34-01.
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Fundamentals of a Zoning Ordinance

Some ordinance regulations will apply uniformly to all districts but the basic framework
of a zoning ordinance includes specific regulatory requirements for each zoning district.
Each zoning district is different in character. Regulations for a single-family residential
district, or low-intensity land use, are very different from regulations for a heavy
industrial district, or high-intensity land use.

Definitions

A “definitions” section is a standard ordinance component. Definitions of terms can
also be somewhat regulatory in nature and help differentiate land uses. Here are two
examples from the City of Killdeer.

e Commercial above-ground fuel storage: Any individual tank or group of tanks
utilized for commercial purposes, storing combustible and flammable liguids as defined by
NFPA 30 (National Fire Protection Association, Flammable and Combustible Liquids
Code).

o Temporary crew housing facility: A Temporary Crew Housing Facility (TCHEF)
is well-planned and specifically designed to provide lodging. In many cases it will also offer
meals, limited recreational activities, and other services for the benefit and well-being of its
residents. Most TCHFEs will utilize pre-manufactured, individual housing units which are
transported to the site. ... Allowed dwelling types in a TCHEF include modular homes and
manufactured homes. . .. the majority of residents of a TCHFE are typically nonresidents with

Jobs in cyclical or temporary industries. ... A TCHE is not a hotel, motel, recreational vebicle
park, mobile home park, or campgronnd. A TCHE is not a facility that provides parking
and hookups for individually owned recreational vehicles, fifth wheels, camper trailers, pop-
up campers, pickup trucks with on-board campers or similar units. A TCHF is not a
conventional “stick-built” on-site structure or group of structures. A TCHE is not intended

Jor permanent or long-term habitation.

Zoning Districts

Each zoning district will have its own section or chapter in your zoning ordinance. It’s
appropriate to have a general description of the purpose and intended character of each
zoning district at the beginning.

Permitted Uses

After the description of the purpose and intent of the zoning district, the next key
section will be the list of “permitted uses”. Permitted uses, which are sometimes known
as “uses by right” do not require special approvals by the Planning Commission or
elected officials. They are allowed to occur anywhere in the zoning district, subject to
the height, bulk, and density and other parameters for that district.

Some permitted uses automatically come with standard conditions of approval. For
example, schools may be permitted, subject to a maximum number of students. If that
condition is not met, the use becomes a conditional use, subject to a public hearing
before the Planning Commission.
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Conditional Uses (also known as Special Uses)

In addition to the list of “Permitted Uses” each zoning district will also have a list of
“Conditional Uses”. Unlike permitted uses, conditional uses are not automatically
allowed; they require a public hearing and special approval. A conditional use may or
may not be appropriate. It depends on the location and the compatibility.

Some local governments have a tendency to treat anything that isn’t a permitted use as
a conditional or special use. This is not appropriate. Only uses that are specifically listed
should be considered as conditional or special uses.

Some conditional/special uses have standard conditions of approval. For example:

e A telecommunications tower may have standard conditions that address the
minimum distance of the tower from a residential zoning district. The
conditions placed on the permit by the Planning Commission may exceed that
distance if it is determined to be in the best interests of the public.

e A semi-truck parking area may have a requirement for an all-weather surface
when adjacent to a paved road.

e A pet boarding facility may have a standard condition requiring it to be a
minimum of 300 feet from a residentially zoned property, as measured between
the nearest pet enclosure and the property line of the closest line of the
residential zoning district.

Application requests for approval of a conditional use permit (CUP) or special use
permit (SUP) require a higher level of information than zoning change requests. The
information provided should include a site plan and written information about the
proposed building(s) and the use and operation of the site in order to provide the
commissioners with a clear picture of what is being proposed.

The commission has the authority to impose any additional conditions they deem
necessary. In some communities, the CUP or SUP runs with the property, and does not
have a sunset. This is more common with modern zoning ordinances. In the case of
older ordinances, SUPs and CUPs sometimes have time limitations placed on them, or
renewal requirements. This is particulatly appropriate in the case of oil related uses that
are expected to be temporary in nature.

It is a good practice for commissioners to include a condition of approval requiring the
development to be constructed as illustrated on the documents provided by the
applicant and presented at the public hearing. This way you get what you have approved
and not something totally different. This makes it easier on your building official or
zoning administrator when they are inspecting the project. The staff reviewing the
building permit documents will need to determine if variations constitute a reason to
bring the application back to the Planning Commission for a modification to the CUP
or SUP.
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Nonconforming Uses and Structures

It is important to clearly define nonconformities as a means to gradually phase out
undesirable uses over time, with minimal impacts to the property owner.
Nonconforming uses are generally allowed to receive maintenance and repairs but they
cannot expand. If a nonconforming use ceases to exist for one year or more, it cannot
be brought back (based on most codes).

When zoning is established or changed, the ordinance or zoning districts cannot
eliminate land uses or structures already in existence. For example, if a warechouse or
truck terminal exists in an area that becomes rezoned as Neighborhood Commercial
zoning, it would most likely not be a permitted or conditional use. Therefore, it would
become a legal nonconforming use, provided it was legal and conforming when they it
was initially constructed. Uses that are were not permitted or approved with an SUP or
CUP when initially constructed should not be treated with the protected status granted

to legal nonconforming uses.

Legal nonconforming uses, or “grandfathered” uses, have protected status as long as
they are not changed, expanded or improved. In other words, they are allowed to
continue in their current use, as long as the use is not expanded or improved upon.
Expansion or improvement over and above the original extent of the land use would
result in an illegal use, and zoning enforcement would need to be initiated to remove
the expansion or improvement. Maintenance is allowed, but alterations to structures,
expansions of the structures, changes to the nature of the business, expansion of the
use, or the addition of new equipment that isn’t a replacement but an expansion to the
use of the property should not be allowed for legal nonconforming uses. There is a fine
line between maintenance and expansion, and sometimes the owner and operator of a
legal nonconforming use will attempt to expand without permission, or will expand in
a manner that is presented to the local government as “maintenance”.

If the structure of a nonconforming use is damaged or destroyed by fire or some other
occurrence, the zoning ordinance should state that it cannot be rebuilt if destroyed
beyond a certain percentage of the structural value prior to the damage. Many
ordinances will state something like the following text from the Fargo Land
Development Code:

“If a structure devoted in whole or in part to a nonconforming use is damaged or destroyed by
any means, to the extent of more than 50 percent of its structural value prior to the damage,
that structure may not be restored unless the structure and the use thereof thereafier complies
with all regnlations of the zoning district in which it is located. The determination of reduced
structural valuation shall be made by the City. If the damage or destruction represents 50
percent or less of the structure’s value prior to the damage, repair and restoration is allowed,
provided that a building permit must be obtained within 6 months of the damage and
restoration must begin within 1 year of the date of damage.”

Similarly, if the nonconforming use is discontinued or abandoned for an identified
period of time, which should be established within the zoning ordinance (many
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communities use one year, but a shorter period of time such as six months would also
be acceptable), the subsequent use of the property must conform to the zoning of the
site. A date is typically established and stated in the zoning ordinance after which a use

would be considered legal nonconforming,.

Nonconforming structures consist of buildings that are not in conformance with the
zoning ordinance in some capacity. This relates to characteristics of the primary
structure on the site, such as the height, setbacks, or lot coverage of the building. It may
also relate to the size or setbacks of accessory buildings. Similar to legal nonconforming
uses, legal nonconforming structures have protected status provided they were legal
and conforming when they were constructed. Expansion or alteration that expands the
extent of the non-conformity should not be allowed. If the building is destroyed beyond
a certain percentage of the structural value, it should not be allowed to be rebuilt with
the previous nonconforming characteristics. A strict approach, which is often used by
local governments, is that a nonconforming structure may simply not be expanded. A
date is typically established after which the structure would be considered legal
nonconforming.

If it’s not listed, it's not allowed.

Unless your ordinance says otherwise, if it’s not listed, it’s not allowed. To
make this clear, the ordinance can simply state that “other uses which are not
listed are not allowed.”

Some ordinances will define a process where the zoning administrator is
authorized to make a determination on whether a particular unnamed use is
allowed. Also, newer formats of zoning codes will reference broader categories
of uses. If there is a request (which may surface as an application for a building
permit) for a land use that is not included on the list of permitted uses and is
also not included on the list of conditional or special uses, then it is not allowed.
A building permit cannot be issued and the applicant will have to wait.

The planning commission should determine whether it is appropriate to add the
requested use to the list of permitted or conditional uses in that particular
zoning district. If the planning commission does not feel the use is appropriate
for a particular zoning district, their reasoning should be documented in the
minutes of the meeting. If they are inclined to agree that it could be appropriate,
either as a permitted use or as a special or conditional use, then the ordinance
can be amended to make the change and that use can be added to one of the
lists. In either case their reasoning should be documented.
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Dimensional Standards
Other normal components of each zoning district are standards which regulate the
height, bulk, and density of development.

Dimensions and areas are stated for the following general items:

Minimum lot area

Minimum lot width

Maximum lot coverage
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Front, side, and rear-yard building setback distances

Structural height limits

Structural height is usually determined based on the point that is halfway between the
peak of the roof and the eaves.

Determining which lot line is the “front” is an integral part in reviewing the dimensional
standards of a proposed development. The acronym “PLACE” can assist in the
determination of the front setback.

Pedestrian Access — How would pedestrians enter the site to use the building?

Length of Lot — How are lots configured on that street (short and deep, or wide and
shallow)?

Addressed — Which street is the property addressed from?
Car Access — How would vehicles enter the site for use of the building?

Existing Setbacks — Where are the existing front setbacks for surrounding lots?

Not all five criteria will be met for a specific lot, so the lot line meeting the greater
number of criteria would typically be considered the front. Often, this is a matter of
common sense. It is not appropriate for an applicant to “choose” which side of the lot
is the front simply to better accommodate the desired layout of their development. It
is more important for the development to fit into the context of the overall
neighborhood.
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Setback Averaging is a technique that can be used to ensure front setback consistency
throughout a neighborhood, and should be used if the setbacks of the surrounding
properties vary from the allowed setback. A front setback can be determined for an
infill lot by averaging the existing setbacks from the lots within 100’ (or some other
agreed upon dimension). This average will become the setback for the new building.

Mixed Use Districts

Mixed use districts allow for a variety of land uses. Mixed use districts are almost always
appropriate in downtown areas, and are sometimes appropriate in university or college
neighborhoods, or anywhere where a mixture of residential, commercial, and office
uses are desired. Typically the district includes heightened development standards such
as architectural guidelines.

Variances

Your zoning ordinance should clearly define what a variance is and the procedure for
requesting a variance. A variance is not a magic wand that can be used to nullify or
circumvent any regulation. It is a specific mechanism to be used in special situations,
and pertains mainly to providing relief or “variation” from the dimensional standards
of the zoning ordinance. See the definition below:

Variance - A regulatory tool which grants a property owner relief from certain
provisions of a zoning ordinance when, because of the particular physical
surroundings, shape, or topographical condition of the property, compliance
would result in a particular hardship upon the owner, as distinguished from a
mere inconvenience or a desire to increase the financial return.

For example:

e A variance may be granted to adjust the building setback distance on a lot that
has been affected by a roadway widening or a railroad spur (an action not of
the property owner’s knowledge when the property was acquired and not
caused by an action of the property owner).

e A variance may be appropriate on a lot that has been reduced in size due to a
flood control project or a lift station.
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A variance should not be used to allow a change in land use, as land use changes should
be addressed through zoning map amendments or through the use of a CUP/SUP,

where appropriate.

In North Dakota cities, a Board of Adjustment will make determinations on variances.

§40-47-01.

... Such regulations may provide that a board of adjustment may determine and vary
the application of the regulations in harmony with their general purpose and intent
and in accordance with general or specific rules therein contained. . . .

In counties, the zoning commission and the board of county commissioners are

involved in decisions on variances.

§11-33-01.

... The board of county commissioners and a county zoning commission shall state
the grounds upon which any request for a zoning amendment or variance is approved
or disapproved, and written findings upon which the decision is based must be
included within the records of the board or commission. . ..

In townships, the zoning commission and the board of township supervisors are

involved in decisions on variances.

§58-03-13.

A zoning commission established under this section and a board of township
supervisors shall state the grounds upon which any request for a zoning amendment
or variance is approved or disapproved, and written findings upon which the decision
is based must be included within the records of the commission or board.

Off-Street Parking and On-Site Circulation

Another typical section of the zoning ordinance will establish the size of parking lots
needed for businesses. The number of parking spaces are typically determined by the
floor area and use of the building. In some cases, such as churches, the number of seats
will determined the required parking spaces. Parking requirements for schools are often
established based on the number of employees or the number of students expected at
the school.

Many zoning ordinances include a requirement that on-site circulation area is designed
to accommodate the maneuvering of trucks making deliveries and pick-ups. This
prevents trucks from blocking the street as they back into or out of the site.

Paving of parking lots and/or loading and delivery areas can be made mandatory if the
jurisdiction so desires. This is strongly recommended, as it reduces the amount of dust
in the air and prevents mud from being dragged out onto the street.
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Spot Zoning

Spot zoning is not considered a good practice, as it introduces
what would be or could become an incompatible land use. It
involves the zoning of one lot with a zoning district that is
different from all of the surrounding lots. The facing image
illustrates spot zoning on the map, with commercial lots
located in a residential neighborhood.

Often, modern exclusionaty zoning does not promote a

mixture of uses that make neighborhoods interesting and
walkable. Many cities have adopted a neighborhood
commercial district to allow for limited-scale commercial uses
within a residential setting. This application should not be
construed as simply spot zoning. Promoting walkability and
mixed-use are valid reasons to make zoning changes that would
otherwise have the appearance of spot zoning. The facing
image illustrates the use of a different zoning district to allow
two neighborhood businesses. Note that the commercial
properties are located on adjacent street corners. This is a more
natural arrangement for neighborhood commercial, as

opposed to the previous spot zoning example.

Spot zoning commercial

]

=F
==

Neighborhood
commercial uses?
Not necessarily
spot zoning

Sometimes, a zoning map that appears to have spot zoning is simply the efforts of

planners and city officials to solve a problem. In the map below, the darker yellow

zoning districts reflect a zoning district that was created to allow for smaller lots, to

allow lot splits on twin home lots previously constructed by the Housing Authority. As

legal nonconforming properties, the prospective owners could not get mortgages to

purchase the properties. To allow these homes to be sold to qualifying home owners, a

zoning solution was created so they would be legal and conforming lots and structures.

Solving a nonconformity problem.
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Landscaping and Screening
Landscaping requirements do more than just enhance the visual environment. 1f there

are no requirements for landscaping, many businesses will not voluntarily install it.

Screening and buffering standards will establish the criteria for creating separations
between land uses of differing intensity. Land use buffers can range from a fence or
shrubbery to an earthen berm, six-feet high, with trees. The magnitude of the buffer is
proportional to the difference of adjacent land uses. In other words, if two land uses
are fairly compatible, the required buffer is narrower than it would be if the two adjacent
land uses are normally incompatible (such as residential next to industrial).

Setbacks from Oil Wells

As the world around us continues to change, in the interest of public health, safety and
welfare, our ordinances will be adapted to address new and emerging issues.

Oil and natural gas wells can present risks that may impact people, property, the
environment beyond the edges of the immediate drilling site or established well site.

To allow for safe separations between wells and inhabited areas, setback distances for
proposed wells can be established in your zoning ordinance. But the setback
requirements cannot only apply to proposed wells. Cortresponding setbacks should be
established for any proposed developments near existing wells.

For property around existing wells, any new subdivision should be subject to a reverse-
setback which would be the same distance as required for new wells proposed near
existing subdivisions.

The table on the following page provides some information on setbacks applied by
various jurisdictions.
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Oil Well and Exploration (Seismograph) Setback Information

Ventura County, CA

Jurisdiction Setback from Structure Setback from Dwelling Setback from Zone Setback from ROW Setsl;?::“f‘rsom
s 300’ (also includes
Dickinson, ND 1007 (from any structure |\ iy yinae for institutional
not necessary for a well)
use)
*|f within 300’ from
dwellings, businesses, 300’ from residential,
Williston, ND public buildings, drilling commercial, park, and
rig to be enclosed on all open space districts
sides
New pads: 1,000’ from
New pads: 1,000’ from residential, commercial,
Killdeer, ND dwellings. Addition to and recreation district.
existing pads: 500’ Addition to existing pads:
500’
500'. *If within 500’, the
commission may impose
such conditions on the
NDCC 38-08-05 permit as the commission

deems reasonably
necessary to minimize

impact to the owner of the

dwelling

500’ (from any structure
not necessary for well
operation, with
allowances to reduce to
100’)

Dwelling cannot be
constructed within 800’
of well, if unavoidable
includes allowances to
minimum 100’

100’ (includes
streams, marshes,
lakes, and
intermittent bodies of
water)

Watford City, ND

Regulated as Conditional Use, no setback specified. Seismograph survey shot holes no less than 100’ from occupied buildings.
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Overlay Zones

Conditional Overlay Zones

If allowed by your ordinance, Conditional Overlay (CO) districts provide for flexible
development standards that can be tailored to individual projects or areas of concern.
The purposes of the CO districts are:

e Ensure land use compatibility when there is a special or unusual concern that
two adjacent zoning districts may be incompatible where they come together;

e Ensure a more gradual transition from one zoning district to another;
e Address unusual sites or land uses with special requirements; and

e Set parameters for development in unusual situations.

A CO district can be applied as an overlay to any underlying zoning district. It is used
to modify and restrict the normal property development standards of the underlying
zoning district. Usually, the purpose of the CO would be to increase setbacks or restrict
driveway locations to help reduce the impact of one zoning district on an adjacent
property. As an example, the Fargo Land Development Code limits the use of CO
districts to the following:

1. Prohibiting otherwise permitted or conditional uses and accessory uses ofr
making a permitted use a conditional use;

2. Decreasing the number or average density of dwelling units that may be
constructed on the site or limiting the size of nonresidential buildings that may
be placed on a site;

3. Increasing minimum lot size or lot width;
4. Increasing minimum yard and setback requirements; and
5. Restricting access to abutting properties and nearby roads.

6. Creating and enhancing design standards, landscaping requirements, and
pedestrian and vehicular traffic guidelines and standards for development
within the district.

Gateway / Corridor Overlay Zones

A gateway overlay zone can be applied as an overlay to any base zoning district, and is
typically applied to roadway corridors that serve as entrances to the community. The
gateway overlay zone provides for the following increased development standards to
improve the appearance of the corridor and present a positive image of the community.

Standards addressed in a gateway overlay zone can include:

1. Landscape buffers of parking lots and circulation areas;
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2. Limitation on building materials (e.g. prohibition of metal siding, cinder block,
etc.)

3. Other architectural standards (building facade variation, building orientation)
4. Sign ordinance standards aimed at improved sign aesthetics

5. Limitations on outdoor storage (placement, fencing, prohibit in front yard)
6. Primary Building Orientation/Pedestrian Access

In some cases, a corridor overlay zone can be established for a corridor that is of special
concern. This might consist of a corridor undergoing redevelopment, or a new arterial
in the community where there is an interest in preserving the aesthetics of the corridor
to a higher degree than other corridors. In rural areas, a corridor overlay zone might be

desirable along a scenic highway or a roadway with historical features.

Historical Overlay Zone

A historical overlay (HO) zoning district can be established and applied over any base
zoning district. Some communities limit the application of these zones to historically
or culturally significant areas that have been designated by the US Department of the
Interior, the ND State Historical Society or the local elected body. That declaration can
be made by the local elected body in conjunction with the establishment of the HO
zoning district.

In some cases, an HO will be applied to areas surrounding areas of historic or cultural
significance, in order to ensure that the overall area remains in keeping with the historic
propertties or sites. The HO zoning district is intended to preserve the historical qualities
of buildings or sites within the district. Documentation of the properties that have
historical qualities should be completed prior to establishment of the district, and the
ovetlay regulations would be aimed at preserving the qualities that make it historically
or culturally significant.

By establishing an HO, the community is acknowledging that the area is a historic
resource, deserving of special attention for preservation and protection, and that by
preserving that resource, a sense of place is preserved, and the quality of life is enhanced
for residents and visitors.

Since a historic overlay zone affects existing properties rather than newly developing
properties, it is important to have public involvement in the establishment of the
district. Once established, the HO can require special review and certificates of
appropriateness for prior to issuance of building, demolition, or sign permits.

Floodplain Ordinances

Floodplain ordinances can also be applied as a zoning overlay, with undetlying base
zoning districts. Their primary purpose is to prevent development or placement of any
form of structure that would be located within flood prone areas (i.e. 100 year
floodplain). Setbacks from the documented edge of the floodplain or from the banks
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of a stream or river (if the 100-year floodplain is within the banks) are usually the
primary feature of a floodplain ordinance. The lowest opening of a building relative to
the base flood elevation is another application. Limitations to ground cover
modification (i.e. limitation on removal of trees and vegetation) can help prevent
erosion and stabilize the stream banks. Limitations on various forms of outdoot storage
are also appropriate. The State Water Commission may be available to assist in

developing a new floodplain ordinance or updating an outdated ordinance.

Planned Unit Development (PUD)

A PUD district can take various forms. Some local governments use PUDs as separate
forms of zoning, while others use them as an overlay to an underlying base zoning
district. Use of a PUD as an overlay is a preferred method, because it provides for some

level of consistency with surrounding properties.

The purpose of a PUD is to provide for flexibility of site design, and to some extent,
flexibility of land use, not otherwise allowed by undetlying zoning districts. The
advantage of a PUD is that it allows for:

e Greater flexibility in architectural design, placement of buildings,
use/preservation of open spaces and natural areas, and other site design
features;

e More efficient use of public infrastructure and public services;

e A higher level of investment in property and improved appearance of the
property or the provision of a public or private amenity in exchange for
flexibility in development standards

Since a PUD typically addresses the details of site development, site plans and at least
preliminary building plans are required at the time of the staff review and public
hearings. PUD applications should also require a developer’s statement of intent,
describing the project and the reason a PUD is needed as an overlay to the undetlying
zoning district.

Sections that should be addressed in the zoning ordinance relative to PUDs include:

e Standards eligible for modification — in other words, there should be some
limits set to the extent of PUD modifications that an applicant can request.
They may include land use, mixtures of land use, lot size, density of dwelling
units, setbacks, height, building coverage, parking, landscaping, buffering
requirements;

e Roadway access — the ability to limit site access to a collector street or arterial
as opposed to a local street due to density or trip generation;

e Open space requirements — the ordinance could establish a minimum
threshold of open space.

The process for reviewing and approving a PUD, including the public notification
requirements and public hearings, should be outlined in the zoning ordinance.
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Amending the Ordinance Text

A zoning ordinance is a living document and should continue to evolve as the times
change and the community advances. New laws and novel uses will necessitate changes
to the code. (See the update of medical marijuana regulations on page 26.) Ordinance
changes will be needed. Old language will be deleted. New items will be added and
improvements will be made. The process for amending a zoning ordinance is based on
the process used to create the original ordinance. The ordinance itself must define the

process for amendments in accordance with the NDCC.

§ 40-47-04. Determining and enforcing regulations - Public hearing and notice
thereof — Publication of regulations, restrictions, and boundaries.

1. The governing body of a city which uses zoning regulations shall provide for the
manner in which the regulations and restrictions must be established, enforced, or
supplemented, and for the manner in which the boundaries of the districts must be
established and from time to time changed. . ..

When amending the ordinance, a public hearing is required to obtain community input.

§40-47-04.

... A copy of each proposed regulation, restriction, or boundary must be filed with the
city auditor. No regulation, restriction, or boundary may become effective until after a
public hearing at which parties in interest and citizens shall have an opportunity to be
heard . ..

Prior to the public hearing, the publication of a meeting notice is required. The notice
will contain a summary or brief description of the proposed amendment in accordance

with item “c.” below:

§40-47-04.

... Notice of the hearing must be published once a week for two successive weeks
before the time set for the hearing in the official newspaper of the city. The notice
must contain the following items:

a. The time and place of the hearing.

b. A description of any property involved in any zoning change, by street address if
streets have been platted or designated in the area affected.

c. A description of the nature, scope, and purpose of the proposed regulation,
restriction, or boundary.

Once an ordinance amendment is approved, a copy is filed with the auditor and another
notice is published in the paper
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§40-47-04.

... 2. Upon establishment of any regulation, restriction, or boundary hereunder, the
governing body of a city shall file a certified copy thereof with the city auditor and shall
cause notice of the same to be published in the official newspaper of the city. The
notice must describe the nature, scope, and purpose of the regulation, restriction, or
boundary and must state the times at which it will be available to the public for
inspection and copying at the office of the city auditor. . . .

When making determinations on ordinance amendments, the minutes of the meeting
should clearly reflect the reasons for the decision, regardless of whether it is approved
or denied.

§40-47-04.

... 3.The governing body of a city, a city zoning commission, and a board of adjustment
shall state the grounds upon which any request for a zoning amendment or variance is
approved or disapproved, and written findings upon which the decision is based must
be included within the records of the governing body, commission, or board. . ..

The NDCC establishes a process for protesting zoning ordinance amendments. If a
protest is filed in accordance with the NDCC, the amendment can only be adopted by
a ¥4 supermajority of the city council or commission.

§40-47-05. Amendments to or repeals of zoning regulations - Protest - Required vote
for passage.

Regulations, restrictions, and boundaries may be amended, supplemented, changed,
modified, or repealed from time to time. If a protest against a change, supplement,
modification, amendment, or repeal is signed by the owners of twenty percent or more:

1. Of the area of the lots included in such proposed change; or

2. Of the area adjacent, extending one hundred fifty feet [45.72 meters] from the area
to be changed, excluding the width of streets, the amendment shall not become
effective except by the favorable vote of three-fourths of all the members of the
governing body of the city.

The provisions of section 40-47-04 relating to public hearings, official notice, and
publication of regulations, restrictions, and boundaries shall apply equally to all changes
or amendments provided in this section; provided, that protests in writing must be filed
with the city auditor prior to the time set for the hearing.

Care should be taken when integrating an amendment into the ordinance document so
it fits well within the existing text, not only to match the formatting, but the location
should be consistent with the subject matter and content of existing ordinance
language. Be sure to check for contradictory language so the new amendment does not
create confusion. Ideally, the proposed amendment would include corresponding
omissions of any existing contradictory language.
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Zoning Enforcement

Zoning enforcement in small communities or in rural areas can be awkward because
everybody knows everybody else and most people prefer to avoid confrontational
situations.

The majority of zoning violations are unintentional. The violators do not know they are
doing anything wrong. Sometimes all it takes is to inform them and they will voluntarily
correct it.

In other instances, it won’t be that easy. Here is a good practice to follow:

Use a Diplomatic Approach - First Contact

1. The zoning enforcement officer should knock on the door and speak to the

property owner face-to-face, rather than by phone.

2. Itis important for the enforcement officer to identity themselves and present
a business card.

3. Confirm that they are the property owner rather than a tenant (if they are
renting the property, inform them of the violation but let them know you will
be contacting the property owner).

4. Explain what the issue is. Tell them you understand they may not know that
the zoning regulations do not allow whatever the violation is. Give them an
opportunity to tell you they didn’t know they were breaking any rules.
Hopefully they will agree to take care of it.

5. Be prepared to explain the basis of the regulation. Don’t tell them you are just
the messenger and that you don’t make the rules. This diminishes the
importance and is counterproductive.

6. Ask them how soon they can remedy the situation. Try to get a solid
commitment from them. Depending on the severity of the violation, one

month may be too long to wait. A couple of weeks should be adequate.

7. If they do not voluntarily agree to fix the problem, don’t argue with them, just
reaffirm that it is a violation.

8. Take some photos of the violation but try to do so without intimidating the
property owner.

9. Follow-up the first contact with a letter. The letter can simply restate the
violation in regular language and confirm that the property owner agreed to fix
it by a mutually agreed upon timeframe. Thank them for doing so. Include an
excerpt from your regulations to show which section of the code has been
violated.

Unit 4 - Zoning Page 20



10. As the deadline for compliance approaches, you can drive by the location and
check the status to see if they’ve fixed it yet. If nothing has been done, you can
phone them and ask.

11. If they have a legitimate excuse, it may be appropriate to extend the deadline.

Document the phone conversation.

Dial it Up a Notch

Prepare to send an official Notice and Otrder. The language of the Notice and Ozrder is
more formal than the first letter. This is where you will describe the violation, cite the
section of the zoning ordinance that is being violated, and give them a firm deadline to
meet compliance with the regulation. The letter can include a “cc” to your jurisdiction’s
attorney.

If the deadline listed on the Notice and Order passes and nothing has been done, turn
it over to your city attorney or county state’s attorney for prosecution. Provide your
attorney with the photos, letters, and any records of phone conversations.

Pick your Battles

In a perfect world, your local government attorney would address zoning violations
quickly and efficiently. However some attorneys are reluctant to prosecute zoning
violations. If that’s the case in your jurisdiction, you will have to be careful. It’s best to
maintain a good rapport with your attorney and know in advance whether the attorney
will follow-through and support your enforcement. It may be beneficial to discuss a
particular violation and enforcement matter with your attorney in advance of taking any
action. Make sure you both concur on the interpretation of the ordinance and you have

a rock solid case.

If you follow procedures and send out the Notice and Order, you will need your
attorney to back you up. Without this support, the word will travel fast that there are
no consequences for zoning violations and your credibility will suffer.

What if enforcement hasn’t been practiced?

If zoning violations have not been enforced for many years in your jurisdiction
and now there is a need to institute enforcement, you may wish to have your
elected commissioners adopt a resolution. This resolution will function to
neutralize any claims by future violators who wish to point towards a past
violation that occurred elsewhere, and was never enforced. The resolution will be
a tool to insulate your jurisdiction from legal challenges of acting in an arbitrary
and capricious manner. Again, you will need to have your local attorney
completely on board before starting this.
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Turning Over a New Leaf

The resolution can acknowledge that zoning violations have not been actively enforced
in the past. But now, beginning at a specified (indicate the date) indicate that the
jurisdiction will practice even-handed enforcement to uphold the zoning ordinance
regulations.

Practicality and Even-handedness

Sometimes when the heavy hammer of enforcement is authorized, everything can start
looking like a nail. It is advisable for your enforcement officer to exercise some restraint
and not get too enthusiastic about insignificant zoning violations, but that can be a
tough call. What may seem insignificant to one person may be a very significant
problem for another. Egregious and blatant violations should be addressed swiftly but
your zoning enforcement officer does not have to go on patrol, looking for any and
every violation. It is very important to respond to citizen complaints. Complainers can
remain anonymous.

40-47-12. Instituting action to restrain, correct, or abate violations.

If any building or structure is erected, constructed, reconstructed, altered, repaired,
converted, or maintained, or if any building, structure, or land is used in violation of
this chapter or of any ordinance or other regulation made under the authority
conferred by this chapter, the proper local authorities of the city, in addition to other
remedies, may institute any appropriate action or proceeding:

1. To prevent such unlawful erection, construction, reconstruction, alteration, repair,
conversion, maintenance, or use;

2. To restrain, correct, or abate such violation;
3. To prevent the occupancy of the building, structure, or land; or

4. To prevent any illegal act, conduct, business, or use in or about such premises.

Zoning Alternatives and Other Tools

Rural Alternatives

Some rural communities adopt a flexible zoning scheme as an alternative to standard
use-based zoning. For example, the Dunn County ordinance includes a Rural
Preservation District, a Municipal Development District, a Rural Development District,
and others. Each district allows a variety of residential, commercial, and industrial uses
as permitted or conditional uses. The intent of the Rural Preservation District is to
preserve prime areas for farming, ranching, and rural tourism. The intent of the
Municipal Development District is to encourage development within incorporated
municipalities. Meanwhile, the Rural Development District is used to focus a limited
amount of uses which cannot be accommodated in the Municipal Development District
into clusters of higher density, in areas where public services and infrastructure can be
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provided. Dunn County’s scheme prioritizes broad development considerations —
growth versus conservation, the ability to provide public services, etc. — over separation
of uses. This is appropriate for low-density settings, where use conflicts may not be the

most pressing issue.

Conservation Design Districts

Conservation Design Districts (CDD) can be applied to new residential developments
that may occur near protected or valuable natural resources or farmland. In rural areas
or fringe growth areas of a city, large lot rural developments are often proposed, with
lots of at least an acre in size, and individual on-site septic systems. In these
developments, natural features of the land are often destroyed or become inaccessible
to the public. The developments also require lengthy streets to serve all lots in the
development. The function of a CDD is to preserve natural features, areas not suitable
for development, or agricultural land as well as to lessen the impacts of development
on the natural environment. Typical designs utilize clusters of houses on smaller lots
situated around community open space or natural features. The advantages of CDD
include shorter street lengths and the same number of lots as provided for in the large
lot rural residential development pattern, with natural amenities shared by all residents.

Existing Conditions Conventional Rural Design Conservation Design District

A conservation design district may occur in an annexed area where city services are
available, or they may occur in places that are not directly adjacent to city boundaries
and therefore do not have city water or sanitary sewer available. Sometimes the natural
characteristics of the land are the reason why city services have not been extended into
such an area. In these cases, the entire subdivision is setviced by a community well and
community septic system often times with a spray field for the release of gray water,
instead of individual well and septic systems. It is important that these systems are
constructed with the understanding and means that if/when public facilities are
extended into the area the community systems will be hooked up to the city’s water and
or sanitary sewer system. For these reasons, an orderly annexation agreement is typically
recommended at the time of zoning and subdivision.
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Residential Protection Buffers

Residential protection buffers apply to any zoning district on sites that are adjacent to
residential zoning districts. They also apply to multiple family (high density) zoning
districts that abut low density residential districts.

If a rezoning of property places residential zoning adjacent to a property that is already
developed as a non-residential site, the buffering requirements would need to be met

on the residential property.

Form Based Zoning

This type of zoning is being used more and more in urban areas to bring vitality back
to the urban environment. It involves the regulation of the form of buildings, usually
establishing “maximum” setbacks rather than minimum setbacks to create more of a
pedestrian friendly environment. Land uses are less restricted than building form, with

the intent of encouraging a mixture of households, jobs, and shopping in the same area.

Who else can regulate land use?

State Authority

Although the state and federal governments do not exercise zoning authority, they can
limit local land use authority. In some areas, the State assumes entire regulatory
responsibility. For example, North Dakota Century Code does not allow counties to
regulate oil and gas facilities. This responsibility falls to the North Dakota Industrial
Commission (See the table of Attorney General Opinions on the following page.)

Private Authority

Other land use regulations, called covenants, can apply to specific neighborhoods or
subdivisions. Covenants are a set of private, customized neighborhood rules. These
rules do not fall under the purview of a local government. Covenants are typically
created by the original developer of a subdivision and are filed at the county recorder’s
office. Covenants can include rules for minimum floor areas of houses, roof pitch, and
sometimes even colors. Most covenants allow for changes to be made to them, based

on a majority vote of the lot owners.

Covenants can be more restrictive but not less restrictive than the local zoning
ordinances. For example, if the zoning ordinance establishes a minimum front-yard
setback distance of 25-feet, covenants can require a greater or more restrictive front-
yard setback of 35 or 40-feet, but not less than 25-feet. Note that covenants are separate
from zoning ordinances and they are not created by or enforceable by local
governments. Although covenants are private rules for private neighborhoods, it is not
uncommon for residents to report covenant violations to their local government staff,
expecting local government assistance with an enforcement action. Enforcement of
covenants is entirely a matter to be handled by the local neighborhood organization.
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They will need to hire their own attorney and pursue it without assistance from local

government staff.

Attorney General Opinions

Subject Date :3:::2:_
Abandoned motor vehicle zoning ordinances - city extraterritorial jurisdiction 82;;‘;;%2 ggéjtgg
Agriculture - effect of county zoning 11/20/12 2012-L-34
Building code - relationship to zoning 11/08/95 95-F-11
City extraterritorial authority - effect on county liquor license 10/24/97 97-F-10
City extraterritorial authority - effect on county zoning gg?égjég gglL41L826
City extraterritorial authority - hearing, map 05/16/95 95-1-112
City extraterritorial authority - overlap of authority, landowner rights 12/27/96 96-L-246
Cities - newly annexed lands 04/24/02 2002-L.-24
Comprehensive plan 06/10/01 2001-L-17
Conservation - nonprofit corporation, county authority 12/21/99 99-L-128
;);)r:|ior?gra;]trt]edfaarungri]r(l)grit—y land acquired for conservation by nonprofit corporation, county 12/21/99 99-1-128
County - may not regulate hunting through zoning 11/04/03 2003-L-48
County -transfer of township authority 05/17/99 99-F-07
County zoning - authority regarding conservation ownership by nonprofit corporation | 12/21/99 99-1-128
County zoning - conflict of interest, appearance of impropriety doctrine 03/09/95 95-L-60
03/13/14 2014-L-06
County zoning - effect of city extraterritorial authority 10/28/96 96-L.-188
05/16/95 95-L.-112
County zoning - may not prohibit farming or ranching 11/20/12 2012-L-12
County zoning - regulating animal feeding operation 10/04/05 2005-L-27
County zoning- subdivision plat approval 03/24/93 93-F-04
Diffused surface water runoff - management 08/10/05 2005-L-19
::r:(ég(rjpicr)géirs:%? Lr)é?frr:rrlré;"adoption of flood insurance study and rate map, 10/29/04 2004-L-66
Liabilities 06/01/01 2001-L-17
Meeting - subject to open meeting law 05/02/08 2008-0-10
Oil and gas drilling - county zoning preempted by Industrial Commission 02/05/10 2010-L-01
Open records law applies 02/17/04 2004-0-05
Solid waste disposal facilities - townships may impose tipping fees 08/24/93 93-F-13
State land - city has no zoning authority unless granted by state 04/06/98 98-L-38
;I;oa\]/sr/]r;ship - commission includes supervisors and two members from affected cities, 05/26/06 2006-L-18
Township - commission membership when appointment from municipality is required | 11/24/06 2006-L-37
Town§hip - filing zoning ordinance with county auditor, vote by electors at annual 10/18/94 94-F-30
meeting
Township - transfer of authority to county 05/17/99 99-F-07
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Medical Marijuana Regulations - NDCC Update

North Dakota legalized medical marijuana in November 2016. The new law has
introduced two new land uses, medical marijuana growers/producers and dispensaries,
which the legislation refers to as “compassion centers.” Regulation is broadly the
purview of the North Dakota Department of Health (NDDoH), which currently limits
the State to two growers/producers and eight dispensaries. The eight dispensaries will
be located in eight regions established by the Department of Health.

The North Dakota Century Code has been amended to describe in detail the legal
requirements for compassion centers and for qualifying patients who consume medical
marijuana. NDCC Chapter 19 41.1 governs the industry from seed to sale, ensuring
that all transactions only occur between licensed parties. However, planning staff
should account for these uses when updating their zoning ordinances. Local
governments can use zoning to regulate the time, place, and manner of activities at
compassion centers, as they would for similar uses.

Place

Marijuana is a controlled substance which is treated differently than most other crops
and horticultural products. Even though compassion centers are highly controlled, they
are potentially attractive targets for crime, given that they possess large amounts of a
controlled substance. Therefore, compassion centers must be zoned appropriately, and

separated from incompatible zones and land uses. Consider the following:

e Zoning — Locate dispensaries in commercial or light industrial zones. Locate
growers/manufacturers in agricultural or industrial areas. A manufacturer
could be permitted in the agricultural district as an exclusive farm use, multiple-

use agriculture, or a conditional use.

e Setbacks — Separate compassion centers from incompatible uses, such as
schools and residences. State law requires a minimum setback of 1,000 feet
from schools, colleges, and universities. Other uses could include daycares,
places of worship, public parks, community centers, and homeless shelters, if
local law enforcement perceives that compassion centers pose an increased risk
to those uses.

e  Municipal Oversight — Locate dispensaries within city limits to maintain
municipal oversight. If agricultural zoning is applied to a grower/manufacturer,

this use would typically be located in the unincorporated county.

e Access/Visibility — Locate dispensaries in areas with high traffic and good

visibility to ensure access for qualifying patients and reduce the risk of crime.

Manner
State legislation has created thorough regulations which broadly address the manner of
compassion center operations. Nevertheless, there are elements of compassion center
operations that can and should be addressed by local governments. Consider the
following:
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e Public health and welfare — Control emission of dust, fumes, vapors, and
odors. These should be contained within the site. Cultivation and processing

should take place in an enclosed area (i.e., a greenhouse).

e Site characteristics — While a dispensary is best located in a high visibility
area, facility advertising should be subdued. Prohibit outdoor display of
merchandise. Adopt minimalist signage. Signage could be placed so that it is
inconspicuous — i.e., not visible from the street.

e Conditional Use — Designating compassion centers as a conditional use
allows for thorough review and provides greater flexibility for local
governments to address the unique aspects of compassion centers within their
zoning framework.

e Minors — Minors (age less than 19) should be expressly prohibited at
dispensaries, except for qualifying patients who are accompanied by a parent
or legal guardian.

Time
Local governments can reasonably restrict the hours of operation for dispensaries and
production facilities.
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CHAPTER SIX
ZONING - LAND USE PLANNING

ARTICLE 1 - PLANNING AND ZONING COMMISSION

6.0101 Planning Commission Created

There is hereby created a planning commission consisting of five members to be
appointed by the Mayor, with the approval of the City Council. The Mayor, the engineer and
city attorney shall be ex-officio members thereof. (Source: North Dakota Century Code Section
40-48-03)

6.0102 Terms, Compensation, Meetings

The terms of the members, their compensation, and meetings shall be as provided by
Chapter 40-48 of the North Dakota Century Code.

6.0103 Ex-Officio Zoning Commission

The planning commission shall also serve as the zoning commission of the City to hold
hearings, make reports and recommendations as to the boundaries of the various original
districts and appropriate regulations to be enforced therein, and for changes in or supplements
thereto. (Source: North Dakota Century Code Section 40-47-06)

ARTICLE 2 - DEFINITIONS

6.0201 Definitions

For the purpose of this chapter the following words and phrases shall have the meanings
herein given:

1. “Accessory Use or Building” is a subordinate use or building or portion of the main
building, customarily incident to and located on the same lot with the main use or
building.

2.  “Alley” means any public way intersecting a City block or portion thereof and

recorded with the City Auditor’s office.

3. “Alteration” as applied to a building or structure, is a change or rearrangement in the
structural parts or in the exit facilities, or an enlargement, whether by extending on a
side or by increasing in height, or the moving from one location or position to
another.

4. “Building” is a structure designed, built or occupied as a shelter or roofed enclosure
for persons, animals or property, including tents, lunch wagons, dining cars, camp
cars, trailers and other roofed structure on wheels or other supports used for
residential, business, mercantile, storage, commercial, industrial, institutional,
assembly, educational or recreational purposes. For the purposes of this definition
“roof” shall include an awning or other similar covering, whether or not permanent in
nature.



10.

11.

12.

13.

14.

15.

16.

17.

18.

“Building Line” is the line between which and the street line or lot line no building or
other structure or portion thereof, except as provided in this Code, may be erected
above the grade level.

“Curb Level” means the level established for the curb in front of a building, measured
at the center of such front, and where no curb level has been established, the City
engineer shall establish such curb level or its equivalent for the purpose of this article;

“Depth of Rear Yard” refers to the mean distance between the rear line of the
building and the center line of the alley, if an alley exists, otherwise to the rear ot line;

“Depth of Lot” refers to the mean distance between the front street line and the rear
lot line;

“Dwelling” is a building designed or used as the living quarters for one or more
families.

“Dwelling House” is a detached house designed for an occupied exclusively as the
residence of not more than two families each Iliving as an independent
housekeeping unit.

“Dwelling Unit” is one or more rooms providing complete living facilities for one family,
including equipment for cooking, or provisions for the same, and including room or
rooms for living, sleeping and eating.

“Dwelling, Multi-Family” is a dwelling or group of dwellings on one plot containing
separate living units for three or more families, but which have joint services or
facilities for both.

“Family” is an group of two (2) or more people related by blood, marriage, or
adoption.

“Garage, Private” is a building or part thereof accessory to a main building and
providing for the storage of automobiles and in which no occupation or business for
profit is carried on.

“Grade” means the surface of the ground, court, lawn, yard or sidewalks adjoining a
building; the established grade is the grade of the street curb lines fixed by the City of
Oakes; the natural grade is the undisturbed natural surface of the ground; the
finished grade is the surface of the ground, court, lawn, or yard, after filing or grading
to desired elevation or elevations around a building or structure; but where the
finished grade is below the level of the adjoining street, the established grade shall
be deemed the finished grade;

“Half Story” means the portion of a building immediately under a sloping roof which
has the point of intersection of the top line of the rafters and the face of the walls not
to exceed three (3) feet above the top floor level,



19.

20.

21.

22.

23.

24,

25.

26.

27.

28.

29.

30.

31.

32.

“Height of Building” means the vertical distance from the top of the curb at the
middle of the building or the ground level at the front of the building to the average
height of the roof; in case of a mansard roof, to the top of the deck; in case of a flat
roof, to the top of the highest enclosure wall;

“Hotel or Motel” means a building where lodging is provided for transient guests and
having ten (10) or more sleeping rooms;

“Lot” is a parcel of land occupied or capable of being occupied by one building,
and the accessory buildings or uses customarily incident to it, including such open
spaces as are required by this chapter.

“Mobile Home” is a designed or manufactured home to be used with wheels that will
be set upon and located on a foundation. The footings of the foundation will be four
feet underground, and the footings themselves will be 16 inches wide, six inches
deep with two #4 rebars and an underground depth of four feet.”

“Non-conforming Use” is a building, structure or use of land existing at the time of the
enactment of this chapter and which does not conform to the regulations of the
district in which it is located.

“Property Line” is the line beginning and ending at the distance equal to half the
measurement of the plotted street or alley or the pinned markers.

“Setback Building Line” is a building line back of the street line. Distance a structure
can be located in adjacent to property lines.

“Street” means a public highway designated as a street, avenue, boulevard, place,
court or road on the official records on file with the County Registrar.

“Structure” is anything constructed or erected which requires location on the ground
or attached to something having location on the ground, including signs and
billboards, but not including fences or wallls used as fences.

“Structural Alterations” means any change in the supporting members of a building
such as bearing walls or partitions, columns, beams, or girders, excepting such
alteration as may be required for the safety of the building.

“Use” is the purpose for which land or a building is arranged, designed or intended or
for which either land or a building is or may be occupied or maintained.

“Yard” is an open space other than a court, on a lot, unoccupied and unobstructed
from the ground upward, except as otherwise provided in this chapter.

“Yard, Front” is an open unoccupied space on the same lot with a main building,
extending the full width of the lot and situated between the street line and the front
line of the building projected to the side lines of the lot.

“Yard, Rear” is an open unoccupied space on the same lot with the building
between the rear line of the building and the rear line of the lot and extending the
full width of the lot.



33.  “Yard, Side” is an open unoccupied space on the same lot with the building situated
between the building and the side line of the lot and extending from the front yard to
the rear yard. Any lot line not a rear line or a front line shall be deemed a lot line.

ARTICLE 3 - ESTABLISHMENT OF DISTRICTS

6.0301 Use and Area Districts Established

For the purposes of this chapter, the City is hereby divided into use districts and area
districts as provided hereatfter.

6.0302 Maps and Boundaries

The location and boundaries of the zoning districts are hereby established as shown on
the map entitled “Zoning Map of Oakes” on file at City Hall. The City Auditor shall regularly
update the “Zoning Map of Oakes” to show any changes in the zoning boundary lines resulting
from amendments to the ordinances.

Location of District Boundaries:

The following rules shall apply with respect to the boundaries of the zoning districts

6.0303 Annexed Property

Property which has not been included within a district and which has become a part of
the City by annexation shall automatically be classified as lying and being in the unplatted
district until such classification has been changed by an amendment to the zoning ordinances
as prescribed by law. Agricultural land that is annexed shall stay unplatted until developed.

ARTICLE 4 - APPLICATION OF REGULATIONS

6.0401 Application of Regulations

Except as provided in this chapter:

1. Conformity of Buildings and Land. No building, structure or premises shall be used or
occupied, and no building or part thereof or other structure shall be erected, raised,
moved, placed, reconstructed, extended, enlarged or altered except in conformity
with the regulations herein specified for the district, as shown on the official map, in
which it is located.

ARTICLE 5 - NON-CONFORMING USES

6.0501 Non-Conforming Uses

The lawful use of any building, structure or land existing at the time of the enactment of
this chapter may be continued, although such use does not conform with the provisions of this
chapter, provided the following conditions are met

1. Alterations. A non-conforming building or structure may be altered, improved or
reconstructed provided such work is not to an extent exceeding in aggregate cost
twenty-five percent (25%) of the assessed value of the building or structure, unless
the building or structure is changed to a conforming use.



Extension. A non-conforming use shall not be extended, but the extension of a
lawful use to any portion of a non-conforming building or structure which existed
prior to the enactment of this ordinance shall not be deemed the extension of such
non-conforming use.

Changes. No non-conforming building, structure or use shall be changed to
another non-conforming sue.

Abandonment. A non-conforming use of a building or premises which has been
abandoned shall not thereafter be returned to such non-conforming use.

Unlawful Use Not Authorized. Nothing in this chapter shall be interpreted as
authorization for or approval of the continuance of the use of a structure or premises
in violation of zoning regulations in effect at the time of the effective date of this
chapter. Any property determined to be dangerous or in need of demolition or
improvement must be in compliance within ten (10) days of notice. (See Chapter 10
Article 4)

Certificate of Non-Conforming Use. Upon the effective date of this chapter, the
zoning administrator shall issue a “Certificate of Non-Conforming Use” to all owners
of property, the use of which does not conform to the provisions of the use zone in
which the property is located.

a. In accordance with the provisions of this section no use of land, buildings or
structures shall be made other than that specified on the “Certificate of Non-
Conforming Use,” unless said use shall be in conformity with the provisions of the
use zone in which the property is located.

b. A copy of each “Certificate of Non-Conforming Use” shall be filed with the
office of the zoning administrator. No permit or license shall be issued to any
property for which a “Certificate of Non-Conforming Use” has been issued until
said permit or license has been approved by the zoning commission.

District Changes. Whenever the boundaries of a district shall be changed so as to
transfer an area from one district to another district of a different classification, the
foregoing provisions shall apply to any nhon-conforming uses existing therein.

ARTICLE 6 - USE DISTRICTS

6.0601 Use Districts

The City is hereby divided into the following Use Districts to be known as:

R-1

Residential Districts, Single-Family and Two-Family

R-1A Residential Districts, Mobile Homes

C
[
u

Commercial Districts
Industrial Districts
Unplatted

6.0602 R-1 - Residential Districts — Single-Family and Two-Family




R-1 Use:

In a single-family district, all new buildings, and alterations of existing buildings, shall be used
exclusively, and exclusively constructed, designed and arranged for, one or more of the
following purposes:

1.

n

NO U AW

Dwelling houses occupied by single and two family (duplex) buildings.

Publicly owned and operated buildings including fire and police stations and other
public service facilities.

Churches and parish houses.

Public and private schools.

Hospitals, clinics, nursing and rest homes, and homes for the aged.

Playgrounds, parks, golf courses and other public recreation facilities.

Cemeteries.

R-1 Conditional Use:

The City Council may authorize the following conditional uses in the R-1 — Residential Districts:
Mortuary, funeral homes
2.  Multi-family dwellings

1.

R-1 Accessory Use and Buildings:

The following accessory uses and buildings are permitted in residential districts:

1. Professional office for a physician, clergyman, architect, engineer, attorney or similar
professional person residing in such main building.
Home Occupation (Cottage Industry). Customary home occupation for gain
carried on in the main building or a building accessory thereto requiring only home
equipment and employing no more than 5 non-residents help and no trading in
merchandise is carried on.

2.

3.
4,

5.

Gardens.

Any other accessory use customarily incident to a use authorized in a residential

district.

Private garages and Accessory Buildings,

a. A garage which has an entrance on a side street must be at least ten (10) feet
from the side of the lot line and the side of the garage must be at least than ten
(10) feet from the alley line.

b. A garage which has an entrance from an alley must be at least fifteen (15) feet
from the alley line.

c. An accessory building must be located at least five (5) from any other lot line.

d. No separate accessory building shall be erected within five (5) feet of any other
building

e. The size of an accessory building shall be no larger than 30 feet by 40 feet or
1,200 square feet. Anything exceeding these limits will require a variance from
the Oakes City Council.

f. The height of the detached building shall not exceed one story of 42 10 (ten)
feet tall and shall not exceed a height of 25 (twenty five) feet. Anything
exceeding these limits will require a variance from the Oakes City Council.

g. In allinstances, such measurements shall be made from the eaves.

h. No accessory building shall be allowed on any utility easement.

R-1 Area and Density Regulations:




In any use district no residence building shall hereafter be erected, established or altered on a
lot having a lot area of not less than the square feet required as follows:

1. Minimum frontage of 75 feet

2. No structures shall occupy more than fifty (50) percent of an inside lot nor more than
sixty (60) percent of a corner lot.

3. There shall be no more than 3 (three) accessory buildings

R-1 Building Height:
1. No single dwelling shall exceed two and one-half (2 %) stories or 35 feet.

R-1 Yard Requirements:
1. Measured from the front property line, a front yard of not less than twenty (20) feet.
2. Measured from the rear property line, a rear yard of not less than twenty (20) feet.
3. Measured from the side property line, a side yard on each of not less than five (5)
feet.

R-1 Parking Requirements:

1. Each single or two=family (duplex) dwelling shall have off-street parking spaces for
two (2) automobiles. All parking stalls shall be completely within the confines of the
lot.

2. Off-Street Parking—See Section 6.0702

R-1 Supplementary Regulations:
1. Visibility at intersections--On a corner lot in any residential district, nothing shall be
erected, placed, or allowed to grow in such a manner as to materially impede vision.
2. Itisrecommended that all new residential development have underground electrical
hookups.
3. Those listed in Section 6.0701- Supplementary District Regulations.

6.0603 R-1A, Residential District (Mobile Homes):

R-1A Use:
Itis the purpose of the R-1A District to set aside areas wherein mobile homes can be placed in a
safe and healthful environment with due regard to their necessity as residential dwelling unit.
1. All uses permitted in the R-1, Residential District
2. Mobile Home Parks. Mobile homes shall only be permitted in the R1-A District unless
otherwise specified in the provisions of this ordinance. No new mobile home park may
be established, or no existing mobile home park may be expanded or modified unless
zoned Mobile Home District (R-1A).
a. All mobile home parks are required to have underground electrical hookups.

R-1A Conditional Uses:
1. Home occupation

R-1A General Rules:

1. Accessory structures such as a storage shed, windbreak, or entryway shall be at least
10 feet from the nearest adjoining mobile home

2. No mobile home shall be parked closer than 10 feet to a private interior roadway and
it must have clear access to said roadway

3. Primary entrance and exit roadways shall connect to a dedicated public right-of-way
and shall not be less than 36 feet wide from flow line to flow line

4. Off-street parking shall be provided for each mobile home lot




5.

Service and utility buildings, garbage and trash containers, racks and rack locations,
rodent and insect control, water and sewer provisions, shall meet the approval of the
State Health Department

R-1A Accessory Use and Buildings:

1.

Same as applied in R-1, Residential District

R-1A Area and Density Requirements:

1.
2.

3.

4,

Minimum lot area shall be 3500 square feet with a minimum lot width of 35 feet
Minimum front yard of the lot (this shall mean the entry side of the mobile home) shall
be 10 feet.

Minimum end yard setback of lots for yards with double frontage (these are
considered as the front and rear of the mobile home) shall be 8 feet at each end
Minimum side yards — 10 feet along the street side of interior roadways or driveways

R-1A Building Height Limits:

1.

Same as applied in R-1 Residential District.

R-1A Yard Reguirements:

1.

2.

Measured from the front property line, a front yard of not less than twenty-five (25)
feet.

Measured from the rear property line, a rear yard of not less tan fifteen (15) feet
except where the rear yard abuts a dedicated public right-of-way in which case the
rear yard shall follow the requirements of front yard minimums.

Measured from the side property line, a side yard on each of not less than ten (10)
feet along interior lot lines, fifteen (15) feet along public side streets.

R-1A Parking Requirements:

1. Same as applied in R-1 Residential District.

R-1A Supplementary Regulations:

1. Same as applied in R-1 Residential District.

R-1A Requirements for Mobile Home Parks:

1.

When applying for this use, there shall be provided to the Zoning Administrator a plot
plan by a registered engineer, architect, or qualified planner, complete in detall,
meeting and showing the following requirements:

a. The minimum free-standing area shall be at least two acres, and the density or
mobile homes shall not be greater than eight to the net acres. Net acreage is
defined as the acreage remaining after the deduction of the areas set aside
for storage, recreation, clothes drying, garbage and trash collection points,
utility and service building areas and spaces, roadways, driveways, walkways
and off-street parking areas.

Location and legal description.

Entrance to and exit from the park.

Vehicular driveways, roadways, and pedestrian walks.

Plans showing signs and arrangement of mobile home lots and stands, location

of roadways, service and utility buildings.

Topography map showing original and final contours and provisions for

drainage.

g. Areas set aside for recreation, clothes washing and drying, storage and off-
street parking.

h. Fencing and screen planting on the premises.

®ooo
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i. Provisions for trash and garbage storage and removal.
j-  Plans for water supply and distribution.

k. Plans for sewage collection and disposal.

.  Typicallot plan.

6.0604 R-2 - Residential Districts - Multi-Family (Repealed February 2012)

6.0606 Commercial District

C Use: The following buildings and uses are permitted in the commercial district:
1. Retall stores and shops, automobile, truck and farm implement sales and services.
2. Service establishments, automobile service and repair stations, car washes.
3. Business and professional offices. Financial institutions, churches, nursery for flowers
or plants, animal hospitals and kennels.
Eating and drinking establishments, hotels, and motels.
Funeral homes and mortuaries.
Transportation services.
Amusement and recreational uses.
Wholesale businesses.
Apartment dwelling units.
Storage buildings.
Any other building or use similar to the uses herein listed in the type of services or
goods sold.
Multi-family dwellings.
Private clubs.
Lodges or social buildings.
Hotels, motels, boarding and lodging houses.
Automobile parking lots.
17. Any accessory use customarily incident to a use herein listed including the use of
containers for the purpose of storage of merchandise or goods used in the normal
operation of the business.
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C Prohibited Use:

1. Dwelling units, except for housing for the elderly, and apartments above
commercial uses.

2. Manufacturing, except for production of products for sales at retail such as jewelry,
eye glasses, hearing aids or products which create no odor, noise, vibration or dust
when they are manufactured.

3. Storage of goods except in completely closed buildings.

C Conditional Use:
The City Council may authorize conditional uses in the C-Commercial District including but not
limited to the following:

1. Warehouses.

C Accessory Use and Buildings:
The City Council may regulate accessory uses and buildings in the C-Commercial District.

C Area and Density Regulations:

There shall be a minimum lot area of 3,000 square feet with a minimum width of twenty-five (25)
feet. Uses such as hotels, motels, eating and drinking establishments shall be connected to
public sewer and public water.




C Building Height:
1. No structure shall exceed three (3) stories or 45 feet.

C Yard Requirements:
1. Afront yard shall conform with the existing measurements in that area.
2. Measured from the rear property line, a rear yard of not less than (ten) 10 feet.
3. Measured from the side property line, a side yard on each of not less than five (5)
feet or ten (10) feet on each side of the lot.

C Parking Requirements:
1. There shall be adequate provisions for off-street parking by each of the activities
within the district. See Section 6.0702

C Supplementary Regulations:
1. Those listed in Section 6.0701 Supplementary District Regulations.

6.0607 | - Industrial

| Uses: The following buildings and uses are permitted in the industrial district:
1. All uses permitted in a C-Commercial District.
2. The compounding, assembly, treatment, manufacture, processing and packing of
articles or materials shall be permitted in the industrial district.

| Prohibited Uses:
1. No dwelling or dwelling unit.

| Conditional Uses:
1. The City Council shall review all the permits for the future industrial development to
insure adequate measures are provided for the welfare and safety of the pubilic.

| Parking Requirements:
1. There shall be adequate provisions for off-street parking by each of the activities
within the district. See Section 6.0702

| Supplementary Requlations:
1. Those listed in Section 6.0701 — Supplementary District Regulations.

6.0608 U - Unplatted

U Use:
The predominant use of land within the U-Unplatted District is agriculture and undeveloped land,
for one or more of the following purposes:

1. Grain and crop farming, nurseries, green houses, and road-side stands for the sale of
products which are grown on the premises.

Single and two family (duplex) buildings.

Churches and facilities related to religious institutions.

Golf courses, public parks, facilities, playgrounds, and other recreational uses.

Public and private schools.

Utility lines and public service facilities.

Home occupations.
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U Conditional Use:
The City Council may authorize the following conditional uses in the U - Unplatted Districts:
1. Airports and landing strips.
2. Cemeteries.
3. Radio and television towers and accessories.
4. Processing of agricultural products provided:
A. Side yards of not less than fifty (50) feet.
B. Rear yard of not less then fifty (50) feet.

U Accessory Use and Buildings:
The following accessory uses and buildings are permitted in commercial districts:
1. An accessory building, or any enclosure, group or run, or any part thereof shall be
located at least fifteen (15) feet from any rear or side lot line, and at least twenty
(20) feet from any building used for dwelling purposes on an adjoining lot.

U Area and Density Regulations:
The City Council may regulate area and density regulations in the Unplatted District.

U Yard Requirements:
1. Measured from the front property line, a front yard of at least (twenty) 20 feet. Lots
outside the city limits shall have a front yard of not less than fifty (50) feet.
2. Measured from the rear property line, a rear yard of not less than twenty (20) feet.
3. Measured from the side property line, a side yard on each of not less than five (5)
feet.

U Parking Requirements:
1. There shall be adequate provisions for off-street parking by each of the activities
within the district. See Section 6.0702

U Supplementary Regulations:
1. Those listed in Section 6.0701- Supplementary District Regulations.

ARTICLE 7 — AREA REGULATIONS

6.0701 Area Regulations - Supplementary District Requlations

1. Overcrowding
a. Dwelling units shall not be occupied by more than four person per unit unless they
are a family by definition.
2. Fences
a. Notwithstanding any provisions of this ordinance, fences, walls, and hedges may
be permitted in yards, or along the edge of any yard, provided that no fence,
wall, or hedge along the sides or front edge of any front yard shall be over six (6)
feet in height.
3. Erection of more than one principal structure on a lot
a. Is not permitted unless yard and other dimension requirements are met for each
structure.
4. Exceptions to height regulations
a. The height limitations contained in the schedule of district regulations do not
apply to spires, belfries, cupolas, antennas, water tanks, ventilators, chimneys, or



other accessory usually required to be placed above the roof level and not
intended for human occupancy.
5. Structures to have access
a. Every building hereafter erected or moved shall be on a lot adjacent to a public
street, or with access to an approved private street, and all structures shall be
located on lots as to provide safe and convenient access to servicing, fire-
protection, and off-street parking.
6. Signs. The following regulations shall govern the location, area and type of signs
permitted within the City
a. General requirements:

Vi.

Vii.

Viii.

All signs shall be structurally safe and shall be securely anchored or
otherwise fastened, suspended, or supported so that they will not be a
nuisance to the safety of persons or property.

No sign, outdoor commercial advertising device or lighting device
constituting a nuisance to an adjacent residential district because of
lighting glare, focus, animation or flashing of a sign, lighting or advertising
device shall be erected or continued in operation.

No “revolving beacon” or “fountain” signs shall be permitted in any
district.

No sign in any district shall conflict in any manner with the clear and
obvious appearance of public devices controlling public traffic.

Ground signs shall not be located on public property except by specific
approval of the City Council.

Temporary signs or banners on or over public property may be authorized
by the City Council for a period not to exceed ten (10) days.

Signs projecting over a street, alley, or other public space shall project not
more than ten (10) feet and be no closer than two (2) feet to a plumbline
form curbline; clearance below such signs shall be a minimum of nine (9)
feet.

Roadside market signs advertising produce grown and sold on the
premises on which they are located. Said signs shall not remain
continuously erected more than six (6) months of any calendar year.

b. Residential Districts:

One (1) identification sign shall be permitted per residential use provided
such sign does not exceed two (2) square feet in area; said sign may be
wall, pedestal, ground or projecting type (but not projecting over public
property)

One sign of a temporary nature, such as “for sale” or “for rent”, shall be
permitted per residential use provided such sign does not exceed six (6)
square feet and is not lighted; said sign may be wall, pedestal or ground
type.

Home occupation. No sign or display other than a nameplate not more
than two (2) square feet in area shall be used to indicate from the exterior
that the building is being utilized in part of any purpose other that than of
a dwelling.

c. Unplatted District:

Highway billboards, or other such highway oriented advertising devices
shall be permitted, provided such signs and devices are located at least
one thousand (1,000) feet from any existing advertising sign or device,
regardless of political boundaries, width of rights-of-way, existing
highways, streets, roads, or easements.

Prior to construction of any highway billboard or other such highway
oriented advertising device, a building permit shall be obtained. If the



d.

e.

6.0702

building inspector judges any sign to be in poor repair, not properly
located, obstructing public rights-of-way, or in any way adjudged to
constitute a public hazard or nuisance, and sign may be removed by the
building inspector. Costs for removal and storage or disposal shall be paid
by the permittee.

Public or Semi-public uses:

i. One identification sign shall be permitted per public or semi-public use
provided such sign does not exceed twenty (20) square feet in area; said
sign may be wall, pedestal, ground or projecting type.

Commercial, Highway Service, Industrial Districts:
i. No restrictions except the general sign requirements of Section 8-A above.

Off-Street Parking Regulations

1. No building shall be erected, enlarged or changed in use unless there is provided on the
lot or tract of land used, space for the parking of automobiles or trucks in accordance
with the following minimum requirements:

a.
b.

C.

0.

P.

Residential-Two (2) parking spaces for each dwelling unit

Church or School-One (1) parking space for every (5) seats in the principal
gathering room plus one (1) space for each employee

Private Club or Lodge-One (1) parking space for each normal attendance at
club or lodge functions

Hospitals-One (1) space for each two (2) patient beds (excluding bassinets) plus
one (1) additional space for each doctor, plus one (1) additional space for each
(2) employees, and loading and unloading space for hospital ambulance
Convalescent or Nursing Home-One (1) space for each four (4) residents or
patients, plus one (1) space for each two (2) employees, plus one (1) space for
emergency vehicles

Offices or Clinics-One (1) parking space for each one hundred (100) square feet
of floor area

Mortuary or Funeral Home-One (1) space for each one hundred fifty (150) square
feet of floor area

Theatres-One (1) space for each four (4) seats

Wholesale Establishments and Business Services-One (1) space for every three
hundred (300) square feet of floor area

General Retail-Four (4) spaces for every one thousand (1,000) square feet of floor
area

Restaurants or Bars-One (1) space for each two hundred (200) square feet of floor
area

Hotel, Motel, or Tourist Cabin-One (1) space for each room plus two (2) additional
spaces for each three (3) employees

. Commercial, Entertainment, and Recreation-One (1) space for each one

hundred (100) square feet

Industrial Uses-One (1) space for each one and one-halve (1 %2) employee on the
shift of the greatest employment, plus one (1) truck space for each 7,500 square
feet of gross floor area

Core Commercial District-One (1) parking space shall be provided on the same
lot for each six hundred (600) square feet of constructed building on the lot

Mixed Uses-In cases of missed uses, the parking spaces required shall be the sum
of the requirements for the various individual uses computed separately

2. Exceptions

a.

Variance approved by the City Council



ARTICLE 8 - ENFORCEMENT

6.0801 Administrative Official

1. Administrative Official. Except as otherwise provided herein the City Auditor with
direction from the City Council shall administer and enforce the provisions of this
chapter, including the receiving of applications, the inspection of premises and the
issuing of building permits. No building permit or certificate of occupancy shall be
issued except where the provisions of this chapter have been complied with.
Building Official. The Building Official shall be appointed by the City Council and
shall administer and enforce this ordinance. Assistance from the City Council can
be provided as necessary. The Building Official reviews all building permit
applications, makes inspections, and files record with the City Auditor. If the Building
Inspector finds that any of the provisions of this ordinance are being violated, the
person responsible for such violation shall be notified in writing indicating the nature
of the violation and ordering the necessary action to correct it.

Zoning Commission. The Zoning Commission shall be appointed by the City Council

(see Board of Adjustment) and shall review all petitions for amendment to the zoning

ordinance and the zoning district map, and appeals by any decision of the City

Council.

2. Building Permit Required. No building or structure shall be erected, added to or
structurally altered until a permit therefore has been approved by the Building
Inspector and issued by the City Council. All applications for such permits shall be in
accordance with the requirements herein and, unless upon written order of the
Board of Adjustment, no such building permit or certificate of occupancy, shall be
issued for any building where said construction, addition or alteration or use thereof
would be in violation of any of the provisions of this chapter. Any residential
structure for the erection of which a permit is issued must be completed within one
(1) year from the date of such permit. If not completed within permitted time
application must be resubmitted and regular fees plus $20.00 re-application fee
must be paid. (see Rate Schedule)

Building permit is required for any alterations or additions to a permanent or

accessory structure, any new construction, concrete work, storage buildings and

fences.

The applicant must have area marked according to submitted plans and Building

Official will review. City Council will approve based on recommendations by Building

Official.

Construction shall only begin once application has been approved. Building Official

will be contacted with start date to complete inspection.

a. Matter Accompanying Application. There shall be submitted with all
applications for building permits a copy of the layout or plot drawn to scale
showing the actual dimensions of the lot to be built upon, the exact size and
location on the lot of the building and accessory buildings to be erected and
such other information as may be necessary to determine and provide for the
enforcement of this ordinance.

b. Payment of Fee of a minimum of $25.00. (See rate schedule at end of this
Chapter)

c. The City Council has the power of reversing wholly or partly or may modify any
decision of the Building Inspector so long as such action is in conformity with the
terms of this ordinance.

d. All building contractors who are hired to perform construction work with the City
must be a licensed contractor with the State of North Dakota. A building permit



shall not be issued to any party that does not have a licensed contractor doing
the contract work for construction over the amount of $2,000.00. A person may
provide his or her own labor when doing construction work on property in which
he or she holds recorded title. (see NDCC Chapter 43-07)

3. Certificates of Occupancy. Building Permit will be issued upon satisfactory
inspection by Building Official based on approved application by City Council and
compliance with stated information on application.

4. Conditional Use Permits. The City Council may hear and decide on such conditional
uses specifically authorized by the terms of this ordinance; to decide such questions
as are involved in determining whether conditional uses should be granted; and to
grant special exceptions with such conditions and safeguards as are appropriate
under this ordinance, or to deny conditional uses when not in harmony with this
ordinance. No application for a conditional use shall be granted unless all the
following conditions are present:

a. A written application for a conditional use is submitted stating the grounds on
which it is requested.

b. Uses and values of the other property in the area shall in no foreseeable
manner be impaired or diminished by the conditional use.

c. Adequate utilities, access roads, drainage and other necessary site
improvements have been made or are being provided.

d. The conditional use shall conform to all applicable regulations of the district in
which it is located.

e. Notice shall be given at least seven (7) days in advance of a public hearing.
Notice shall appear in the official newspaper for one publication prior to the
hearing.

f. The Notice of Hearing may be waived by the Council if it is declared an
emergency by a % voted of the Council then present. An emergency shall exist
if immediate action necessitates Council action that will benefit the City.

ARTICLE 9 - BOARD OF ADJUSTMENT

6.0901 Creation of Board

1. Creation, Appointment and Organization. The Zoning Commission, to act as the
Board of Adjustment, to be appointed by the City Council, is hereby created. Said
Board shall consist of five members from within the city limits and one member from
the Bear Creek Township for three-year terms. The Board shall elect a chairman from
its membership, shall appoint a secretary and shall prescribe rules for the conduct of
its affairs.—(Source: North Dakota Century Code Section 40-47-07)

2. Powers and Duties. The Board of Adjustment shall have all the powers and duties
prescribed by law and by this chapter, which are more particularly specified as
follows:

a. Interpretation. Upon appeal from a decision by an administrative official, to
decide any question involving the interpretation of any provision of this chapter,
including determination of the exact location of any district boundary if there is
uncertainty with respect thereto.

b. Variances. To vary or adapt the strict application of any of the requirements of
this chapter in the case of exceptionally irregular, narrow, shallow or steep lots,
or other exceptional physical conditions, whereby such strict application would
result in practical difficulty or unnecessary hardship that would deprive the
owner of the reasonable use of the land or building involved, but in no other
case. In granting any variance, the Board of Adjustment shall prescribe any



conditions that it deems to be necessary or desirable. However, no variance in

the strict application of any provision of this chapter shall be granted by the

Board of Adjustment unless it finds:

1) That there are special circumstances or conditions, fully described in the
findings, applying to the land or building for which the variance is sought,
which circumstances or conditions are peculiar to such land or buildings
and do not apply generally to land or buildings in the neighborhood, and
that said circumstances or conditions are such that the strict application of
the provisions of this chapter would deprive the applicant of the reasonable
use of such land or building.

2) That, for reasons fully set forth in the findings, the granting of the variance is
necessary for the reasonable use of the land or building and that the
variance as granted by the board is the minimum variance that wiill
accomplish this purpose.

3) That the granting of this variance will be in harmony with the general
purpose and intent of this chapter. In addition to considering the character
and use of adjoining buildings and those in the vicinity, the board, in
determining its finding, shall take into account the number of persons
residing or working in such buildings or upon such land and traffic conditions
in the vicinity.

3. Procedure. The Board of Adjustment shall act in strict accordance with the
procedure specified by law and by this chapter. All appeals and applications
made to the Board shall be in writing or on forms prescribed by the Board. Every
appeal or application shall refer to the specific provision of the ordinance involved,
and shall exactly set forth the interpretation that is claimed, the use for which the
special permit is sought, or the details of the variance that is applied for and the
grounds on which it is claimed that the variance should be granted, as the case
may be. Every decision of the Board of Adjustment shall be by resolution and
recommendation made to City Council for final approval/denial, each of which
shall contain a full record of the findings of the Board in the particular case. Each
such resolution shall be filed in the office of the city auditor.

4. Notice and Hearing. No action of the Board shall be taken on any case until after
due notice has been given to the parties and public hearing has been held.
5. Exception. If approval of appeal or variance being requested is filed and sighed by
owners:
a. Ofthe area of the lots included in such proposed change;
b. Of those immediately adjacent in the rear thereof extending 150 feet
therefrom;
c. Of those directly opposite thereto extending 150 feet from the street frontage of
such opposite lots.
Notice and public hearing shall be waived for said application. The Board shall
review request and approvals of owners and make recommendation to the City
Council for final approval of application.

6.0902 Amendments

The City Council may, from time to time, amend this article by supplementing, changing,
modifying or repealing any of the regulations, restrictions or other provisions thereof or of the
district map or the districts on said map or of the boundaries of such district. A proposed
amendment may be initiated by the said Board upon its own motion, or upon receipt of a
request therefore from the City zoning commission or upon receipt of a zoning application filed
and payment of $20.00 fee by property owners or from any interested person or persons or their
agents.



1. Report by City Zoning Commission. The City Council shall require a report from the
City zoning commission on a proposed amendment before taking final action
thereon. The City zoning commission shall thereupon make a report and hold a
public hearing. A final report shall be submitted within ninety (90) days after the
time of referral of the proposed amendments to the City zoning commission unless
the City Council is agreeable to an extension of time.

2. Action by City Council - Public Hearing. After the receipt of the required final report
on any amendment from the City zoning commission or in the event of the failure of
the City zoning commission to so report within ninety (90) days following the time of
referral of the proposed amendment to the City zoning commission, the City Council
shall hold a public hearing, after which the proposed amendment may be passed.
Not less than fifteen (15) days notice of the time and place of holding such public
hearing shall first be published in the official newspaper. A hearing shall be granted
to any person interested, and the time and place specified.

3. A public hearing shall be waived if approval of amendment is filed and signhed by
owners of:

a. Ofthe area of the lots included in such proposed change; or

b. Of those immediately adjacent in the rear thereof extending 150 feet
therefrom; or

c. Of those directly opposite thereto extending 150 feet from the street frontage of
such opposite lots.

4. Vote after Protest. If a written protest against a change, supplement, modification,
amendment or repeal is fled and signed by owners of twenty percent (20%) or
more:

a. Ofthe area of the lots included in such proposed change; or
b. Of those immediately adjacent in the rear thereof extending 150 feet
therefrom; or
c. Of those directly opposite thereto extending 150 feet from the street frontage of
such opposite lots.
The amendment shall not become effective except by the favorable vote of
three-fourth (3/4) of all the members of the City Council.

5. Withdrawal of Applications. Any application filed and accepted may be withdrawn
upon written request by the applicant any time prior to the submission of any public
hearing notice for advertisement. If public hearing notice has been submitted for
advertisement, withdrawal can be made only with the consent of either the City
Zoning Commission or the City Council, whichever body has advertised the hearing.

6.0903 Enforcement
Penalty: Cease & Desist Order according to NDCC (public nuisance).

The erection, construction, reconstruction, alteration, repair, conversion or maintenance
of any building or structure or the use of any building, structure or land in violation of this article
or of any regulation, order, requirement, decision or determination made under authority
conferred by this article, shall constitute the maintenance of a public nuisance and any
appropriate action or proceeding may be instituted by the City, through any administrative
officials, department, board of bureau charged with the enforcement of this article:

1. To prevent such unlawful erection, construction, reconstruction, alteration, repair,

conversion, maintenance or use;

2. Torestrain, correct or abate such violation;

3. To present the occupancy of the building, structure or land; or

4. To prevent any illegal act, conduct, business or use in or about such premises.



5. Building Official shall present cease & desist order pending review by the City
Council.

A violation of any provision of this article or a violation of or refusal or failure to comply

with any regulation, order, requirement, decision of determination made under authority
conferred by this article shall be punishable as provided in the chapter entitled “Ordinances.”

Building Permit Rate Schedule

FEE FOR BUILDING PERMIT

Structural Improvements UNder $500 ........cccooceiiereriirenie e $0.00
Structural Improvements of $501 t0 $20,000..........ccceerrrrienenerne e $25.00
Each ADditional $1000.........cceieireierierierie e see e e $1.00

RE-APPICALION FEE ..ot $20.00



Article 6

Use Regulations

Section 6.03 Use Table

A.

Use Categories

All of the uses listed in Table 6.03-01 are explained in Article 6.

P — Uses Permitted by Right

A “P” indicates a use that is permitted by right in the corresponding zoning district. There are no
additional development standards required for these uses other than those identified in this zoning
ordinance in Article 7.

C - Conditional Uses

A “C” indicates a conditional use and is only allow if it is reviewed and approved as a conditional use
for that zoning district. These uses are subject to all standards listed in Article 7.

P/C — Uses Permitted by Right but subject to conditions of Section 6.03.

A “P/C” indicates as use that is permitted by right, through it is subject to special conditions of this
section. These uses are subject to the additional standards and the standards of Article 7.

C/C - Conditional uses subject to specific conditions of Section 6.03.

A “C/C” indicates a conditional use with specific conditions of this section. Additional standards may
be added during the conditional use approval process.

- - Uses not allowed

A “-“indicates a use that is not allowed in the respective zoning district.



Table 6.03-01 Use Table

Use

| R1|R1A |C|1]

c

Residential Uses

Single-Family Dwellings

Two-Family Dwellings

Multi-Family Dwellings

O |0 |©

Apartment Dwellings

O |

Home Occupation

Mobile Home Parks

P[1]

Public and Institutional Uses

Cemeteries

Churches and Parish Houses

Clinics

Golf Courses

Hospitals

Nursing and Rest homes

Playgrounds and parks

Public and Private Schools

Public Buildings

|| |W|(U|TW|(TO|T©O |0

||| |(OU|TW|(TO |0 |0

Commercial Uses

Amusement and Recreational use

Automobile Parking Lots

Automobile service and repair stations

Automobile, truck and farm implement sales and services

Boarding and lodging houses

Business and Professional Offices

Financial institutions

Churches

Nursery for Flowers or Plants

Animal Hospitals

Kennels

Car washes

Eating and Drinking establishments

Hotels

Lodges or Social Buildings

|||V |(U|V|(U|TWW|(UV|TVW|(OV|TW|TOV|TO |0

Mortuary, Funeral Homes

Motels

Private Clubs

Retail stores and shops

Y|Y9Y|9|Y|(U|V|YU|V|(U|V|(U|TVW|(U|TV|(TU|TVW|TO|TO|TO

O |0 | O




Use R-1 | R-1A

Service establishments - -

Storage Buildings - -

Transportation Services - -

U |O|TO T O
W |0 |0 |0

Wholesale Businesses - -

Industrial Uses

Airports and landing strips - - - -

Radio and television towers and accessories - - - -

The compounding, assembly, treatment, manufacture, processing and packing of
articles or materials - - )

Utility lines and public service facilities - - - -

Warehouses - - C| -

Agricultural Uses

Green Houses - - - -

Grain and Crop Farming - - |-

Nurseries - - - -

Processing of agricultural products - - - -

C[2]

Road-side stands for the sale of products which are grown on the premises - - - -

P

(1]

architect, or qualified planner, complete in detail, meeting and showing the following requirements:

When applying for this use, there shall be provided to the Zoning Administrator a plot plan by a registered engineer,

-The minimum free-standing area shall be at least two acres, and the density or mobile homes shall not be greater
than eight to the net acres. Net acreage is defined as the acreage remaining after the deduction of the areas set
aside for storage, recreation, clothes drying, garbage and trash collection points, utility and service building areas

and spaces, roadways, driveways, walkways and off-street parking areas.
-Location and legal description

-Entrance to and exit from the park

-Vehicular driveways, roadways, and pedestrian walks

-Plans showing signs and arrangement of mobile home lots and stands, location of roadways, service and utility

buildings

-Topography map showing original and final contours and provisions for drainage

-Areas set aside for recreation, clothes washing and drying, storage and off-street parking
-Fencing and screen planting on the premises

-Provisions for trash and garbage storage and removal

-Plans for water supply and distribution

-Plans for sewage collection and disposal

-Typical lot plan

[2] side yard setbacks shall be no less than fifty (50) feet and rear yard setbacks shall be no less than fifty (50) feet.




How to Locate Transmission Pipelines in Your Area

The National Pipeline Mapping System (NPMS) is
managed by the U.S. Department of Transportation,
Pipeline and Hazardous Materials Safety Administration
(PHMSA), Office of Pipeline Safety (OPS). The NPMS
includes the locations and characteristics of hazardous
liquid and gas transmission pipelines, liquefied natural
gas plants and breakout tanks.

NPMS online interactive maps show pipeline facilities and
the areas they traverse. This information can be a valuable
tool for planning community growth and emergency
response. Access to the maps requires a password, which
will be provided to federal, state and local government
agencies upon request. Members of the public can find
contact information for pipeline companies operating in a
county or postal code via the NPMS website (http://www.
npms.phmsa.dot.gov).

OPS Stakeholder Communications Website

Information about pipeline system construction, operation,
and maintenance is available on the OPS Stakeholder
Communications website. The site also provides current
statistical reports on pipeline incidents and enforcement
activity. Visit http://primis.phmsa.dot.gov/comm.

OPS Community Assistance

OPS Community Assistance and Technical Services
managers are committed to improve communication with
pipeline safety stakeholders and identify opportunities for
improving pipeline safety, especially in the areas of public
awareness and damage prevention. For more information,
go to: http://primis.phmsa.dot.gov/comm/CATS.htm.

OPS TAG Grants

The OPS Technical Assistance Grants program offers
funding to local governments to help them implement
PIPA-recommended practices. For information, go to
the OPS Stakeholder Communications website, under
“Grants”.

L

Pipa

Know what's below.
Call before you dig.

Find more information regarding PIPA
and PIPA Recommended Practices, go to:
PIPA-info.com or scan this QR code on
your smartphone. Contact us at
info@PIPA-info.com.

Land Development
in Close Proximity
to Transmission Pipelines



Who We Are

The Pipelines and Informed
Planning Alliance (PIPA)
is a collaborative initiative

Pipelines and

comprising pipeline safety Informed
. Planning
stakeholders whose goal is to Alliance

. . PIPA-info.com
reduce risks and improve the

safety of affected communities and transmission pipelines
through the communication and implementation of PIPA-
recommended practices. The PIPA-recommended practices
are intended to help communities make risk-informed
decisions in planning for land use and development for
areas adjacent to transmission pipelines.

PIPA Stakeholders

PIPA stakeholders represent a wide range of interests,
organizations and viewpoints on pipelines and community
planning, including:

¢ Local, state and federal government agencies

* Emergency responders

* Public and community organizations

* Excavators and property developers

* Pipeline facility operators

PIPA-Recommended Practices and
the Role of Local Governments

PIPA-recommended practices include actions to be taken
by local governments to affect proposed changes in land
use or new development adjacent to existing transmission
pipelines. Local governments have a key role in helping
ensure the safety of people, property, the environment and
transmission pipeline infrastructure.

The PIPA-recommended practices are intended to

help local governments enhance safety by establishing
requirements that guide stakeholder communications and
actions early in the planning stages. For example, PIPA-
recommended practices suggest that local governments
adopt ordinances that define and establish transmission
pipeline consultation zones.

~<—— Consultation Zone ——

Transmission Pipeline Consultation Zone
distance from a transmission pipeline to a
new property development which triggers a
dialogue between the property developer/
owner and the pipeline operator

Underground Pipeline

Another PIPA recommendation is that land use changes or
development within a consultation zone require property
developers/owners to consult with transmission pipeline
operators early in the development process. Doing so will
ensure that development plans minimize risks to the people
living or working nearby, and are consistent with the needs
and legal rights of developers and pipeline operators.

Communication Helps Ensure Safety

Land use changes and development near

transmission pipelines can create risks

to communities and to the pipeline

infrastructure. Safety is a primary and

common goal for all stakeholders and

should be considered when decisions

are made that impact life, property or the environment.
Early communication among stakeholders can help.

Risk Informed Decisions

Reducing risk and improving community and pipeline
safety can be challenging. Stakeholders often have differing
and, sometimes, conflicting concerns. All stakeholders

are best served by efficient, effective decision-making
processes that involve reasonable time and expense. When
each stakeholder understands the relevant interests, issues
and concerns of other stakeholders, it becomes easier to
communicate and collaborate to reach mutually agreeable
solutions. As communities grow and evolve, we are very
likely to see an increase in development near existing
transmission pipelines. Communication and collaboration
among stakeholders is vital to improving pipeline safety.

It is important that stakeholders become risk-informed

and consider adoption and implementation of PIPA-
recommended practices.

Find more information regarding PIPA and the
Recommended Practices at: PIPA-info.com
or contact us at info@PIPA-info.com.



LAND USE & DEVELOPMENT NEAR TRANSMISSION PIPELINES CHECKLIST

FOR PLANNING, DESIGN, COMMUNICATION, PERMIT AND SITE PLAN REVIEW (May 9, 2012)
(The recommended practices for land use and development near transmission pipelines are in the PIPA Report at www.PIPA-Info.com )

I. PROPERTY DEVELOPER/OWNER INFORMATION

PIPELINE OPERATOR CONTACT INFORMATION

PPROPERTY DEVELOPER/OWNER NAME: PIPELINE OPERATOR NAME:
CONTACT NAME: CONTACT NAME:
E-MAIL: E-MAIL:
CURRENT MAILING ADDRESS: WORK PHONE:
City: State: Zip:
WK PHONE: HM PHONE:
MBL PHONE: MOBILE PHONE: FAX:
I1. LOCATION OF BUILDING SITE
ADDRESS:
CITY COUNTY STATE

Proposed building encroaches onto pipeline right-of-way?

Visual evidence of pipeline markers or pipeline appurtenances?

Approximate distance of proposed structure to transmission pipeline?

Property encumbered by a pipeline easement?

I11. DESCRIPTION OF PROPOSED FACILITY TYPE & PERMIT CONDITIONS

FACILITY TYPE

DEVELOPMENT PERMIT CONDITIONS

PUBLIC SPACE PERMIT CONDITIONS

Parking Lot/Structure (ND11)

Consultation Zone Meeting (BL05)

Contact pipeline operator before excavation or
blasting (ND25)

Road (ND12)

One-call designer locate ticket (ND02)

Enhanced damage prevention onsite meeting for
operator and property developer prior to excavation,
hand digging within 2’ of pipeline (BL15)

Utilities (ND13)

Planning area enhanced safety requirements (BLO6)

Pipeline operator representative on site to monitor all
construction activities within the right-of-way
(BL15)

Aboveground Water Management (ND 14)

Install Temporary Markers on Edge of Transmission
Pipeline Right-of-Way Prior to Construction (ND24)

Water Supply and Sanitary Systems (ND16)

Residential, Mixed-Use, Commercial (ND 17)

Industrial Development (ND 19)

Institutional Facility( ND20)

Public Safety and Enforcement Facilities (ND21)

Places of Mass Public Assembly (ND 22)

V. WILL THE PROPOSED DEVELOPMENT OF THE PROPERTY REQUIRE/ENTAIL ANY OF THE FOLLOWING (BLO05):

Road crossings over the pipeline?

Extensive landscaping (including irrigation systems)
within the easement area?

Changing the amount of cover (by adding or
removing dirt) within the easement area?

Other utility lines crossing over or under the
pipeline?

Permanent structures or paving within the easement

(e.g., paving, parking lots, buildings, pedestrian paths,

signage, poles, retaining walls, septic systems,
basketball/tennis courts, etc.)?

Construction equipment crossing the pipeline?

Blasting, seismic vibration testing, pile driving, or
similar event which produces significant shock
and/or sound waves?

Significant excavation (underground parking
structures or building foundations, core samples,
rock/mineral quarries, dams, etc.)?

Impounding water or building drainage ditches or
other drainage facilitates?

Fencing running parallel to (within 100 feet) or
crossing the pipeline?

Storing materials, equipment, vehicles, or other items
within the easement area (e.g., construction materials,
junk or scrap heaps, cut timber, boats, military
equipment, etc.?

I11. PIPELINE DESCRIPTION(BLO05 & 06)

Number of pipelines?

Typical operating pressure and maximum allowable operating pressure?

Diameter and wall thickness of pipelines(s)?

Integrity assessment — condition of pipeline?

Product(s) transported?

Timeframe of planned repairs, if any?

Consultation Zone distance (BLO5)

Planning Area distance (BL 06)

ROW maintained free of obstructions or
lencroachments? (BL.12, BL.13)




11V. PRE-CONSTRUCTION MEETINGS

CONSULTATION ZONE MEETING (BL06) ENHANCED DAMAGE PREVENTION MEETING (BL15)
(preferably prior to pre-application phase — (pipeline operator/property developer/excavator — when excavation within
between pipeline operator/property developer) 10’ of transmission pipeline)
Copy of the company’s development guidelines and procedures/handbook Excavator and pipeline operator onsite meeting to determine actions or activities
required to verify the location prior to excavation
Description of pipeline operator’s operation, maintenance, repair, and future Communicate/document technical details of excavation work (type of equipment
replacement activities. excavation equipment to be used, duration of the excavation project, dynamic
loading over the pipeline, vibration)
Copy of pipeline easement when applicable Pipeline operator perform an engineering evaluation of the effects

overburden/excavation activities and submit requirements for additional
mitigative measures

Maps and as-built records of the pipeline facilities or abandoned facilities (BLO1,
BL17)

Review proposed use of pipeline ROW for acceptability. (See Appendix D for
examples., ND03)

11V. PLAN & RECORD REQUIREMENTS

PLANNING & RECORDS RESEARCH SITE PLAN REQUIREMENTS LAND RECORD REQUIREMENTS
Consider modeling of fire, explosion, or toxic Location of pipeline and pipeline easement (verified Recorded development plans and final plats (ND10)
release impacts that could occur during an with on-site markings)

incident for the specific land use under
consideration. Egress models may also be
considered. (ND17, ND19, ND21)

Review pipeline operator’s websites for Location of existing, abandoned and out-of-service, Manage, use, document, record, and retain land use
developer guidelines. The guidelines may and future above and belowground facilities (e.g. records as needed (BLO08) (e.g. Easement agreements
include information about separation between cathodic protection and grounding systems, vent (BL09), Encroachment agreements (ND26), Letters of
proposed structures and the pipeline. (BLO3, pipeline, vaults, valve nest) no objection/conditional approvals (ND 27), Partial
ND02) Releases (ND28))

Blanket easements defined (NDOQ7)

Disclose Transmission Pipeline Easements in Real
Estate Transactions (BL18)

XV. REVIEW DESIGN FOR SAFE INTEGRATION WITH THE TRANSMISSION PIPELINE (NDO6)

Consider measures to prevent excavation damage during construction and in the future (BL15, ND08, ND12, ND16, ND22, ND24)

Review potential for other damage to the pipeline from development (e.g. run off, interference with cathodic protection) (ND11, ND12,
ND13, ND14, ND16, ND17)

Review to ensure adequate access for operations/maintenance activities (ND 11, ND12, ND13, ND 14, ND 15, ND16, ND17, , ND19,
ND 20, ND21, ND22)

Review to ensure adequate access for emergency response (BL06, ND 12, ND14, ND 16, ND 17, ND 19, ND 20, ND21, ND22, ND23)

Review ability for a safe and timely evacuation (ND12, ND17, ND20, ND22)

Review to maximize separation between proposed facilities the transmission pipeline. (All)
e Minimum separation within the ROW to other structures?
Consider measures to minimize consequences of failure and likelihood of future excavation damage.
Are buildings clustered away from the pipelines?
Avre higher-density or difficult to evacuate development located with a maximum separation from the pipeline?
Are open spaces closest to the pipeline, thereby creating a buffer?

Review for enhanced fire endurance if needed (ND11, ND 17, ND20, ND 21, ND22)

Review selection and design of vegetation (ND15)

Review for potential of gas or liquid migration in the event of a release (ND13, ND14, ND16, ND19,

Consider the effects of noise and odor of pipeline operations (ND18)

Consider escalation of risk due to cascading effects. (ND19, ND21)

Consider proposed use of pipeline ROW for alternative use such as green spaces, parks, golf courses, hike and bike trails,
horse trails, and other recreational spaces. (ND 08 and see Appendix C for examples.)
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Preface

The Pipelines and Informed Planning Alliance (PIPA) is a stake-
holder initiative led and supported by the US Department of
Transportation’s Pipeline and Hazardous Materials Safety Ad-
ministration (PHMSA). PIPA’s goal is to reduce risks and improve
the safety of affected communities and transmission pipelines
through implementation of recommended practices related
to risk-informed land use and development near transmission
pipelines. The PIPA recommended practices describe actions
that can be taken by key stakeholders, including local govern-
ment, transmission pipeline operators, property developers/
owners, and real estate commissions, to enhance pipeline
safety.

In December 2010, PIPA issued its report, Partnering to Fur-

ther Enhance Pipeline Safety In Communities Through Risk-

Informed Land Use Planning: Final Report of Recommend-
ed Practices. The report provides recommended practices for

stakeholder implementation. The report is supplemented by
the PHMSA report, Building Safe Communities: Pipeline Risk

and its Application to Local Development Decisions. The
PIPA Report and an interactive table of the PIPA-recommended

practices are available online at www.PIPA-Info.com.

NACo applauds the findings of the PIPA Report. It offers nearly
50 recommended practices for local communities, developers
and pipeline operators to use to help reduce the safety risks
that can result from the growth of communities near transmis-
sion pipelines. The recommendations can help guide land-use
planning and development decisions to help protect growing
communities and the existing pipeline infrastructure. The
recommendations address how communities can gather infor-
mation about transmission pipelines and how local planners,
developers and pipeline operators should communicate during
all phases of new community development to understand and
minimize pipeline risks. NACo helped identify elected county
officials and key county professional staff, including planners,
to participate in the PIPA initiative.

This issue brief is being published in support of an agreement
NACo signed with PHMSA in 2008 to help build county officials’
awareness and capacity to improve transmission pipeline
safety, especially through development and implementation of
local land use practices. Information in this issue brief is taken
directly from the PIPA Report with the purpose of conveying
the report’s findings and distilling the information specifically
important to NACo members, including county elected and
appointed officials, planners, emergency managers and other
key county staff.
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Background

The transmission pipeline system in the United States is consid-
ered the most efficient and safest way to transport natural gas and
petroleum products across the country. This network of pipelines
is an essential element of our nation’s energy infrastructure; it
serves virtually every community by supplying their commercial,
industrial and residential energy needs. Despite a relatively high
degree of safety in transporting volatile gases and hazardous lig-
uids, pipelines can pose safety and environmental hazards to local
communities.

To understand the possible consequences, one needs to look no
further than San Mateo County, Calif. On September 9, 2010, a
30-inch-diameter natural gas pipeline exploded in a fireball, killing
seven people and leveling a residential neighborhood in the city
of San Bruno, leaving hundreds homeless.

Over the past several decades, many transmission pipelines were
constructed in rural areas. This provided relative protection to the
pipelines and assured minimal impacts to local communities.
More recently, economic growth with expanding housing and com-
mercial development has often resulted in community encroach-
ment on existing pipelines. Economic growth has also prompted

a need for even more pipelines in order to meet growing energy
demands and changing production areas. The complex national
network of transmission pipelines travels through the jurisdictions
of many county governments, and counties are often the first to
respond when an emergency occurs due to a pipeline rupture.
Counties have a responsibility to ensure the safety of their commu-
nities by enforcing good land use practices around pipelines.

Why is this important? Urbanization and population growth may
bring residents closer to transmission pipeline corridors. Promot-
ing local awareness of pipeline safety and encouraging good land
use practices to protect both communities and pipelines ensures
coexistence between pipelines and local communities.

Figure 1: U. S. Network of Hazardous Liquid and Natural Gas Transmission Pipelines
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Regulating Pipeline Safety

PHMSA, along with its state partner agencies, regulates the safe
construction, testing, operation, and maintenance of transmission
pipelines. Federal pipeline safety regulations include targeted
regulations for inspecting and managing the integrity of pipeline
segments that have the potential to impact populated and
developed areas, and regulations requiring pipeline operators to
educate the public on pipeline safety.

However, local county and municipal governments (and in some
cases state governments), rather than the federal government,
are the most common regulators of land use and property de-
velopment, including land use and development near pipelines.
Local governments are increasingly required to make decisions
concerning land use planning and development in the vicinity of
transmission pipelines. Some local governments have enacted or
are developing ordinances to regulate land use and development
near transmission pipelines.

PIPA Report

As noted, the goal of the Pipelines and Informed Planning Alliance
is to reduce risks and improve the safety of affected communities
and transmission pipelines through implementation of recom-
mended practices related to risk-informed land use near transmis-
sion pipelines.

Approximately 130 representative stakeholder participants
undertook the work to develop the PIPA recommended practices.
PHMSA plans to continue working with stakeholders to ensure
that a sound implementation strategy is developed and that the
PIPA recommended practices are communicated to and under-
stood by those who need to adopt them.

The PIPA Report is organized into several important discussion areas
including: the definition of key stakeholders, transmission pipelines
benefits and risks, general recommended practices, and appendices
which include model ordinances and technical information.

Key Stakeholders

Key stakeholders identified in the PIPA Report include the follow-
ing groups that are responsible for key decision making processes
that have influence on both the pipeline and the communities
that surround the pipeline.

Local government officials (typically the town, city, county,
borough, or parish legislative body) are responsible for the health,
safety, and welfare of the residents and for establishing develop-
ment regulations and zoning. However, there are many variations
in the way local governments and planning processes are struc-
tured. Generally detailed recommendations on land use regula-
tions, zoning, and in some cases comprehensive plans, are made

by professional planning staff. In some jurisdictions, planning
commissions either endorse or reject those recommendations.
The final decision regarding land use planning is generally made
by the elected local government legislative body.

The property developer/owner is responsible for project plan-
ning relating to a parcel of land. This involves gathering all avail-
able and necessary information and making decisions affecting

a planned development project, such as proposed excavation,
construction, or development activity, as well as developing the
project plans and getting the necessary approvals and permits to
ensure all zoning and construction requirements are met.

Transmission pipeline operators are responsible for the safe
operation and maintenance of hazardous liquid and/or natural gas
transmission pipelines. These pipelines are subject to federal pipe-
line safety regulations administered either directly by PHMSA or
by a state agency. Operator responsibilities include taking actions
to avoid pipeline damage or failure. Such actions include: periodic
testing and continued maintenance of transmission pipeline
facilities, development of emergency plans, performance of leak
surveys, continuing surveillance, encroachment mitigation and
right-of-way patrolling, and the development and implementation
of damage prevention programs and public awareness programs.

Real estate commissions are generally established to protect the
public interest in real estate brokerage transactions in each state.
The commission may have many diverse goals and objectives. For
example, one goal may be to assure that licensees are competent
and morally fit to act as real estate brokers. Another goal may be
to ensure that real estate licensees comply with the real estate
practice standards imposed by the real estate license law and
commission rules. Finally, a third goal may be to identify and ad-
dress issues affecting real estate consumers and practitioners.

Transmission Pipeline
Benefits and Risks

Benefits

Transmission pipelines provide benefits to the nation’s general
economy and security by providing efficient, cost effective, reli-
able, safe and secure delivery of the energy products we rely
upon. Everyone in the U.S. uses and benefits from the energy and
consumer products produced from natural gas and petroleum
made available by pipeline transportation. They also benefit from
natural gas and petroleum products used in transportation and
transportation-related industries, heating homes, providing elec-
tricity, and meeting the energy needs of the U.S. armed services.

In the context of total economic impact, almost all transportation
energy in this country comes from petroleum which implies the
importance of transmission pipelines to the American economy.
Many industries also rely on raw materials that are derived from
large volumes of crude oil and natural gas delivered by transmis-
sion pipelines. A significant percentage of the economic benefits
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from our core national industry sectors, including food products,
pharmaceuticals, plastics and resins, industrial organic chemicals,
and automotive, would not be possible without oil and natural
gas energy and related feed stocks transported by transmission
pipelines.

Risks

Although transmission pipeline incidents are infrequent, they
present potential serious consequences that may significantly
impact the public. Risks associated with transmission pipelines
result from accidental releases of the transported products, or
associated explosions or fires, which can impact public safety
and the environment. Accidental pipeline releases can result
from a variety of causes, including natural disasters, excavation
and other outside force damage, internal and external corrosion,
mechanical failure, and operator error.

Reducing transmission pipeline risks and enhancing safety is
best achieved through proper pipeline operation and mainte-
nance by pipeline operators. The following can also contribute
significantly to reducing pipeline risks: Comprehensive and
effective public awareness and damage prevention programs
(Brookings County, SD Brochure) http://primis.phmsa.dot.gov/
tag/PrjHome.rdm?prj=326 , risk-informed planning, design and
construction of industrial, commercial and residential develop-
ments near transmission pipelines, and effective regulatory

oversight of operators for compliance with applicable pipeline
safety regulations.

Transmission pipeline failures present risks that may impact
people and property beyond the edge of pipeline rights-of-way
(ROW). To address these risks, some communities have imposed
zoning restrictions, including fixed-distance building setbacks
for development along transmission pipeline ROW. However,
each situation is unique relative to the pipeline characteristics
and the areas surrounding the pipeline ROW. Thus, PIPA recom-
mends that implementing a risk-informed approach to land use
planning and development and establishing good communica-
tion with the transmission pipeline operator are more appropri-
ate than establishing a fixed-distance setback to be applied in
all situations. (GIS to Manage Expanding Pipeline System within
Dallas / Fort Worth Metro Area.) http://primis.phmsa.dot.gov/
tag/PrjHome.rdm?prj=327

When weighing the potential risks of hazardous materials
releases in areas proposed for development, local governments
should obtain all available informati