
lanning for succession is a critical
challenge for any family business.
Unfortunately, in many cases the
issue is given insufficient attention
until it is too late. This may in part
give rise to the well known statistic

that only around one-third of family
businesses survive until the second
generation, and only around one-third of
those businesses survive until the third
generation.

The reluctance of many business owners
to engage in succession planning is perhaps
based on the founder’s understandable focus

on managing the business in the moment,
particularly in the current economic
downturn where, for many businesses,
survival is key. An aversion to facing up to
one’s own mortality can also present a
barrier. 

However, in marked contrast to most
other assets that an individual owns and
controls, the method of passing on a business
is crucial to its survival. The ingredients
required to continue the business after the
retirement or death of the founder are multi-
faceted, including expertise (both internal
and external), professionalism, mutual

respect, motivation and very hard work.
Careful planning should ensure that the
business is given the best possible chance to
survive and thrive into the future.

MAKING A WILL
The first step in estate planning for any
individual is to make a will. Professional
advice should always be obtained to ensure
awareness of the applicable succession laws
and the resultant rights of spouses/civil
partners and children. Where a business is
involved, careful planning can address the
uncertainties as to what would happen if the
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KEEPING IT IN THE
FAMILY

Succession planning is an important and sometimes difficult issue for every family business.  
Susan O’Connell and Cormac Brennan outline some important considerations.
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founder dies prematurely. Where children
are minors, it is crucial that a form of trust
be established, which is typically done in the
will. Trustees can run the business for the
benefit of the children until they are mature
enough to get involved, and take over, in the
future. 

LIFETIME ESTATE PLANNING
Frequently, it makes sense to pass on the
business, or an interest in the business, during
the founder’s lifetime, whether as an integral
part of retirement planning, or to motivate,
train and involve children, or for tax
planning purposes. In many cases all of these
reasons are relevant.

The taxation treatment of the lifetime
transfer of family businesses to the next
generation remains generous (as examined
in more detail below) and the current low
asset values can be a significant determining
factor.

The key question that arises, whether in
an immediate, post-retirement or post-death
scenario is to whom the business should be
transferred. The choice of a successor will
always be subjective, and parents will have
strong views on who is most equipped, and
deserving, to lead the family business into
the future. Those views can be informed by
a number of factors. Some parents consider
that one child is the natural successor,
whether through previous experience in, or
an interest in, the business. In other families,
equality of opportunity between children is
favoured, with the result that siblings are left
owning and running the business together,
with no “boss”. This can give rise to
difficulties due to differing levels of interest
in the business as between the children and
differing views as to what levels of personal
engagement and hard work are appropriate.
Perhaps with those concerns in mind, many
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“THE CHOICE OF A SUCCESSOR WILL ALWAYS BE
SUBJECTIVE, AND PARENTS WILL HAVE STRONG

VIEWS ON WHO IS MOST EQUIPPED, AND
DESERVING, TO LEAD THE FAMILY BUSINESS INTO

THE FUTURE. ”

experts consider it better to choose one
successor, which at least avoids conflict at
owner level.

Where there are other assets within the
family to provide for other children outside
of the business, leaving the business to one
child can be the natural solution. However,
where the business is the main asset, there is
a careful balance to be struck between
securing the future of the business and
providing fairly for all of the children. When
this issue is overlooked, it can frequently tear
families, and family businesses, apart.

Whoever is chosen as successor, parents
commonly wish to retain some degree of
control over the business for a period of time,
in order to ensure that the transfer is done
in an orderly fashion, which can be done
through a number of methods, including by
the parents retaining a golden share in the
company, which carries voting rights but no
rights to dividends or assets of the company
on a winding up.

TAXATION
The main taxes that apply when a business
is passed to the next generation during
lifetime are:

➤  capital gains tax;
➤  capital acquisitions tax; and
➤  stamp duty.

Where the business owner is over 55 years
of age and transfers the family trading
business to one or more of their children,
retirement relief should exempt the transfer
from capital gains tax, subject to the
conditions of the relief being satisfied.
However, the unlimited relief from capital
gains tax will only remain available up to the
end of 2013. From 1 January 2014 onwards,
full retirement relief from capital gains tax
for transfers to children will be maintained
for individuals aged 55 to 65, but an upper
limit of €3M on the value of businesses
transferred will apply, for retirement relief
purposes, when the transferor is aged 66
years or over. These changes, brought about
in Finance Act 2012, are obviously designed
to incentivise timely business transfers. While
these changes could be considered positive
in terms of encouraging business owners to
pass on interests in the business to their
children, and thereby increase the lead-in
time for their children to become familiar
with the business, the changes represent a
restriction overall, which can have negative



consequences where it is simply impractical
to transfer the business prior to the parent
reaching 66 years of age. It is conceivable
that all of the children of the business owner
might still be minors when their parent
reaches the age of 66 and clearly unable to
take on the ownership and operation of the
business. 

Capital acquisitions tax is also relevant
both for lifetime transfers and transfers on
death. However, the tax relief available on
the transfer of businesses for capital acquis-
itions tax purposes is also generous to the
taxpayer, with business property relief
reducing the capital acquisitions tax to an
effective rate of 3% of the value of the
business assets, subject to the conditions of
the relief being met.

To the extent that capital acquisitions tax
arises for the beneficiary, it can be offset
against the capital gains tax (if any) payable
by the parent.

The radical changes in the stamp duty
rates for non-residential property have also
assisted in creating a favourable environment
for the lifetime transfer of businesses. The 1%
stamp duty rate on the transfer of shares
remains. The previously penal stamp duty
rates for commercial property have now
been reduced back to 2%. Consanguinity
relief may also be available.

PROBLEMS AND PITFALLS
While every business is different and while
parents have a unique relationship with each
of their children, similar practical and legal
issues recur in situations where parents are
considering passing on the business to their
children. The following questions arise again
and again:

➤What if my son/daughter takes over and
then goes off the rails?

➤ How will my financial security be
guaranteed?

➤What if there is a falling out between me
and the child?

➤ Or a falling out as between the children
who own and manage the business?

➤What if my son/daughter goes through
a marital breakdown – will the estranged
spouse own part of the business then?

➤What will happen if the successor dies
prematurely – who will control the
business then?

An additional concern that is becoming
more common is in relation to the children
having financial difficulties, which could
have potentially catastrophic consequences
for the business if it transfers to them. Clearly,
serious consideration needs to be given
before transferring any assets in a situation
where the transferee child is in significant
financial difficulty, or indeed in an
insolvency position. In the case of an
ultimate transfer on death, trust structures
present the best solution to this problem in
order to protect the business from the
creditors of the successors.

There are no easy answers to any of these
questions, although with careful planning
the vesting of the business in the next
generation can be done in such a way as to
safeguard the business and protect the
children/successors insofar as possible. 

SHAREHOLDERS AGREEMENTS
Shareholders agreements can be a key
ingredient to the success of any business,
reducing the possibility of core issues
becoming incendiary. Where the current
ownership of the business is shared already
(whether between siblings/business
partners/long term friends or associates) a
robust shareholders agreement should
ensure that disagreements between members
of each limb of the next generation are ring-
fenced within their own collective
shareholding, so that the successors of the

other shareholders are not drawn into
conflict.

A shareholders agreement should also
include buy-out provisions in the event of
sale, death or marital breakdown of a
shareholder. 

Where an interest in the business is passed
to children when they are young, generally
principally for tax purposes, one of the key
issues is to protect the children from the asset
and dividend income until they are mature
enough to deal with the shares themselves.
It is believed that this scenario will become
more common given the restrictions on
retirement relief from capital gains tax that
will come into effect in 2014. Essentially,
parents will be encouraged to pass on some
of the value in the business to their children,
even if their children are far below an age
whereby they can actually take on a
management function. Through the use of
trusts and family partnerships, a careful
balance can be struck between, on the one
hand, availing of the reliefs from tax by
passing on an interest in the business, and on
the other hand creating a healthy barrier
protecting the children once they reach the
age of 18, and indeed until the parent feels
that the child is mature enough to take the
reins.

CONCLUSION
Planning for succession to the family
business can be a daunting prospect, but with
good professional advice there are solutions.
By making preparations at an early stage,
potential problems can be assessed and
avoided before they arise, giving the
successors the best possible chance of
holding the business together for future
generations.

Susan O’Connell and Cormac Brennan are
partners in the Dublin-based firm, O’Connell
Brennan. www.oconnellbrennan.ie
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“A CONCERN THAT IS BECOMING MORE COMMON IS IN RELATION TO 
THE CHILDREN HAVING FINANCIAL DIFFICULTIES, WHICH COULD HAVE
POTENTIALLY CATASTROPHIC CONSEQUENCES FOR THE BUSINESS IF IT

TRANSFERS TO THEM.”


