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JMacForFamilies is a grassroots organization focusing on  advocacy and organizing around the

child welfare system and was founded by Joyce McMillan.   Joyce was affected in 1999 and

believes the separation of her and children created difficulties she and her daughters still work

to overcome today.   She knows first hand the changes needed to protect children, and  her

expertise in legislative and narrative change have fostered numerous culture and policy shifts in

New York City.  

 

JMacforfamilies supports finding alternatives to separating families by divesting in the foster

care system, and actively rejects any alternative for families that acts as forms of punishment. 

Moreover, the organization  envisions a world where  best practices for family wellness will no

longer rely on “slave master’s mentality” of separating, policing and punishing when it comes to

families of color. JMacForFamilies implements its work through legislative advocacy, political

agitation, and the development of strategic coalitions, such as the Parent Legislative Action

Network (PLAN). 

 

Movement for Family Power works to end the Foster System’s policing and punishing of

families in order to create a world where the dignity and integrity of all families is valued and

supported. Rooted in abolitionist principles and our elders, driven by movement lawyering,

impacted people MFP carries out its work by:  (1) Building out a loving, healthy community with

and amongst people working to shrink the Foster System: (2) Raising social consciousness

around the harms of the foster system to support the reclaiming and reimagining of Safe and

Healthy Families; and  (3) Disrupting and curtailing Foster System Pipelines, reducing the level of

harm inflicted by forced family separations.  

 

The Drug Policy Alliance envisions a just society in which the use and regulation of drugs are

grounded in science, compassion, health and human rights, in which people are no longer

punished for what they put into their own bodies but only for crimes committed against others,

and in which the fears, prejudices and punitive prohibitions of today are no more. Our mission is

to advance those policies and attitudes that best reduce the harms of both drug use and drug

prohibition, and to promote the autonomy of individuals over their minds and bodies. Learn more

at drugpolicy.org.

 

The Bronx Defenders is a public defender non-profit that is transforming how low-income

people in the Bronx are represented in the legal system, and, in doing so, is transforming the

system itself. Through an integrated team-based structure that includes criminal, civil,

immigration, and family defense attorneys, as well as social workers, benefits specialists, legal

advocates, parent advocates, investigators, and team administrators, we have pioneered a

nationally-recognized model of representation called holistic defense that achieves better

outcomes for our clients. Our Family Defense Practice was created in 2005 and represents

parents in child protection and all of the related family court proceedings that arise out of an

abuse or neglect case, including custody, visitation, family offenses, and termination of parental

rights.
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F A M I L Y  S E P A R A T I O N  
I N  T H E  M E D I C A L  S E T T I N G :

 
T H E  N E E D  

F O R  I N F O R M E D  C O N S E N T

A young Latinx woman stood outside one of the many New York

Family Court rooms, slightly hunched over, clutching her

midsection. She walked slowly and with purpose. Her face was

contorted in a mix of pain, fear and determination. She

explained to a court bailiff who seemed indifferent that she had

a c-section just a few days ago. She did not have her baby in her

arms. A mix of explanations came to mind—perhaps her baby was

at home? Maybe a friend was holding her baby somewhere

else?   But then it was clear. She came to court just a few days

after major surgery and child birth. In all likelihood, her newborn

was removed from her care, and she was in court to contest the

removal.   Two attorneys who knew about this case talked about

this woman.  Turning to each other one asked, “Newborn positive

tox? Emergency Removal?”  The other responded “Yes.”  In quick

exchange the other continued, “Do you think it was warranted?”

and with resolution the attorney answered firmly, “One hundred

percent, absolutely not. We got the baby home. She was

lucky.”



Every day low income and Black and Brown pregnant and parenting New Yorkers

are separated from their children or threatened with family separation, based on

accusations of drug use alone.[i]   These disruptions almost always begin with a

call to Child Protective Services (CPS) by medical providers, and frequently occur

after of a non-consensual urine toxicology conducted by the hospital staff returns

positive for illicit substances.   This routine practice of “test and report”[ii]

normalizes the violation of pregnant people and their newborn’s bodily autonomy

and is inconsistent with treating substance use disorder as a health condition with

social and behavioral dimensions.  These practices are further complicated by the

reality that those who are routinely tested are often our most marginalized

community members. They are overwhelmingly people of color, who rely on State

subsidies for treatment and care. [iii]   In sum, 

 

 

 

 

 

 

 

Demanding that pregnant people and their newborns have at minimum have

knowledge of and give consent to the drug testing of their own body and children

is a discrete but significant step forward in ensuring that all members of our

community are treated with humanity.   It decreases the punitive aspects of our

current reporting practices which can ultimately threaten the health and wellbeing

of both the new mother and newborn. This is why the American College of

Obstetricians and Gynecologists (ACOG) opposes non-consensual drug testing

and responding to drug use during pregnancy with punitive measures such as

criminal prosecution or the threat of child removal.

I N T R O D U C T I O N

P R E G N A N T  P E O P L E  W H O  U S E  D R U G S  ( P P U D S )  E X I S T
A T  T H E  I N T E R S E C T I O N S  O F  M E D I C A L I Z A T I O N ,
M O R A L I Z A T I O N ,  A N D  C R I M I N A L I Z A T I O N  A N D
R E Q U I R E  O U R  M O S T  V I G I L A N T  A T T E N T I O N  A N D  O U R
M O S T  E X C E P T I O N A L  C O M P A S S I O N .



ACOG states that:

seeking obstetric–gynecologic care should not expose a woman to criminal

or civil penalties, such as incarceration, involuntary commitment, loss of

custody of her children, or loss of housing. These approaches treat

addiction as a moral failing. Addiction is a chronic, relapsing biological and

behavioral disorder with genetic components. The disease of substance

addiction is subject to medical and behavioral management in the same

fashion as hypertension and diabetes. Substance abuse reporting during

pregnancy may dissuade women from seeking prenatal care and may

unjustly single out the most vulnerable, particularly women with low incomes

and women of color. Although the type of drug may differ, individuals from

all races and socioeconomic strata have similar rates of substance abuse

and addiction.[iv]

 

 

and dangerous to their children based on their drug use alone.[v] The social

stigma causes individuals to fear physicians, social workers and other

medical  providers and can discourage pregnant people from seeking or fully

engaging in routine prenatal care or treatment for substance use disorder (SUD).

[vi] Stigma, reinforced on a structural level, manifests in hospital drug 

 

 

 

 

 

 

 

 

 

 

 

 

pregnant, and almost 70% of these mothers had investigations indicated against

them.[vii]  
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testing and reporting policies that can lead

to forced separation of the newborn and

mother and family surveillance. In fact,

according to 2017 data obtained from the

Administration for Children’s Services

(ACS), at least one in four removals of

children from their parents involved

allegations of parental drug use. In the

same year, 462 mothers from the Bronx

were investigated for allegations of child

maltreatment based on their drug use while

I N  H E A L T H C A R E  S E T T I N G S  P R E G N A N T  P E O P L E  W H O
U S E  D R U G S  C A N  B E  V I L I F I E D  A N D  D E E M E D  U N F I T



Biologic testing of pregnant people and newborns for the presence of licit and

illicit substances is an institutional policy theoretically intended to promote public

health. However, efforts to protect children from harm have expanded the

surveillance responsibilities of actors who come into contact with families, health

care workers, and social workers, as they must act as service providers and

mandated reporters. The expansion of reporting obligations into the realm of

reproductive health care makes seeking care a precarious endeavor. In practice,

it exacerbates the “womb to foster care pipeline” which “pushes impoverished

newborns... out of the womb and into the foster care system”[viii] and creates

unnecessary barriers to the care that can improve health outcomes.

 

 

 

During the “crack epidemic” of the late 1980s and 90s, increased and often

negative media and research attention was given to the experience of women

who used cocaine. Researchers posited that unlike previous drug epidemics,

women were more likely to be associated with crack use. As women’s drug use

was under increased scrutiny, the reproductive rights and caregiver roles of

women who use drugs was a subject of political debate.   Most famously, anti-

abortion advocate and figurehead of the “Just Say No” campaign popularized this

myth with propaganda that directly conflated parenting capacity and drug use

with statements like, “Drugs steal away so much . . .They take and take until finally

every time a drug goes into a child, something else is forced out, like love, and

hope, trust and confidence.”[ix]for the pregnant person and newborn.

 

During the War on Drugs, the population of parents and children under the foster

system supervision and control increased sharply.[x] Hospitals were drug testing

Black and Brown mothers at birth largely based on a grossly exaggerated “crack

baby” mythology.[xi] At the same time, the federal government), poured

unprecedented funds into reimbursing states for the costs of removing children

from their mothers (with no comparable funding increase for reunification funds),

and stagnated or decreased funds for basic necessities for families such as drug

treatment and associated healthcare, housing, child care etc..[xii]

 

 

 

I .  H I S T O R I C A L  E M E R G E N C E  O F  D R U G  T E S T I N G  A S
R E P R O D U C T I V E  S U R V E I L L A N C E



While the hysteria surrounding crack cocaine use eventually abated, and indeed

was found to be unsupported by science[xiii], the policies and practices created

during this era continue to inform how reproductive healthcare for people who

use drugs are administered, and regulated. One such example is the rapid

expansion state laws surveilling pregnant people via the Child Abuse Prevention

and Treatment Act (CAPTA), and the Comprehension Addiction and Recovery Act

(CARA) from 2002- 2018.[xiv]  

 

Enacted in 1974, CAPTA provides federal funding to states to support the

“prevention, assessment, investigation, prosecution, and treatment” of child abuse,

in exchange for states’ fulfillment of certain requirements.[xv] In the last twenty

years CAPTA has been amended to require states to have policies in place to

“notify” child welfare agencies of babies who fall into one of the three

enumerated categories: being “affected by substance abuse” affected by

“withdrawal symptoms resulting from prenatal drug exposure” or having Fetal

Alcohol Spectrum Disorder” (FASD).[xvi] These notifications are neither child

protective reports, nor are they requirements that hospitals drug test mothers or

newborns.[xvii]   However, studies confirm that that doctors frequently

misunderstand their responsibility under CAPTA, and States have widely expanded

the scope of this law further consecrating a practice of drug testing and reporting

in hospital settings that is not legally required, and further that risks the wellbeing

of parents and their newborns.[xviii]

 

 

 

Social stigma, that reinforces the value and utility of criminalization as a deterrent

to drug use, contributes to the creation of structural stigma; a set of policies and

practices put in place by institutions to restrict the assistance or options available

to the stigmatized groups.[xix]  There is no greater example of structural stigma

than the “drug test” as proxy for “good parenting.” Selective drug-testing of

pregnant or post-partum people and newborns create an opportunity for bias to

inform who is subject to testing.   

 

 

 

 

I I .  D R U G  T E S T I N G :  T H E  L E G A L  A N D  H E A L T H
I M P L I C A T I O N S



In an oft-cited case study wherein urine toxicology results were anonymously

collected over a 6 month period, it was found that despite similar rates of

substance use among Blacks and whites in the study, Black women were reported

to social services at approximately 10 times the rate for white women, and low-

income women were more likely than others to be reported.[xx] Considering the

legal ramifications of a positive toxicology or assessment, it’s imperative that

patients be made aware of the health benefits as well as the legal consequences

of   submitting to a drug test, and be allowed to make informed decisions about

their medical care. 

 

Take for example the case of SF:

 

 

 

 

Ms. FS a young Latinx woman who had been receiving methadone maintenance treatment

for a long standing opiate addiction and was successfully engaging with treatment during

her pregnancy. Although, methadone is a gold standard of care for pregnant women with

opioid addictions, and while it is usually not recommended to taper methadone use during

pregnancy, Ms. FS made the personal decision to do so because she felt it would decrease

the duration of her newborn’s withdrawal symptoms. Unfortunately, the tapering off

methadone caused Ms. FS to experience painful withdrawal symptoms—symptoms, that

when untreated, have been described by leading medical experts as torture. So in a

moment of incredible pain, she decided to use heroin to gain some relief from the pain she

was experiencing. 

 

When she went into labor, her OBGYN at St. Barnabas Hospital drug tested her and her

newborn without her informed consent, and because she and her baby tested positive for

opiates and methadone, they called ACS. Armed with the single positive opiate test, ACS

brought Ms. FS and her family under court supervision. Although, ACS permitted her to

remain with her three children it was under the condition that she never relapse or reuse,

and fully comply with ACS demands which extended far beyond substance use treatment. 

 

Without a doubt, in the case of Ms. FS she had a substance use disorder. But also she was

by all accounts a great mother to her older children, had committed to continuing treatment

and her newborn had no long term effects of her use during pregnancy.  Unfortunately, the

child welfare system was not able to distinguish her substance use disorder, and instances

of reuse and perhaps relapse, from whether she posed a risk to her children such that

warrants the incredible harm of separating a child from their parents. And in their quest to

“help” her, they inflicted incredible stress and harm to her.[xxi]



 

What Ms. FS experienced is not an isolated incident, nor is it an unusual response

by the hospital or child protective services. While some forms of substance use

can contribute to suboptimal[xxii] maternal and neonatal outcomes, 

 

 

 

 

 

 

 

 

Even though there is no guarantee that if Ms. FS had been provided the

opportunity to provide informed consent things would have definitely changed, it

would have provided her the option to reach out to support networks for herself

and family, and potentially eliminate the need for such intensive intrusion into her

family.   It may have also preserved a trusting relationship with her physician that

could provide a long-term support for both mother and child. 

 

 

 

NewYork is one of nine states where evidence of a positive toxicology alone is not

enough to substantiate a finding of child abuse or neglect.  Rather, in addition to

a positive toxicology, New York requires there to be evidence suggesting actual

harm done to a child.[xxv] However, this does not prevent hospitals from creating

their own internal policies and practices governing drug testing of expectant

mothers. In 2012,  New York Daily News published a story on drug testing new or

expectant mothers in New York City Hospitals. The Daily News reported that more

than a dozen NYC maternity wards routinely test expectant mothers, and this

practice largely occurs in hospitals that serve primarily low-income mothers.[xxvi]

 

 

 

 

W H E N  W O M E N  L I K E  M S .  F S  A R E  T E S T E D  A N D
R E P O R T E D  T O  C P S ,  T H E  R E L A T I O N S H I P  W I T H  M E D I C A L
P R O V I D E R S  I S  O F T E N  S E V E R E D ,  A N D  F U T U R E
E N G A G E M E N T  W I T H  M E D I C A L  P R O V I D E R S
P R E C I P I T O U S L Y  D R O P S . [ X X I V ]  F U R T H E R ,  T H E
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P R I O R I T Y  I N  L I E U  O F  A  T R E A T M E N T  I N T E R V E N T I O N .

I I I .  N E W  Y O R K  P O L I C Y  O N  D R U G  T E S T I N G  



In 2014, New York City Health and Hospitals Corporation (HHC), which operates 11

hospitals, trauma centers and neighborhood health centers delivering services to

more than a million New York City residents, published the sole unifying policy for

its health care facilities regarding pregnancy and drug testing.   The policy

dictates that all pregnant and/or postpartum women who receive health services

at any HHC facility must provide expressed consent to the medical provider prior

to the performance of a toxicology test. The provider must also explain to the

mother how the results of the toxicology test will be used for her medical care and

that of her unborn or newborn child.  If the mother refuses to consent, the refusal

will be documented in her medical record. The policy expresses that a positive

toxicology result is not an indication to report to the State Central Registry of

Child Abuse and Maltreatment unless there is concern regarding the safety of

other children in the home. [xxviii]

 

While this policy rests on the principle of informed consent, it fails in a myriad of

ways. First, the informed consent memorandum is an internal document that is

difficult to locate. Patients continue to be unaware of their rights prior to

submitting to a drug test or screen.   Secondly, the informed consent policy is

expressed and given verbally. There is no documentation that indicates whether

the attending physician or nurse communicated that they were going to perform a

drug test on the patient or the newborn and whether or not the patient agreed to

the test.  Notably, when asked to testify about their drug testing policy at April 10,

2019 hearing at New York City Council,  Health and Hospitals agreed specific and

informed consent that was documented in the medical record for both the mother

and newborn were critical and that healthcare providers should be providing

 

 

 

 

A N  A N A L Y S I S  O F  C I T Y W I D E  T E S T I N G  P O L I C I E S
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T E S T  A T  T H E  D I S C R E T I O N  O F  T H E  P H Y S I C I A N ,  A N D
H O S P I T A L S  I N  M O R E  A F F L U E N T  N E I G H B O R H O O D S
T E S T  O N  R A R E  O C C A S I O N S . [ X X V I I ]



these protections.[xxix]  However, family defender groups representing parents in

New York City, and mothers impacted who have become vocal advocates like

Shakira Kennedy, contend that it is common for their clients and their newborns to

be drug tested at birth, often without their knowledge, without their informed

consent, or even despite their explicit refusal.[xxx] 

 

While the HHC policy is imperfect, it provides guidance to healthcare providers

and protections to patients. Hospitals outside of New York City and out of the 

 

 

 

 

 

 

 

 

 

 

 

 

Drug testing, especially covert drug testing, as a means of detecting substance

use subverts the confidential relationship of trust that is at the heart of every

successful medical care provider/patient relationship. Instead of biologic testing,

physicians should consider relying on self-reporting.   According to studies, self-

reporting has been demonstrated repeatedly to be reliable in conditions where

there is no motivation to lie, and in clinical settings where there are no negative

consequences attached to truthful reporting.[xxxii] Moreover, if the desired goal is

to achieve the best health outcomes for the mother and newborn, then the best

practice would be to develop a trusting relationship with a patient, inform them of

their rights, discuss relevant medical information which could include substance

use history, and respond to the patient’s needs if there is cause to, forgoing any

report to child protective agencies. This is consistent with ACOG’s

recommendation that CPS report is not necessary where the only concern is a

positive toxicology.

 

 

 

 
 
 C O N C L U S I O N :  I N F O R M E D  C O N S E N T  A S  B E S T  P R A C T I C E

T H E  L A C K  O F  U N I F O R M
P O L I C Y  A L L O W S  F O R

B I A S E S  A N D  P H Y S I C I A N S
D I S C R E T I O N  T O  I N F O R M  A

P R A C T I C E  T H A T  C A N  H A V E
L O N G  T E R M  D E L E T E R I O U S
E F F E C T S  O N  T H E  P A T I E N T

A N D  T H E I R  F A M I L Y .

purview of HHC are left to develop

their own guidelines or operate

without guidance as there is no

universal law or practice.[xxxi] The

lack of uniform policy allows for biases

and physicians discretion to inform a

practice that can have long term

deleterious effects on the patient and

their families.
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However, since many hospitals incorrectly interpret CAPTA requirements, the best

and most ethical approach is to seek informed consent prior to testing and

screening the patient and parent permission for the newborn. Informed consent

allows for the patient to make decisions concerning their need to submit to a drug

test having full knowledge of the medical benefits and legal risk associated with

drug testing and reporting a potential positive toxicology. Informed consent also

helps the medical care provider foster a trusting relationship with their patient

and helps the patient to know what to expect in the course of receiving medical

care. This helps the patient, their family and community prepare so that they,

jointly with their medical care provider, can achieve the best outcome for their

family.
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