
Introduction
Very many men and women caught up in the criminal justice system

have unmet mental health needs. Concerns have been raised by,

among others, the National Audit Office, the Justice Committee, HM

Inspectorate of Prisons and the Prisons and Probation Ombudsman.

Soaring levels of self-harm and high numbers of self-inflicted deaths

in prisons across England and Wales have prompted the MA and 

the Independent Advisory Panel on Deaths in Custody (IAP) to work

together to develop and conduct a survey of MA mental health and

learning disability champions and MA branch chairs. The survey

asked respondents for their views on local services relevant to

offenders with particular needs, such as mental illness, substance

misuse problems and learning disabilities. Magistrates were asked

about services, including liaison and diversion, drug and alcohol,

mental health and learning disability, as well as pre-sentence

reports, sentencing options, and specific provision for women. This

article describes the context and results of the survey and some of

the recommendations made in our joint report. The full report, and

references, can be found on the MA1 and IAP2 websites.

Context
The purpose of the survey was to collect magistrates’ views on

sentencing powers and practice in relation to offenders with mental

health conditions, learning disabilities and other needs, with a

particular focus on the use of community sentences as an alternative

to custody.

It has long been acknowledged that a high proportion of offenders

experience poor mental health, especially women, which can lead 

to self-medication of drugs and alcohol and consequent misuse. 

The number of treatment requirements given as part of a community

order is, however, very low. In 2018 the percentage of treatment

requirements commenced as part of a community order or

suspended sentence order is shown in the table below.

The use of community and suspended sentence orders has fallen

steadily, by around a third, during the 10-year period 2008 to 2018,

from a combined total of 166,598 in 2008 to 110,007 in 2018.

According to one recent report (Centre for Justice Innovation, 2018)

there are several reasons for this, ultimately leading to ‘a worrying

sense that trust of sentencers in the delivery of community sentences

is fraying’. In a similar vein, a report by the MA (2018) found that a

lack of information from community rehabilitation companies,

particularly about available community sentences, contributed

towards reduced sentencer confidence in community sentences. 

In 2017/18, five sites across England tested a protocol to increase the

use of the community sentence treatment requirements (CSTR) and

reduce short-term custodial sentences by providing effective, robust

community orders that may include mental health treatment, drug

rehabilitation, and alcohol treatment requirements (MHTR, DRR and

ATR). The protocol has led to a significant increase in the number of

MHTRs in the five sites, and promising health and justice outcomes

for offenders. As a result, on 20 June 2019 it was announced that the

CSTR protocol would be rolled out to nine more courts in Greater

Manchester and London. 

In the year to June 2018 around 61,500 people were sent to prison to

serve a sentence. The majority (70%) had committed a non-violent

offence and almost half were sentenced to serve six months or less. In

June 2019, the MA called for restrictions to be placed on the use of

prison sentences of under eight weeks, adding that such short

sentences should only be used in the ‘most exceptional

circumstances’ or for breach of an existing order.

Prisons are overcrowded and unsafe; they can make pre-existing

mental health conditions worse and cause mental health problems

where none had hitherto existed. 

Magistrates didn’t think that prison should be used as a place of

safety, but said that, on occasion, lack of community facilities meant

they had no alternative other than to send a person to prison if they

were concerned about the safety of the individual or that of others. 

There were 325 deaths in prison custody in the 12 months to

December 2018, up 10% from the previous year. Of these deaths, 92

were self-inflicted. Figures just released by the Ministry of Justice
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Effective community
sentences and the
role treatment
requirements can
play in preventing
deaths in custody

Community Suspended sentence
orders 2018 orders 2018 

Total: 75,750 Total: 34,257

Mental health treatment 

requirement 0.6% (454) 0.6% (205)

Drug rehabilitation 

requirement 5.7% (4,317) 7.7% (2,637)

Alcohol treatment 

requirement 4.1% (3,105) 4.7% (1,610)
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reveal that in the year to June 2019 there were 60,594 incidents of

self-harm – the highest number ever recorded. The annual report of

the Prisons and Probation Ombudsman notes: 

As in previous years, many of the prisoners whose deaths we

investigated in 2017-18 suffered from significant mental health

issues (Prisons and Probation Ombudsman 2018).

Our survey
Against this bleak backdrop, our survey asked selected magistrates

for their views on liaison and diversion services, pre-sentence reports

(PSRs) and sentencing options relevant to offenders with mental

health conditions, drug and alcohol misuse, learning disabilities, and

specific provision for women. 

Information about a defendant’s health, social care and support

needs can help to inform justice proceedings, including the need for

reasonable adjustments and, if found guilty, sentencing options.

Liaison and diversion services provide information about individual

defendants that address mental health and substance misuse

problems, and whether they might have learning disabilities and/or

autism, acquired brain injury and/or communication needs. 

In this study, although most magistrates were aware of liaison and

diversion services and had a reasonable idea about what they could

expect from them, a significant minority didn’t know that reports

included information about mental health, learning disabilities or

substance misuse. 

Our survey showed clearly that magistrates were keen to have fuller,

more timely information on the mental health, substance misuse,

social care and support needs of defendants alongside the full range

of treatment requirements, as laid down in law, at their disposal. 

Most magistrates said that PSRs played a significant role in their

decision-making regarding sentencing; however, there was a mixed

response to reports with magistrates describing a range from

excellent to poor. Some magistrates noted that same day reports

enabled sentencing on the day, so avoiding the need to adjourn. The

CSTR protocol (referred to above) aims for same day PSRs and

sentencing on the day in order to facilitate treatment as early as

possible. Standard delivery reports are the most comprehensive

PSRs, however this does not guarantee a quality product. As one

magistrate observed: 

Too much cut and paste and not enough checking of content. 

In the 10-year period, 2008-2018, there has been a significant decline

in the use of PSRs in both the crown and magistrates’ courts, and a

dramatic decline in the use of standard PSRs in favour of fast delivery

PSRs, both written and oral. 

In our survey, magistrates were asked about the availability of

treatment requirements as part of a community order. Almost all said

there was availability of DRRs and ATRs and most said they had ‘often’

included these treatment requirements as part of a community

sentence. This contrasts strongly with availability of the MHTR. Over

half of magistrates said they had ‘never’ included the MHTR as part of

a community sentence and fewer than half said they ‘rarely’ had.

Magistrates were asked about barriers that prevented them from

making more use of community sentences. Around a third identified

a lack of confidence in community sentences, a lack of knowledge

about what was involved, and a lack of local options. 

Most magistrates were concerned about the ability of defendants

with learning disabilities to participate effectively in court

proceedings. Around two-fifths said that no specific sentencing

options were available for offenders with learning disabilities or said

that they didn’t know. 

The Female Offender Strategy (2018) calls for specific responses to

women who offend. Magistrates were asked about community

sentencing options for women in their area. Around two-fifths said

women-specific options were available for the DRR, ATR and

rehabilitation activity requirement. Just one-fifth said there was a

women-specific MHTR; around two-fifths didn’t know. Magistrates

were asked whether community sentences included provision for

childcare. A small minority said childcare was provided, but most

didn’t know. 

Recommendations and next steps 
Our report made recommendations in six areas; these are:

1. Building confidence in community sentencing

2. Community sentence treatment requirements 

3. Liaison and diversion services

4. Sentencing Council guidelines

5. Pre-sentence reports

6. Prevention of suicide and self-harm in custody

The MA and IAP will follow up recommendations made with ministers

and government departments. The report has been submitted to the

Sentencing Council and the Crown Prosecution Service. 

There is much that can be done by magistrates and you will know best

what is needed in your local area. This could include, for example: 

■ Reviewing working arrangements with liaison and diversion

services to ensure magistrates receive the information they need in

a timely way and the establishment of a feedback loop to consider

what is working well and where improvements can be made. 

■ Ensuring that PSRs are routinely informed by liaison and diversion

services.

■ Ensuring magistrates are kept informed of community sentencing

options in their area, which could be achieved through information

and presentations to magistrates by local probation services and

by magistrates visiting local services – including women’s centres. 

■ Considering what further awareness training and information

might be needed by magistrates on mental health conditions and

disorders, and when a mental health treatment requirement would

be appropriate.

It’s clear that improvements in communication and information

sharing, partnerships between health and justice and proper

availability of mental healthcare across communities can save lives.

Footnotes
1 http://bit.ly/magistrate1989

2 http://bit.ly/magistrate1990

For further information about this article please contact Juliet Lyon at

juliet.lyon@justice.gov.uk.
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Launching the report John Bache, National Chair of
the MA, said: ‘This report underlines the need to have
robust and effective community sentences available as
an alternative to custody for vulnerable offenders in
every area of the country, which is simply not the case
at present, as custody can bring disproportionate risks
of self-harm or suicide for these people. The MA has
supported the recent community sentence treatment
requirement pilots and hopes to see this approach
rolled out to all courts in the near future.’


