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I. INTRODUCTION

In 1993, renowned legal scholar and Critical Race theorist Cheryl Har-
ris’s Whiteness as Property examined how property rights interact with and
reinforce race.! Harris documents how the American property regime de-
veloped in tandem with conceptions of race to inhere the white identity
with protected legal value, shaping historical patterns of domination and
continuing to “reproduce subordination in the present.”2 This paper at-
tempts to build on this canon by considering the role of the corporation—
and, particularly, the expansion of corporate privilege—in reinforcing
these same property interests. I explore how legal conceptions of the cor-
poration developed alongside whiteness as property, evolving and ex-
panding with modern “colorblind” jurisprudence to reify white
domination through an ostensibly race-neutral mechanism.

Part I begins with a discussion of Harris’s Whiteness as Property, which
lays the intellectual foundation for my analysis. I next consider how
whiteness as property has persisted despite the gains of the civil rights
movement and related remedial efforts, suggesting that the expansion of
corporate privilege has played a major role in enabling ongoing inequities
in access to opportunity and resources. Part III explores this connection
more deeply, offering a fuller explanation of corporate privilege’s shifting
functions in enforcing white domination and recounting the curious be-
ginnings of corporate privilege in Santa Clara County v. Southern Pacific
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Railroad Co.3 Part IV offers a detailed history of the expansion of corpo-
rate privilege and its interplay with race, tracing this evolution from Re-
construction and the Lochner era to the retrenchment of corporate
interests following advances in civil rights, and finally to the recent con-
troversies surrounding the global financial crisis and groundbreaking Cit-
izens United* decision.

Part V focuses more explicitly on corporate privilege’s inextricable
connection to the white identity. First, I consider how corporate privilege
benefits whites over people of color, both in terms of disproportionate
material gain and through its reification of the property interests in
whiteness. Next, I examine how corporate privilege creates property in-
terests of its own, perhaps even instantiating a new “tiered political per-
sonhood”s structure where corporations reign as “the new Whites.”s
Finally, I conclude in Part VI by echoing Harris’s call to de-legitimate the
property interests in whiteness and urging that, to fully achieve racial
justice, we must de-legitimate corporate privilege as well.

II. WHITENESS AS PROPERTY
A. Discussion of Whiteness as Property Scholarship

Twenty years ago, Cheryl Harris published the incredibly influential
Whiteness as Property,” which has “framed the debate on race and prop-
erty ever since its publication.”s Harris’s article examines how property
rights interact with and reinforce race, charting how these “historical
forms of domination have evolved to reproduce subordination in the pre-
sent.”? She traces the origins of whiteness as property through the “par-
allel systems of domination of Black and Native American peoples. . . .”10
The boundaries of whiteness evolved in tandem with early conceptions of
property rights, and Harris suggests that “it was the interaction between
conceptions of race and property that played a critical role in establishing
and maintaining racial and economic subordination.”11 Most blatantly,
race interacted with property in declaring white ownership of enslaved
blacks and Native Americans. In this way, “[w]hiteness both allowed
ownership of property and insulated those considered white from becom-
ing the property of others.”12

The concept of whiteness as property is distinct from—though related
to—what has been otherwise analyzed as white privilege, notably charac-

3. 118 U.S. 394 (1886).
4. 558 US. 310 (2010).
5. Atiba R. Ellis, Citizens United and Tiered Personhood, 44 J. MARSHALL L. Rev. 717, 749
(2011).
6. john a. powell & Caitlin Watt, Negotiating the New Political and Racial Environment, 11
J.L. Soc’y 31, 45 (2009) [hereinafter powell & Watt IJ.
7. Harris, supra note 1.
8. Bela August Walker, Privilege Revealed: Past, Present, & Future: Privilege as Property,
42 Wash. U. J.L. & Por’y 47, 52 (2013).
9. Harris, supra note 1, at 1714.
10. Id.
11. Id. at 1716.
12. Nancy Leong, Racial Capitalism, 126 Harv. L. Rev. 2151, 2158 (2013).
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terized by Peggy McIntosh as “an invisible package of unearned assets
[whites] can count on cashing in each day, but about which [they are]
‘meant’ to remain oblivious.”13 Harris analyzes how courts established
white privilege as a form of property by granting it legal status and pro-
tecting it as a vested interest. As she explains, “law’s construction of
whiteness defined and affirmed critical aspects of identity (who is white);
of privilege (what benefits accrue to that status); and, of property (what
legal entitlements arise from that status).”1* Whiteness as property, then,
reifies white privilege—but the two are not one in the same.

As Harris goes on to examine, whiteness meets several classical fea-
tures of property: 1) rights of disposition, 2) right to use and enjoyment,
3) reputation and status property, and 4) the absolute right to exclude.1s
It is this right to exclude that serves as the “conceptual nucleus”s of
property and whiteness and most clearly differentiates the white racial
identity from all others—making whiteness “unadulterated, exclusive,
and rare.”V7 Accordingly, as enforced by our legal structure, just “one-
drop” of non-white blood can irreparably contaminate it.8 This is so
even as whiteness remains a shifting target with no clear definition. For
example, in 1922, the Supreme Court rejected a Japanese man’s claim that
he fit the social expectations of white identity and thus should be permit-
ted to naturalize, emphasizing instead a pseudo-scientific and ethnologi-
cal paradigm of whiteness;!? yet, the very next year, the Court rejected an
Indian man’s ethnological claim to whiteness in favor of amorphous soci-
etal perceptions of racial identity.2 Nancy Leong suggests that, by re-
jecting any consistent conception of whiteness, “[w]hite individuals and
institutions had the power to police their own boundaries . . . ex-
cercis[ing] the essential property right of exclusion.”2

Harris next employs the legal narratives of Plessy v. Ferguson2 and
Brown v. Board of Education® to demonstrate how the property interests in
whiteness have been “transformed, but not discarded, in the Court’s new
equal protection jurisprudence.” As Harris chronicles, it was Homer
Plessy’s attorney, Albion Tourgee, who first proposed the theory of white-
ness as property, arguing that the railroad had deprived Plessy of his
reputation as a (7/8ths) white man.»> Tourgee argued that “the reputa-
tion of belonging to the dominant race . . . is property, in the same sense

13. Peggy McIntosh, White Privilege: Unpacking the Invisible Knapsack, 1990 INDEP. ScH.
31, 31 (1990).

14. Harris, supra note 1, at 1725.
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17. Id. at 1737.

18. See, e.g., An Act to Preserve Racial Integrity, Act of March 20, 1924, ch. 371, 1924 Va.
Acts 534.

19. Ozawa v. United States, 260 U.S. 178 (1922).

20. United States v. Thind, 261 U.S. 204 (1923).

21. Leong, supra note 12, at 2159.

22. 163 U.S. 537 (1896).

23. 347 U.S. 483 (1954).

24. Harris, supra note 1, at 1714.

25. See id. at 1747.
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that a right of action or inheritance is property.”2 Indeed, he went even
further, imploring the Court that “the reputation of being white . . .is . ..
the most valuable sort of property, being the master-key that unlocks the
golden door of opportunity[.]”>? The Court declined to consider this
claim, not because it found no reputational property inhered to the white
identity, but because it refused to hold that Plessy was actually white.2s
Demonstrating this fundamental right of exclusion, the Court used its dis-
cretion to keep the “master-key” out of Plessy’s reach.

While most legal scholars consider Plessy and Brown to be at funda-
mental odds with one another, Harris argues that Brown merely “disman-
tled an old form of whiteness as property while simultaneously
permitting its reemergence in a more subtle form.”» In short, “[w]hite
privilege accorded as a legal right was rejected, but de facto white privi-
lege not mandated by law remained unaddressed.”s By failing to chal-
lenge the substantive inequities created and reinforced by legally-
protected white privilege over time, Brown effectively enshrined white
domination as a “legitimate and natural baseline,” creating a property
interest in the racially-biased status quo.3!

Building on this framework, Harris considers how this new form of
whiteness as property works to reconstitute subordination while masking
its presence in colorblind platitudes.22 Her principal focus here is white-
ness as property’s role as the “unspoken center”s of the backlash against
affirmative action, as illustrated by Regents of the University of California v.
Bakke, City of Richmond v. J.A. Croson & Co.,35 and Wygant v. Jackson Board
of Education.® In these cases, the Court’s approach suggests that “the pa-
rameters of appropriate remedies are not dictated by the scope of the in-
jury to the subjugated, but by the extent of the infringement on settled
expectations of whites.”” Thus, the property interest in whiteness
presents a virtually impenetrable barrier to any substantive remediation.
To remove this barrier and de-legitimate whiteness as property more gen-
erally, Harris concludes that we must implement properly structured af-
firmative action programs that “challenge the characterization of the
unfettered right to exclude as a legitimate aspect of identity and

property.”38

26. Brief for Plaintiff in Error at 8, Plessy (No. 210).
27. Id. at 9.

28. See Plessy, 163 U.S. at 549-52.
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33. Id.
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36. 476 U.S. 267 (1986).

37. Harris, supra note 1, at 1768.
38. Id. at 1715.



CoRPORATE PRIVILEGE RerFieEs WHITENESS As ProrPErTY B 133

B. Whiteness as Property Today

Though Harris documents the many valuable property interests still
inhered in white racial identity, many of the legal protections historically
conferred to whites were, to some extent, eroded by the civil rights and
related movements. While Brown “failed to expose the problem of sub-
stantive inequality in material terms produced by white domination and
race segregation,”® the Civil Rights Act of 1964% and the Voting Rights
Act of 19654 extended protections beyond prohibiting purely state-sup-
ported discrimination to target broader social practices, norms, and
prejudices that oppressed people of color.#2 Though both of these statutes
have been substantially weakened in recent years, their implementation—
along with affirmative action and other race conscious remedies—helped
produce a measurable change in conditions, including an increase in
wealth among families of color.s

However, this trend has not endured; in just the last 25 years, the
wealth gap between blacks and whites has nearly tripled.# At present,
the Federal Reserve Board estimates that for every dollar of wealth
owned by the median white family in the U.S. Latino families have
twelve cents and black families a dime.®s> Accounting for gender dispari-
ties makes these numbers far more discouraging: single black and Latino
women own just one penny of wealth for every dollar claimed by men of
their respective race—and only a fraction of a cent compared to white
men.

The failure of formal equality and the persistence of whiteness as
property, as characterized by Harris, deserve much of the blame for these
ongoing inequities, particularly to the extent that these property interests
were invoked to weaken civil rights protections and gut most attempts at
affirmative action. One can hardly expect any serious leveling of the
playing field when the “existing distribution of social goods that was

39. Id. at 1752.

40. 42 US.C. § 21 (1964) (declaring that “[n]o person in the United States shall, on the
ground of race, color, or national origin, be excluded from participation in, be de-
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receiving Federal financial assistance”).

41. 42 US.C. § 1973 (1965) (prohibiting attempts “to deny or abridge the right of any
citizen of the United States to vote on account of race or color”).

42. john a. powell & Stephen Menendian, Beyond Public/Private: Understanding Excessive
Corporate Prerogative, 100 Ky. L.J. 43, 85 (2012).
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datatools.urban.org /Features /wealth-inequality-charts/ (last visited Feb. 23, 2015),
archived at http:/ /perma.cc/CZF2-G5QE.
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available at http:/ /www.insightcced.org/uploads/CRWG/LayingTheFoundation
ForNationalProsperity-MeizhuLui0309.pdf, archived at http:/ /perma.cc/94E4-Y68S;
see also FEDERAL RESERVE Bp., 2007 SurvEy oF ConsSUMER FInaNces, FurL PusLic
Data SeT, available at http:/ /www federalreserve.gov /econresdata/scf/scf_2007sur
vey.htm, archived at http://perma.cc/5PF6-3BR6.

46. FEDERAL RESERVE BD., supra at note 45.
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originally determined by whiteness continues to define the normative
baseline.”#” Worse still, by “disassociating white privilege from past and
present economic exploitation and adopting an emphasis on race-neutral-
ity,”48 the legal system and larger cultural narrative forcibly angle our
necks to make the playing field look perfectly level—and to make it ap-
pear that its many casualties are jumping rather than being pushed.
These mechanisms are very real, and their damaging effects are only
magnified as they interact; yet there is another insidious mechanism en-
trenching continued white domination, which has scarcely been ad-
dressed in Critical Race scholarship: the proliferation and legal
ratification of corporate privilege.

IIT. EMERGENCE OF CORPORATE PRIVILEGE
A. Defining Corporate Privilege

Harris shows how law has been used to create and perpetuate white-
ness as property both overtly and covertly, moving from an explicitly
subordinating legal regime in Plessy to an implicitly subordinating legal
baseline after Brown. Corporate privilege has contributed significantly to
this dynamic, and exploring its function in this history offers a fuller pic-
ture of how the law has constructed whiteness as property over time.
When white supremacy was explicit in law, corporate privilege played a
supporting role, reaffirming the Jim Crow regime and allowing whites to
maintain economic dominance in a post-slavery world. Yet as white
supremacy was forced into an implicit role with the advent of formal le-
gal equality, corporate privilege filled this void by transforming into
something far more pervasive and much more explicit.

As people of color and women formed major grassroots movements to
dismantle legal subordination, corporate advocates—to be clear, wealthy
white men—embarked on their own movement for greater corporate
privilege. Dating back to the end of the Civil War, elite business leaders
pushed for deregulation and novel legal doctrines to protect the power
and resources already in their possession, while simultaneously lobbying
to increase this influence by privatizing elements of the public sphere. In
the century and a half since, corporate advocates have succeeded in creat-
ing a category of legally fictitious “people”: people untouched by crimi-
nal prosecution and moral judgment; people unchecked in exploiting the
resources and labor of the global underclass; people unrestrained in stuff-
ing the ballot box with endless, under-taxed dollars disguised as free
speech. The trouble with the current corporate legal regime, then, is not
simply that we have allowed corporations to become people; instead, it
may be that we have allowed people to become corporations—maintain-
ing historical oppression from behind the corporate veil.

Today, it is white supremacy that plays a supporting role to corporate
privilege, as the latter expands to entrench a system of corporate

47. Leong, supra note 12, at 2160.

48. Ryan Fortson, Correcting the Harms of Slavery: Collective Liability, the Limited Prospects
of Success for a Class Action Suit for Slavery Reparations, and the Reconceptualization of
White Racial Identity, 6 AFr. Am. L. & PoL’y Rep. 71, 81 (2004).
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supremacy. Though corporate supremacy is cloaked in free market plati-
tudes that track the “colorblind” myth of meritocracy, its historical evolu-
tion has run parallel with whiteness, making corporate power similarly
“unadulterated, exclusive, and rare.”# Corporate supremacy is also simi-
larly subordinating. The persistent reality of corporate demographics
makes clear that this system was created by and for wealthy white men,
effectively transferring the property interests in whiteness to another, less
detectable form. To play on Peggy McIntosh’s framing of white privilege,
corporate privilege might be understood as an invisible package of
unearned assets corporate actors can count on cashing in each day, but
about which the public is meant to remain oblivious.5

B. Creating Corporate Privilege

Though the expansion of corporate rights and the stagnation of civil
rights in the wake of Reconstruction are rarely discussed in the same
classroom, this post-War period marks the historical center of both the
corporate privilege and racial justice movements. Reconstruction was, of
course, a time of extreme tumult, as the legal and social order in the
United States was largely upended and the path for the future remained
uncharted. The eventual fate of both movements may be tied back to the
split within the Republican Party following the Civil War. While radical
Republicans supported the redistribution of land “both to weaken the
slave owner class as well as to strengthen the free man,” these priorities
eventually lost out to Republicans interested in a national platform for
business and not in a national platform for citizenship.st Given this
deeply entwined history, it is impossible to get a full picture of corporate
privilege without considering its interplay with racial inequity.

Central to the movement for racial justice has been a challenge to the
public/private distinction, as groups that have been denied access to pri-
vate resources turn to public means for the vindication of their interests.
Prior to the Civil War, it was generally accepted that public law could
reach private actions,52 even as the debate raged over federal versus state
supremacy. john a. powell and Caitlin Watt suggest it was not until
“non-whites started to successfully make claims to participating in the
public space [that] there was a move to both private space and an effort to
destroy the public.”58 Because the power to exclude is so central to the
white identity, when the Civil War amendments forced whites to share
the public space, they responded by situating many of their interests in
the private sphere and erecting the arbitrary barrier of state action to keep
blacks out.

The expansion of corporate power has worked in the opposite direc-
tion—transforming what were historically state-created entities beholden
to the public interest into amorphous aggregations of individual legal

49. Harris, supra note 1, at 1737.

50. McIntosh, supra note 13, at 31.

51. john a. powell & Caitlin Watt, Corporate Prerogative, Race, and Identity Under the Four-
teenth Amendment, 32 Carpozo L. Rev. 885, 894 (2011) [hereinafter powell & Watt II].

52. powell & Menendian, supra note 42, at 85.

53. powell & Watt I, supra note 6, at 42.
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rights singly beholden to private interests. For the first several hundred
years of its history, the corporate form was limited to state-chartered enti-
ties, which were endowed with special legal advantages that enabled
them to serve a broader public objective.> For instance, many early cor-
porations performed municipal and public utility functions more closely
associated with governmental obligations.5s Even after incorporation be-
came an increasingly popular form of private business venture, the domi-
nant assumption “that the state conferred the privileges of incorporation
not simply for the private benefit of the incorporators, but also to further
the general welfare” endured for the majority of the corporation’s his-
tory.5% The idea that corporations could be private entities entitled to in-
dividual legal protections did not make its way into mainstream
discourse until the end of the 19th century.s”

Though the Citizens United decision thrust the “corporations are peo-
ple” doctrine into the public consciousness, the doctrine’s origin can be
traced to this push for privatization, which came on the heels of the Four-
teenth Amendment. With the tempting prospect of equal protection
under the laws, advocates began to argue that corporations were real en-
tities independent of the state and thus entitled to the same protection
from government intervention guaranteed to individuals.58 The Supreme
Court did not address this radical proposition until 1886, in Santa Clara
County v. Southern Pacific Railroad Co.» Even so, the Court’s path to the
doctrine of corporate personhood is highly unusual and arguably suspect.

A few years earlier, Roscoe Conkling argued in front of the Court on
another railroad case that ultimately led to Santa Clara.&© Conkling, a U.S.
Senator from New York, had served on the Joint Committee on Recon-
struction that drafted the Fourteenth Amendment.st In a presentation to
the Justices, he read from the Journal of the Joint Committee’s delibera-
tions, which had yet to be published.c2 Historians suggest that Conkling
quoted selectively from the journal to create the false impression that the
Framers of the Fourteenth Amendment chose the term “person” with the
specific intent of protecting corporate rights.s3 Conkling emphasized to
the Justices that at the time the Fourteenth Amendment was ratified, cor-
porate leaders were lobbying for “congressional and administrative pro-
tection against invidious and discriminating State and local taxes”—
neglecting to mention that the Reconstruction Congress decidedly rebuf-

54. David Millon, Theories of the Corporation, 1990 Duke L. J. 201, 207 (1990).
55. Id.

56. Id.

57. Id. at 211.

58. Id. at 213.

59. Santa Clara, 118 U.S. at 394.

60. Davis H. Gans & Douglas T. Kendall, A Capitalist Joker: The Strange Origins, Dis-
turbing Past, and Uncertain Future of Corporate Personhood in American Law, 44 J. Mar-
sHALL L. Rev. 643, 660 (2011).

61. Id.
62. ld.
63. Id
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fed these appeals.¢¢ It was not until many years later that Conkling’s seri-
ous misrepresentations came to light.¢s

Yet, even with Conkling’s priming, the text of the Santa Clara opinion
never addressed the matter of corporate personhood. Instead, in another
dubious set of circumstances, the pronouncement that corporations were
“people” entitled to Fourteenth Amendment protection appeared only as
an aside in the case’s headnotes—inserted by an overzealous court re-
porter who extrapolated this conclusion from an offhand remark by the
Chief Justice in oral argument.s6 Though a majority of the Court never
actually ruled on corporate personhood, Santa Clara continues to be cited
as declaring corporations legal persons entitled to constitutional protec-
tion.e? Corporate personhood was then used to set the stage for a much
greater expansion of corporate rights.

IV. ExpansioN OF CORPORATE PRIVILEGE
A. Reconstruction and the Lochner Era

Since 1886, the Due Process Clause of the Fourteenth Amendment has
emerged as “[o]ne of the principal mechanisms for using the Constitution
to protect excessive corporate prerogative.”8 During the same period
that the Supreme Court decimated the promise of equal protection for
blacks, it employed the Fourteenth Amendment to proliferate corporate
rights. Between 1890 and 1910, 288 equal protection cases addressed cor-
porations; only nineteen involved descendents of slaves.s® In 1938, Justice
Black lamented that, in the years since Santa Clara, more than half of Su-
preme Court cases applying the Fourteenth Amendment addressed cor-
porate equal protection while only one-half of one percent considered the
rights of blacks.7

Perhaps the most famous of these corporate cases is Lochner v. New
York, which invalidated a New York law regulating working hours, sani-
tation, and labor conditions in bakeries—ushering in the era of “substan-
tive due process.”7 In the thirty years following Lochner, the Court struck
down nearly two hundred labor laws, minimum wage laws, and eco-
nomic regulations, all under the auspices of protecting corporate constitu-
tional rights.”2 Of course, this same period saw the height of Jim Crow
laws and black codes, which the Court upheld as a matter of states’ rights.
As powell and Watt suggest, Lochner and Plessy enforced “states’ rights as

64. Id.

65. Tep NAcE, GanGs OF AMERICA: THE RisE OF CORPORATE POWER AND THE DISABLING
or DEMocRrAcy, 106 (2005).

66. Court records show that Chief Justice Waite told the attorneys that the Court did not
wish to hear argument addressing whether the Fourteenth Amendment applies to
corporations, because the Justices were “all of the opinion that it does.” However,
this purported unanimity never made it into Santa Clara’s majority decision. For
greater detail, see id. at 102-09.

67. Id. at 102.

68. powell & Menendian, supra note 42, at 68.

69. Id.

70. Conn. Gen. Life Ins. Co. v. Johnson, 303 U.S. 77, 90 (1938).

71. 198 U.S. 45 (1905).

72. powell & Menendian, supra note 42, at 68 (2012).
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applied to blacks and other non-whites and judicial federal protection
against states’ rights and Congress as applied to businesses and corpora-
tions.”” In this way, the Court effectively subverted the Amendment de-
signed to overturn Dred Scott’s’ holding of slaves as property to preserve
the corporate property of many former slave owners. It was during this
era that corporations ascended steadily to a place of immense wealth and
power, with Jim Crow diligently guarding the back entrance.

While this selective enforcement of the Fourteenth Amendment carries
clear racial implications, the judiciary went out of its way to avoid ac-
knowledging them. As Richard R.W. Brooks documents, courts pro-
claimed corporations to be legal persons, but this personhood was
deemed conspicuously colorless in an era of strict racial division.”> In-
deed, Brooks opens his article, Incorporating Race, by recounting how a
former slave was able to circumvent a restrictive covenant barring black
property ownership by purchasing the land in his (exclusively black-
owned) corporation’s name.”

It may seem counterintuitive that courts enforced Jim Crow segrega-
tion only to turn a colorblind eye to corporate actors. Yet, Brooks argues
that courts chose this approach to fortify Jim Crow; attempting to attri-
bute race to “strictly legal persons. . .would have revealed the unadorned
legal construction of race and undermined the political and social regime
of that period.””7 After all, “[i]t is much harder to maintain that blacks
are naturally inferior to whites, and therefore subject to white control, if
blacks are not naturally black, but instead made so by law.”78 Here, then,
we see how the legal treatment of the corporation evolved alongside the
construction of whiteness as property, each reinforcing the other. While
the Jim Crow legal regime protected the property interests in whiteness
overtly—tracking Harris’s Plessy analysis— the corporate legal regime
presciently adopted Brown’s colorblind approach to reinforce white
supremacy covertly, in a “more subtle form.”7

The legal evolution of the corporation well illustrates how the private
interests of corporate actors and the public interests of subordinated
groups are frequently in direct tension with one another.80 Indeed, Justice
Powell—the architect of the Court’s commercial speech decisions which
laid the legal foundation for Citizens United—acknowledged these ten-
sions in a memo sent to the Director of the Chamber of Commerce.8! In
the memo, Justice Powell frames the judicial branch as a crucial tool for

73. powell & Watt II, supra note 51, at 888-89.

74. 60 U.S. 393 (1857).

75. See generally Richard R.W. Brooks, Incorporating Race, 106 CoLum. L. Rev. 2023
(2006).

76. Id. at 2024.

77. Id. at 2047.

78. Id. at 2067.

79. Harris, supra note 1, at 1753.

80. powell & Menendian, supra note 42, at 77.

81. Memorandum from Lewis F. Powell, |r., to Eugene B. Sydnor, [r., Chairman of the Educ.
Comm., US. Cnamser OF COMMERCE (Aug. 23, 1971), available at http://
reclaimdemocracy.org/powell_memo_lewis/ (last visited May 8, 2014) archived at
http:/ /perma.cc/6YBS-T8XW.
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reclaiming corporate power and stresses that the success of “[lJabor un-
ions, civil rights groups and now the public interest law firms . . . often
[come] at business’ expense.”82

This conflict between public and private arose frequently throughout
the corporate-friendly Lochner era. Even when Lochner was finally invali-
dated by 1938’s Carolene Products the opinion strengthened the inverse
connection between corporate interests and racial justice. Though the dis-
pute in Carolene Products had little to do with race, the Court’s famous
“footnote four” simultaneously lowered the level of scrutiny for eco-
nomic regulations and instated a higher level of scrutiny for laws aimed
at “discrete and insular minorities.”s

B. Post-Civil Rights Developments

Perhaps unsurprisingly, it was this post-Lochner era that saw the most
substantial progress in racial justice, developing alongside a robust sys-
tem of federal regulation of corporate behavior. Rachel F. Moran notes
that “the Supreme Court’s references to corporate personhood waned,
just at the moment that the [Fourteenth] Amendment was reinvigorated
as an instrument of racial justice.”# She suggests that it is likely that the
civil rights movement “revealed how legal personhood had devolved
into an abstraction that masked the dehumanization of non-Whites,”
making corporate personhood appear “increasingly anomalous.”86
Whether or not a causal connection can be definitively established, it is
curious that the Court again shifted its approach to corporate doctrine
shortly after the civil rights movement achieved significant gains in the
1960s and 70s. Beginning the following decade, the Court reversed its
previous position holding corporations as race-neutral entities and began
to recognize their distinct racial makeup. In 1989’s Richmond v. Croson 8
the Court implicitly acknowledged corporate racial identity to affirm a
white-owned corporation’s objection to race conscious set aside pro-
grams, without ever addressing this break from prior precedent.ss Once
again, changing corporate doctrine pitted the interests of corporations
and the interests of people of color against one another.

It was during this same time that an alternate framing of the corporate
form gained significant traction, one even more privatized and safely
outside the realm of regulation. This “nexus of contracts” model orients
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the corporate form as the aggregation of the “relations among managers,
shareholders, and the other participants in the firm.”# It draws heavily
on neoclassical economics, eschewing government regulation in favor of
“free market” forces to lead all parties to maximum efficiency. Building
on earlier aggregate theories of incorporation, the nexus of contracts ap-
proach positions corporate officers as trustees of their shareholders’ prop-
erty, creating an affirmative legal obligation to protect and maximize
shareholder interests—often to the detriment of the broader public.% This
latest theory of the corporation entrenches the dichotomy between public
and private interests even more deeply. Especially because “[c]apital is
largely concentrated in the hands of men as a result of powerful histori-
cal, cultural, economic, and political norms,” further privatizing the cor-
porate form “reinforces pre-existing notions of ownership and thus the
imbalance in property relations. . . .”9

The privatization of corporate interests can also be understood as in-
creasing the property value of the corporation, since property is merely a
“legal construct by which selected private interests are protected and up-
held.”2 These property interests not only have significant social influ-
ence, but they have allowed corporations to accumulate and concentrate
wealth in ways never before possible. As Justice Stevens highlights in his
Citizens United dissent, corporations “are uniquely equipped to seek laws
that favor their owners not simply because they have a lot of money but
because of their organizational structure.”s8 The corporate form is de-
signed to maximize efficiencies and coordinate resources at a moment’s
notice, giving them a distinct advantage in “the market for legislation.”*
This dynamic allows corporate actors to pursue “a type of rent seeking
that is ‘far more destructive’ than what noncorporations are capable of.”%

Such corporate political advantage played out on a national stage in
the late 1970s, when deregulation became a powerful bipartisan move-
ment.% Over the next ten years, corporate lobbyists successfully removed
scores of regulations designed to protect the public interest in the broad-
casting, banking, telecommunications, oil and gas, and transportation in-
dustries.”” The deregulation of the banking system, especially, widened
the gulf between (mostly white) corporate actors and subordinated racial
groups. While removing financial regulations benefitted the corporate
elite, those groups with the lowest levels of wealth (mostly non-white)
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were “locked in a stiff economic struggle for jobs, resources, and expen-
sive credit . . . paying the highest sustained real interest rates of the
century.”9

C. Recent Controversies

Of course, it was this same deregulation that precipitated the 2008 fi-
nancial crisis, which also disproportionately affected people of color—
who were more than three times more likely to have subprime loans.»
United for a Fair Economy believes the total reduction in wealth caused
by the financial collapse to be the “greatest loss of wealth for people of
color in modern US history,” at an estimated $164-213 billion.100

Perhaps the most obvious manifestation of corporate privilege lies in
how the government responded to this recent crisis. Wall Street banks
that plunged much of the world into the worst financial meltdown since
the Great Depression were given record-breaking bailouts while the pub-
lic was offered only the most meager of remedial programs.i01 Further,
despite extensively documented acts of purposeful malfeasance, not one
Wall Street CEO “even came particularly close to facing criminal
charges,”102 and just one banking executive has been incarcerated, six
years after the collapse of the global economy.1®3 The racial implications
of such corporate privilege are readily apparent in a country that boasts
2.2 million prisoners—a full 65% of whom are people of color.1¢ Indeed,
it is a fitting coincidence that, while Wall Street bankers are overwhelm-
ingly white, the one man facing jail time is of Middle Eastern descent.105

More generally, against the backdrop of growing incarceration rates,
Three Strikes laws, and the steady push for leaders to be “tough on
crime” that characterized the last quarter of the twentieth century, corpo-
rate criminal behavior receives clear special treatment. White collar crime
tends to be framed as a private conflict to be resolved through civil suits
without need for government interference. In the unlikely event that
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criminal liability is pursued, corporations typically face civil repercus-
sions in the form of monetary penalties and oversight rather than more
oppressive forms of criminal punishment. Far more frequently, corpora-
tions avoid criminal prosecution altogether by entering into non-prosecu-
tion or deferred-prosecution agreements with the state.106

Just two years after the financial crisis, the country saw renewed cor-
porate outrage when the Supreme Court opened the floodgates to unlim-
ited corporate spending in political campaigns with Citizens United v.
FEC.17 In Citizens United, the Court held that government restrictions on
corporations’ independent political expenditures violated the First
Amendment.18 This decision has many troubling implications, chief
among them the concern that it “confirm[s] the ascendency of corporate
interests as the dominant form of capital within our society.”1 Because
the corporate entity was specially crafted for the efficient accumulation
and concentration of wealth, the legal enshrinement of political spending
as a type of protected speech is especially dangerous. Given this context,
removing meaningful financial limits on corporations’ First Amendment
rights does not simply give them the right to speak—it permits them to
drown out all those who disagree.

Citizens United is all but guaranteed to further entrench “[corporate]
dominance over society through insuring their privilege [in] the political
process.”110. Ronnie Cohen and Shannon O’Byrne emphasize the public/
private tensions at play here, noting that Citizens United reflects a context
in which corporate power expanded significantly while public power was
severely reduced.it Though the proliferation of corporate privilege has
centered on pushes toward privatization, Citizens United suggests that
privatization is not enough; instead, corporate advocates hope to claim
the rights of the public sphere and the privileges of the private sphere
with minimal accountability to either.

V. CorrPORATIONS ARE (WHITE) PEOPLE
A. Corporate Privilege as Whiteness

It must be emphasized that, despite early characterizations of corpora-
tions as race-neutral legal entities, corporate privilege has a clear racial
allegiance—undergirding the property interests in whiteness. All of the
various avenues of corporate privilege discussed in the previous section
not only operate in tension with the legal interests of communities of
color, but the material advantages reaped by corporations primarily bene-
fit the white elites who own and control the vast majority of them. As
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Atiba R. Ellis suggests, “the more important political person after Citizens
United—indeed, the now-privileged class—is apparently the corporation
and the people who control it.”12 The persistent reality of corporate
demographics and continued white dominance ensure that any expan-
sion of corporate power “fundamentally . . . shifts power away from com-
munities of color (and women) notwithstanding their increased voting
power.”113

Despite token efforts at diversity, the highest echelons of corporate
America are overwhelmingly white and male. White men account for
just 31% of the U.S. population4 yet hold 67.9% of board seats in Fortune
100 companies, with women collectively at 19.8% and people of color at
16.3%.1155 Women of color hold only 3.9% of these board positions.116 Ex-
ecutive leadership is skewed even more dramatically. Last year, well
over 90% of Fortune 500 companies were headed by white men, with only
22 women, 6 African Americans, 8 Latinos, 8 Asian Americans, and 0 Na-
tive Americans serving as CEOs.17 More generally, while 21% of all busi-
ness enterprises use the corporate form, only an estimated 12% of Latino-
owned companies and 8.8% of black-owned companies are incorpo-
rated.18 In this way, corporate privilege effectively reifies the property
interests in whiteness, capturing many of the entitlements historically
conferred by the white identity through an ostensibly race (and sex-) neu-
tral mechanism—fitting perfectly within the Supreme Court’s current
“colorblind” regime.

Yet even these raw demographics highlight an apparent tension in
equating corporate privilege with whiteness: while a vast majority of cor-
porate actors are white, the vast majority of whites are not corporate ac-
tors. However, as Harris suggests, whites need not have access to
significant power and resources to benefit from whiteness as property.
This is because the “material benefits of racial exclusion and subjugation”
have long functioned to “stifle class tensions among whites.”119 With the
property interests in whiteness so deeply entrenched, middle and work-
ing class whites generally do reap relative economic benefits from their
broader racial dominance. For example, on average, poverty-level whites
control nearly as many net financial assets as the highest-earning blacks—
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$26,683 and $28,310, respectively.i0 But even without these economic
benefits, W.E.B. Du Bois theorizes that whiteness also offers an important
“public and psychological wage” to less privileged whites.121

Similarly, powell and Watt propose that whites now “occupy the mid-
dle stratum between the corporations, as the elites to whom they owe
allegiance, and the non-whites over whom they dominate.”12 This
slightly altered power structure confers similar benefits on whites as the
overt white supremacy of old—in the form of economic advantage, as
well as an “invested ontological identity in whiteness, which allows them
to associate with other elites and to not associate with non-whites, espe-
cially blacks.”123 powell and Watt go on to note that “[i}t could be sug-
gested that whites in America increasingly concede to corporate power
and identify with it as part of whiteness,” as an extension of the “ability
to exclude, control, and dominate that defines their racialness.”12¢ This
would explain why “the new Republicans—and the Tea Party—have coa-
lesced around the idea of low taxes, no government control over corpora-
tions, and defiance of healthcare that is not corporate-controlled . . .
voting and acting directly against their economic interests in favor of cor-
porate prerogative.”125

B. Corporate Privilege as Property

Corporate privilege not only reifies the property interests in white-
ness, it also carries significant property interests of its own. Just as
“[a]ccording whiteness actual legal status converted an aspect of identity
into an external object of property, moving whiteness from privileged
identity to a vested interest,” the doctrine of corporate personhood con-
verted corporations from state-governed entities to independent actors
protected against state intervention. While the legal structures erected to
protect these property interests in corporate privilege have been explored
at length above, it is also useful to analyze corporate privilege as property
more generally, specifically through its right to exclude. Just as the right
to exclude forms the “conceptual nucleus” of whiteness as property,? it
serves a parallel and central function in the construction of corporate
privilege.

Unlike whiteness, the corporate identity is technically open and avail-
able to all. This purported accessibility and equal opportunity reinforce
the myth of meritocracy that legitimizes the post-Brown iteration of white-
ness as property. Yet, just as our ostensibly level playing field is tilted in
favor of whites, corporate privilege is heavily skewed in favor of white
elites. On its own, the corporate form does offer notable legal privileges,
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chief among them a shield against civil (and criminal) liability and
favorable tax codes. However, the major mechanisms for power and in-
fluence detailed in Part IV are solely the province of big business—not
just corporations, but corporate empires. The right to exclude in the cor-
porate context, then, can be thought of in terms of the advantages created
by economies of scale, as well as the significant barriers to entry created
by pervasive wealth inequality and oligarchic norms.

There is the occasional exception to the rule—the corporate Horatio
Alger that makes its way to the top of the ladder by the skin of its boot-
straps—but the vast majority of corporations that reach this level of
power and influence can only do so via large amounts of wealth amassed
over generations. Indeed, many would-be Horatio Algers end up either
pushed out of the market by their big business competition or bought out
as a matter of course. As Ellis suggests, “the definitions of personhood
and property not only define privilege but they also grant access to the
most effective means of influence and power . . . allow[ing] those who
possess political personhood to amass capital and wealth to re-enforce
and replicate their own status.”127 When theory meets practice,
“[c]orporations, like whites, are in a position that is defined in large part
by control and domination over, or exclusion of, the other.”128

Ellis frames the expansion of corporate privilege—particularly Citizens
United—as the establishment of a new tiered personhood structure, remi-
niscent of that which existed between whites and blacks in times of overt
white supremacy: “As Dred Scott empowered slaveholders, and Plessy
privileged the separate white society over African American society, per-
haps the ramification of the Court’s latest personhood analysis is the
privileging of corporate power over the traditional political power cur-
ried by parties and individuals.”12

Though much of Ellis’s analysis centers on the power disparities be-
tween artificial corporate persons and living, breathing citizens, he also
suggests that “this story is, once again, explicitly about race, gender, and
class stratification.”130 Once more underscoring the conflict between cor-
porate interests and the push for racial justice, powell and Watt note that
“lals with Dred Scott, Lochner, Plessy, Slaughter-House, and Santa Clara,”
the Court’s decision in Citizens United “represent[s] the expansion of cor-
porate rights at the same time as the reduction of civil rights, especially
the civil rights of blacks.”131 As is the case with many major expansions
of corporate privilege, it is curious timing that the Court dealt such a
major blow to public democratic interests just two years after record-
breaking voter turnout among people of color,3 who are expected to
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compose a majority of the U.S. population in the next few decades.1 Yet
again, an expansion of corporate privilege may have come just in time to
break whiteness as property’s fall; given the current trend of growing cor-
porate influence, Ellis posits that “[b]y 2050, political, economic, and so-
cial power may be concentrated in the hands of a minority of mostly
white, mostly male powerbrokers who may effectively be an oligarchy in
relation to the majority-minority population.”13

powell and Watt take this analysis one important step further.1s They
argue that in American society, race is “not about skin color, but about
the production of group identity with the power to exclude, control, and
benefit.” Given the erosion of whiteness’ property value and the concom-
itant expansion of corporate power since the Civil War, they suggest that
“when viewing race as a system of powers to exclude and control,” cor-
porate privilege not only reifies whiteness as property, but corporations
themselves “are clearly the new Whites.”136

VI. CONCLUSIONS AND RECOMMENDATIONS

Twenty years ago, Cheryl Harris characterized the property interests
in whiteness as “resilient and adaptive to new conditions.”137 She noted
that “[o]ver time it has changed in form, but it has retained its essential
exclusionary character and continued to distort outcomes of legal dis-
putes by favoring and protecting settled expectations of white privi-
lege.”13 Ongoing power and resource disparities support Harris’s
contention that Brown did not eradicate white dominance. Instead, the
mechanisms that enforce these interests appear to have gone undercover.
As this paper has suggested, this latest iteration of whiteness as property
has taken the form of expansive corporate privilege. Corporate privilege
plays the dual role of reinforcing white racial dominance and creating a
new privileged identity of its own: the corporate ruling elite. The corpo-
rate form offers an ostensibly race-neutral mechanism to maintain histori-
cal subordination—making corporate privilege the ideal tool to reify
whiteness as property in the “colorblind” age that has followed Brown.

Fortunately, the corporate form has one major weakness: it is, at its
heart, an “unadorned legal construction.”1® Just as Brooks suggested
that “[i]t is much harder to maintain that blacks are naturally inferior to
whites, and therefore subject to white control, if blacks are [only] made so
by law,”140 it is difficult to reinforce corporate supremacy when corpora-
tions are merely artificial legal entities. Ellis asks “whether Citizens
United marks the beginning of an era where this country makes plain the
existence of tiered political personhood, where the individual citizens’ in-
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terests are sublimated to the interests of corporate artificial persons.”14
The sustained outrage over Citizens United’s endorsement of corporations
as people suggests that it may indeed be. Unlike the deep entrenchment
of racial divisions in this country, there seems to be much broader agree-
ment that corporations have been empowered by law, and thus may be
disempowered by law.

Harris argues that to begin to approach racial justice in the American
context, we must de-legitimate the property interests in whiteness.1#2
Race conscious remediation and properly constructed affirmative action
programs are essential to this process; but to fully de-legitimate whiteness
as property, we must also de-legitimate corporate privilege. Against the
backdrop of the global financial crisis and broad outcry over Citizens
United, there may be no better time than the present to dismantle corpo-
rate privilege—and destabilize whiteness as property at the same time.
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