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INTRODUCTION

If/When/How recognizes that most law school courses are not applying an intersectional, reproductive justice lens to
complex issues. To address this gap, our issue briefs and primers are designed to illustrate how law and policies
disparately impact individuals and communities. If/When/How is committed to transforming legal education by
providing students, instructors, and practitioners with the tools and support they need to utilize an intersectional
approach.

If/When/How, formerly Law Students for Reproductive Justice, trains, networks, and mobilizes law students and
legal professionals to work within and beyond the legal system to champion reproductive justice. We work in
partnership with local organizations and national movements to ensure all people have the ability to decide if, when,
and how to create and sustain a family.

INCARCERATED WOMEN

Today, prisons and jails in the U.S. confine approximately 206,000 women." As of 2015, there are a total of 1,068,854
women on probation and parole combined.? These women are more likely to be women of color, poor, unemployed,
and undereducated.? The female prison population is now eight times higher than its population count in 1980, with
more than 60% of women in state prisons having a child who is under the age of eighteen. Between 2012 and 2013,
there was a 2.1% increase in incarceration of people designated to women’s prisons, while there was a 0.5%
decrease in incarceration of people designated to men’s prisons.® The number of women serving sentences of more
than a year grew by 757% between 1977 and 2004—nearly twice the 388% increase in the male prison population.®
» A 2004 study found that approximately 60% of women incarcerated in state and federal prisons were parents of
minors, and more than four in ten mothers in state prisons were single parents.” One in every 28 children has an

incarcerated parent, a sharp increase from one in 125in 1991.%

+  Women of color are disproportionately represented in prison populations. One in eighteen black women and one
in 45 Latina women will go to prison at some point, while one in 111 white women will face incarceration.®

. Most incarcerated women in state facilities were convicted for non-violent drug, property, or public order
offenses.”

* Incarcerated women often face great difficulties in family life due to their incarceration.

o Approximately 11% of mothers in prison reported their children were currently being cared for in a foster
home or by an agency, compared to only 2% of incarcerated fathers."

o The federal Adoption and Safe Families Act (“ASFA”) provides that if a child has been in foster care for at
least 15 of the last 22 months, the state is required to petition for termination of parental rights." The Act
makes no exception for parents who are incarcerated for longer than 22 months.™

° Astechnology has advanced, jails have been replacing in-person visitation with video visitation, which often
involves a fee."

° Inthe 2011-2012 session, the California Legislature enacted AB 2015, which gives custodial parents who are
arrested the right to make phone calls to arrange for the care of their children.™

REPRODUCTIVE HEALTH CARE

Reproductive health care needs do not cease upon entering prison. Approximately 6-10% of women are already
pregnant when they enter a prison or jail."® Approximately 5% of women incarcerated in jails,” 4% of women
incarcerated in state prisons, and 3% of women in federal prisons report that they are pregnant at the time of
admission." Other data:

. Doctor visits for pregnant women in prison are often infrequent.’ Of the women in state prisons who reported
being pregnant at admission, 94% reported having an obstetric exam, but only 54% reported receiving any type
of pregnancy care.?

«  Womenin prison are at high risk for STls, HIV, and unintended pregnancies.”

«  The American Civil Liberties Union (ACLU) identified publicly available pregnancy or reproductive health care
correctional policies for 42 states.?

Copyright ©2017 If/When/How. All rights reserved.
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o Twelve states explicitly state that medical examinations shall be included as a component of prenatal care.?
o Sixteen states provide for screening or special treatment for high-risk pregnancies.?
o Six states mention HIV testing.”

e There are many documented instances of inadequate health care within prison systems. For example, in
Arizona, Regan Clarine gave birth while incarcerated via a Caesarean (c-) section against her wishes. When she
returned to her cell, the c-section reopened. Prison guards left her in the prison yard for two weeks with an open
wound. When she finally saw medical staff, they treated the wound with sugar, an antiquated medical response
to open wounds. They repeated this treatment for three weeks.?

. In July 2016, Shadé Swayzer went into labor in a Milwaukee jail, where jail staff ignored her repeated requests
for medical attention. When she informed a corrections officer that her water had broken, the officer laughed
and ignored her. She did not receive medical attention until two hours after she had already given birth. Her
child was declared dead the next day.?”

FORCED STERILIZATION

Incarcerated people in the U.S. have historically been targeted for forced and coerced sterilization as part of eugenic

policies.” Despite federal and state guidelines against eugenic and forced sterilization, the practice is still a threat to

incarcerated people today.” For more on eugenics and coerced sterilization generally, see the If/When/How Issue

Brief on the Regulation of Pregnancy.*

. In Buck v. Bell (1927), the U.S. Supreme Court upheld a Virginia law permitting the compulsory sterilization of
people incarcerated in prisons or medical facilities when the state deemed it to be in the best interests of the
inmate or society.®' This infamous decision precipitated a dramatic increase in eugenic sterilizations.®

. From 1907 to 1928, men were sterilized at a higher rate than women.* Incarcerated men were targeted for
compulsive sterilization to “punish their criminal behavior and treat their aggression.”* However, after 1920, the
trend began to change course, and women — particularly women institutionalized for what we would now
recognize as psychiatric disorders or intellectual disabilities® — were sterilized at higher rates.*® Incarcerated
men who had been sterilized won a series of lawsuits, charging the government with cruel and unusual
punishment; but institutionalized women could not take advantage of these precedents because they had not
been convicted of any crime.*’

«  Women deemed “promiscuous” or “sexually deviant” who had given birth outside of wedlock were especially
targeted for sterilization.®®

Federal Guidelines:

While they do not specifically address sterilization in prisons, federal guidelines for sterilizations funded under

Medicaid make sterilization abuses more difficult by mandating that the patient give informed consent to the

operation and undergo a thirty day waiting period.* However, the Medicaid consent form may not truly establish

informed consent, since there is research that suggests that the form’s readability requires a literacy level above that
of the average American adult.** Many states have adopted the federal guidelines.*

. Informed consent guidelines require that the provider certify “[t]o the best of his or her knowledge and belief,
the individual to be sterilized appeared mentally competent and knowingly and voluntarily consented to be
sterilized.”*?

e The patient must also be informed that no federal benefits may be withdrawn because they decide to withhold
or withdraw their consent.*®

*  “Informed consent may not be obtained if the individual to be sterilized is (1) [iln labor or child birth; (2) [s]eeking
to obtain or obtaining an abortion; or (3) [ulnder the influence of alcohol or other substances that affect the
individual's state of awareness.”* This statutory language presumably means that whatever “consent” is
obtained during these three scenarios does not constitute informed consent.

. Finally, federal guidelines also mandate a thirty-day waiting period between obtaining consent and performing
the operation.*®

California:

+  Between 2006 and 2010, 144 people incarcerated at the California Institution for Women in Corona and the
Valley State Prison for Women in Chowchilla were sterilized by the California Department of Corrections and
Rehabilitation.*® At least 116 of them were sterilized via tubal ligation during labor and delivery, while others

Copyright ©2017 If/When/How. All rights reserved.



if
when
how

REPRODUCTIVE JUSTICE IN THE PRISON SYSTEM / IF/WHEN/HOW ISSUE BRIEF

reported being prompted to sign consent forms while under sedation, undergoing hysterectomies after being
falsely diagnosed with cervical cancer, and being denied alternative treatment options and proper follow-up
care.*” One woman reports being pressured to consent to sterilization while sedated for a c-section, despite
regulations against obtaining consent under pressure or during labor or childbirth.*

California regulations restrict state-funded tubal ligation to cases of medical necessity, and require
authorization from top correctional officials when the operation is performed in a prison.* However, the Corona
and Chowchilla sterilizations were performed without state approval, and reports indicate that women were
coerced into the procedure by prison officials and targeted based on their likelihood of returning to prison in the
future.®

The Center for Investigative Reporting found that the number of tubal ligations performed on incarcerated
people in California since 1997 could be as high as 250.%

In 2014, the California Legislature enacted a statute that prohibits sterilization for the purpose of birth control of
an individual under the control of the Department of Corrections and Rehabilitation or a county correctional
facility, and limits sterilizations for other purposes to cases of medical emergency.* The statute also requires
the Department and other institutions of confinement to release on its website an annual report of sterilizations
performed, disaggregated by race, age, medical justification, and method of sterilization.>

ABORTION

People incarcerated in federal and state prisons, local jails, and immigration detention centers face numerous
barriers to abortion care. Despite the absence of actual legal bans, a 2009 study found that only 68% of incarcerated
people in women’s prisons believed that their facility permitted women to obtain elective abortions.* This suggests
that many facilities refuse to allow incarcerated women access to abortions.*

An individual in prison may struggle to persuade the guards, administrators, and medical staff to let her see a
doctor and receive the abortion care she needs.®

Incarcerated people must be taken to an offsite location for the procedure,* and even at facilities that do not
block access to abortions, many report receiving “little or no assistance in arranging, paying for, and getting to
the appointment.”s®

Incarcerated persons often lack the financial means necessary to afford an abortion. Those who participate in
work programs in federal prisons through UNICOR, the federal prison industries corporation, can earn between
23¢ and $1.15 an hour.® Those working outside of a UNICOR programs can earn far less.® Neither of these
salaries allows people to earn enough to pay for an abortion.®'

The 1976 Hyde Amendment bans the use of federal funds for abortions provided to low-income people through
Medicaid.® Currently, the Hyde Amendment bans federal funding for abortion except in cases of rape, incest, or
where a woman’s life is in danger.®® Since Medicaid is a joint federal-state program, states can use their own
funds to provide abortion coverage for Medicaid recipients; seventeen states currently do so, some voluntarily
and others by court order.®

The federal Bureau of Immigration and Customs Enforcement (“ICE”) will not provide or fund an abortion for a
person in custody, but it has a policy that states that detention centers will arrange transportation to an
appointment paid for by the abortion-seeker.®® Given that most people in ICE detention arrive with few personal
resources and limited knowledge about the area immediately surrounding the detention center at which they are
housed (which is often not the same community in which they previously lived), this rule functionally acts as a
complete bar to abortion care.

The ACLU’s review of publicly available correctional policies found 21 states with policies that mention
healthcare for pregnant women planning to carry to term and also for those who seek an abortion.®® Twelve
states have policies that mention prenatal health care, but not abortion access,” and two states have an
administrative regulation on correctional health care addressing abortion access, but not other pregnancy-
related health care.®®

A complicated web of state correctional policies, both written and unwritten, determines whether an
incarcerated woman can access abortion services and, if so, who pays. According to a study of abortion policies
and information obtained from Departments of Correction:

Copyright ©2017 If/When/How. All rights reserved.
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o Nine states provide counseling and access to abortion for incarcerated women, at least during the first
trimester.®®

o  Six states and the District of Columbia have prison policies that fund “therapeutic” or “medically
necessary” abortions.”

o Nineteen states have prison policies that will only fund abortions to save a woman’s life.”

e The lack of written policy in many states means that people may be subject to different practices depending on
the prison to which they have been sentenced.’”? This may mean that people do not seek reproductive health care
while incarcerated due to lack of information.

. Federal and state courts have repeatedly upheld incarcerated women’s right to abortion.” In the only case that
has addressed the question of funding, the Third Circuit Court of Appeals held that if a woman cannot afford an
abortion and is unable to raise the money otherwise, the prison or jail must pay.™

SHACKLING PREGNANT WOMEN

Many jails and prisons have used restraints—such as leg irons, waist chains, and handcuffs—on sick and pregnant
women regardless of whether they have a history of violence or escape.” Federal policy prohibits the shackling of
incarcerated women during pregnancy or labor, but those in state or local facilities are subject to the laws of their
jurisdiction — many of which still allow shackling.”®

« In 2008, the Federal Bureau of Prisons (“BOP”) and the U.S. Marshals Service (“USMS”) changed their policies to
prohibit the shackling or use of restraints on incarcerated women who are pregnant or in labor, unless the
circumstances require it.”’

o According to the USMS, women in labor or postpartum recovery should not be shackled at all, and pregnant
women may only be restrained by the “least restrictive [means] necessary to ensure safety and security.””®
BOP policy dictates that a pregnant woman in labor, recovery, or transport should not be shackled unless
she poses an immediate threat of escape or harm to herself or others.” The American Correctional
Association (“ACA”) also disfavors shackling,®® but ACA standards are not mandatory and ACA accreditation
does not determine constitutionality.®'

. In June 2010, the American Medical Association (“AMA”) adopted a resolution to prohibit the shackling of
women during labor, referring to the practice as “barbaric” and “medically hazardous.”® The resolution calls for
the AMA to support language stating that no restraints of any kind should be used on an incarcerated woman
who is in labor, delivering her baby, or during recuperation unless there is a “compelling” reason to believe she
poses serious harm to herself or others, is a flight risk, and “cannot be reasonably constrained by other
means.”®

. In testimony supporting anti-shackling legislation in California, the American College of Obstetricians and
Gynecologists (“ACOG”) District IX stated:

Physical restraints have interfered with the ability of physicians to safely practice medicine by
reducing their ability to assess and evaluate the physical condition of the mother and the fetus,
and have similarly made the labor and delivery process more difficult than it needs to be; thus,
overall putting the health and lives of the women and unborn children at risk.8

ACOG considers the use of restraints on pregnant women “demeaning and rarely necessary” and

supports state and federal legislation to restrict the practice of shackling incarcerated women during
pregnancy, labor, and postpartum care.®

»  Since 2000, 22 states—Arizona, California, Colorado, Delaware, Florida, Hawaii, Idaho, Illinois, Louisiana,
Maryland, Minnesota, New Mexico, New York, Nevada, Pennsylvania, Rhode Island, Texas, Vermont,
Washington, West Virginia, and most recently, Massachusetts® and Maine®*”—have passed legislation to limit
the use of restraints on pregnant women in prison.®
°  However, even in states with laws against the practice, many facilities still routinely shackle pregnant

inmates; the ACLU suggests this is a result of inadequate training and poor implantation of the new laws.*

* 2011 guidelines for federal immigration officials ban the use of restraints on pregnant women and women in
post-delivery recuperation “absent truly extraordinary circumstances.”® In 2014, the “omnibus” spending bill
included a provision intended to extend this protection to pregnant women detained by local authorities on the
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behalf of ICE by requiring ICE to “ensure all detention contracts and agreements implement the Use of Force
exception for all pregnant women in ICE detention.”®"

Legislative campaigns are underway in other states, including Massachusetts, New Jersey, and lowa.*? In 2014,
Governor Deval Patrick of Massachusetts signed a temporary emergency regulation prohibiting the shackling of
pregnant incarcerated women, and encouraged the state legislature to pass a permanent ban.* As of May 2014,
Massachusetts’s legislature passed a bill banning the shackling of pregnant prisoners during labor.** However,
many jails and prisons in Massachusetts are failing to comply with the bill. Currently, Bill H.3679 has been
referred to the House Committee on Bills in the Third Reading to ensure compliance with the anti-shackling law
for pregnant incarcerated women,* specifically to: (1) Define postpartum recovery as a minimum of six weeks;
(2) require that a jail or prison report any use of shackles during an inmate’s pregnancy within forty-eight hours,
and that an annual report will be made available to the public regarding the use of shackles; (3) add EMTs to the
list of medical professionals with authority to direct prison or jail staff to remove restraints during labor; and (4)
mandate that jails and prisons train their staff on anti-shackling law.*®

Case Law:

In October 2009, the Eighth Circuit held that “[e]xisting constitutional protections . . . have made it sufficiently
clear...that aninmate in the final stages of labor cannot be shackled absent clear evidence that she is a
security or flight risk. Indeed, ‘[t]he obvious cruelty inherent in this practice should have provided [the officer]
with some notice that [her] alleged conduct violated [the woman’s] constitutional protection against cruel and
unusual punishment.””¥

In May 2010, the Washington State Department of Corrections settled a lawsuit brought by Casandra Brawley,
paying the formerly incarcerated woman $125,000 to settle a claim related to her experience of having been
restrained while in labor.%®

In May 2012, a federal judge in Illinois approved a $4.1 million award to women who claimed that they were
shackled during labor while held at the Cook County Jail in Chicago, Illinois, in violation of constitutional
protections and a state law that prevented such practices. * Although the Cook County sheriff’s office did not
admit wrongdoing,'® the settlement could prove to be a warning to other locations not to violate the law.

In June 2012, a Nevada woman filed suit alleging violations of state law and her constitutional rights when
correctional officers shackled her during transport to the hospital, labor, and immediately after the delivery of
her daughter.' As part of a settlement agreement, in 2014 the Nevada Department of Correction adopted new
administrative regulations that restrict the use of restraints on pregnant women and permit incarcerated women
who have recently given birth to use breast pumps.'®

SEXUAL ASSAULT

In federal women’s prisons, 70% of prison correctional officers are male-designated,'® and in state-operated
correctional facilities, about 74% of all correctional officers are male.'® The employment of cisgender men to
guard people who identify as women is inconsistent with international human rights law.'%

The Prison Rape Elimination Act of 2003 (“PREA”), a call for an end to prison rape, established the National
Prison Rape Elimination Commission to collect data on sexual assault in prisons, and stipulated other specific
requirements such as mandatory employee trainings.'*

Itis unclear whether PREA has reduced sexual violence; however, it is clear that PREA has allowed increased
punishment against prisoners for consensual sexual activity."”

Guards often sexually assault, rape, or abuse people under their supervision.’® Guards are in a position of
authority to then retaliate against any person who complains of assault or harassment.'®

Guards sometimes coerce incarcerated people into sexual favors in exchange for personal hygiene products,
extra food, or to avoid punishment."°

According to the federal Bureau of Justice Statistics, between 2011 and 2012, approximately 40% of
transgender and gender-nonconforming people incarcerated in state and federal prisons and approximately
28% incarcerated in local jails reported sexual assault by faculty.”’

Two lawsuits have been filed, one in 2012 and one in 2013, against three jailers at the Texas Live Oak County Jail
for sexually abusing incarcerated women.""? Both sets of complaints alleged that the defendants repeatedly
raped, harassed, berated, and sexually humiliated women in the facility, sometimes withholding food and water,

Copyright ©2017 If/When/How. All rights reserved.
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becoming violent, or even threatening to kill the women if they did not acquiesce.” Both complaints state that
the assaults were common knowledge, yet no investigation was made,'" signifying a systemic, rather than an
isolated, problem.

The ACLU and Southern Poverty Law Center filed a suit in May 2013 on behalf of incarcerated men at the East
Mississippi Correctional Facility (“EMCF”), addressing the prison’s egregious conditions, which principally
stemmed from understaffing.””® Due to insufficient staff protection, people incarcerated at EMCF are
particularly vulnerable to violence, including rape."® On September 29, 2015, the court granted Plaintiff’s motion
for class certification and allowed the case to proceed as a class action, representing all the prisoners at
EMCF."”

GENDER VARIANCE IN THE PRISON SYSTEM

Nearly 1in 6 trans*" individuals and half of black trans* people have experienced incarceration."® Incarcerated
individuals who deviate from “typical” gender identities or expressions often face increased discrimination from staff
in the prison system.

Ina 2011 survey of trans* people, 22% of respondents reported experiencing harassment from police officers,
and among respondents who had served jail time, 16% reported being physically assaulted, and 37% reported
experiencing harassment by correctional officers."® In a 2012 study, 48% of lesbian, gay, bisexual, trans*,
queer, intersex (“LGBTQI”) survivors of violence who reported the incident experienced police misconduct.'®
Transgender people, particularly trans women of color, are considerably more likely to experience police
misconduct and violence than non-transgender people.’

PREA specifically lists transgender people as protected under the Act.'” The Act prohibits bodily searches of
transgender or intersex people for the sole purpose of determining the incarcerated person’s genitals, mandates
employee trainings on communicating professionally with LGBTQI people, and requires prisons to take the
incarcerated person’s safety concerns into consideration when determining their housing.'

Yet, trans* people who have not had genital surgery are housed in prisons according to the sex assigned at birth,
regardless of how much other medical treatment they may have undergone.’® Janetta Johnson, a transwoman,
was sentenced to a men’s prison in 2009 where she suffered sexual assault and harassment from both other
prisoners and prison staff, contrary to the PREA report stated that year.'”® CeCe McDonald is another notable
example of this, as a transwoman of color who was sentenced to 41 months in a men’s prison for self-defense in
2012.'%In 2014, transwoman Passion Star sued Texas correctional officers for allowing other inmates to attack
her.'?

Many prisons will place transgender and intersex people in administrative segregation, a placement generally
used as punishment for dangerous and violent inmates.'? This segregation results in the loss of many basic
rights, such as interaction with other people, access to jobs and treatment services, and restrictions on
privileges such as using the phone.'®

Miki Ann DiMarco, an intersex incarcerated person, was put in solitary confinement for fourteen months
because she was intersex. Uncertain how to treat her after a medical exam revealed her penis, the prison guards
held her in the maximum security section of the prison for her own “protection,” where she was isolated from
human contact, unable to work, and denied the ability to exercise except for brief periods when no other
incarcerated persons were around.” The Tenth Circuit found that this was not a violation of her due process
rights, leaving other intersex persons in prison in that jurisdiction vulnerable to the same treatment.”™

In April 2012, the Los Angeles Police Department (“LAPD”) began housing transgender people arrested by the
LAPD in a new area at the Metropolitan Detention Center where medical treatment, including hormones, is
available.”? This change is expected to help protect transgender women from violence, as they were previously
housed in men’s prisons.'

Although health care in prison is beset with obstacles for many who experience incarceration, it poses particular
challenges for transgender individuals who may require lifelong hormone treatment. The denial of hormone
therapy causes many medical and emotional complications.'

" *The asterisk stands in place for *gender, *sexual,*feminine, *masculine, *folks, *person,*guy,*girl,*woman, and *man. It is an umbrella
term that refers to all of the identities within the gender identity spectrum.

Copyright ©2017 If/When/How. All rights reserved.
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° In 2005, the Wisconsin legislature passed a law that bars prison doctors from denying transgender people
access to any type of hormone therapy or sex reassignment surgery while in state custody.'® The District
Court struck down the law as a violation of the Eighth Amendment, the Court of Appeals affirmed, and the
Supreme Court denied the petition for certiorari.”®

. In early 2017, a 57-year-old prisoner serving a life sentence in California became the first inmate in the United

States to receive state-financed gender-reassignment surgery. This case led California to become the first state

to establish standards that allow other transgender inmates to apply to receive state-financed gender-

reassignment surgery.'?’

° In September 2016, Chelsea Manning, who announced that she was transgender the day after being
sentenced to prison for leaking government files, was told that the United States military would permit her to
proceed with gender-reassignment surgery™®, though her sentence was commuted by former President
Obama near the end of his second term and she was released from military prison without having undergone
the surgery.”™

YOUTH IN THE JUVENILE JUSTICE SYSTEM

. People who are classified as “women” account for approximately 14% of those in custody of the juvenile justice
system.™® The number of such women in custody increased 52% from 1991 to 2003,"' due in significant part to
policy changes regarding how family conflicts, schoolyard arguments, and domestic violence incidents are
treated by law enforcement.'?

e Although the gap is shrinking, girls account for a much larger number of status offenders (e.g., running away,
truancy, underage drinking) than their male counterparts. In 2011, 11% of women were in juvenile detention
because of status offenses as opposed to 3% of males.’ Many girls who enter the juvenile detention system for
status offenses, such as running away, cite abuse at home as one of the main causes.’ Girls are less likely than
boys to be in juvenile detention because of delinquency (89% as opposed to 97%) and violent crimes (14% as
opposed to 27%)."*

. Up to 92% of women in juvenile detention centers have experienced one or more forms of physical, sexual, or
emotional abuse before entering the system.™®
o Thirty-two percent of women in juvenile detention have had or currently have sexually transmitted

diseases.™’
o Fourteen percent of women entering juvenile detention are pregnant at the time of detention.™®
o Fifteen to 17% of juvenile facilities test all girls for pregnancy upon admission.™®
o Most juvenile facilities lack appropriate prenatal or gynecological services for young women.™®

* Ina2012 survey, 9.5% of youth in state juvenile facilities reported experiencing one or more incidents of sexual
victimization by another youth or facility staff in the previous twelve months.” The majority of incidents
involved facility staff, with 7.7% of youths reporting such experiences.®
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