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By CASEY KAUFMAN

When a vehicle injures a pedestrian
or bicyclist, lawyers should always look
beyond the driver to explore whether or
not a dangerous condition of public prop-
erty contributed to the incident. A dan-
gerous condition may sometimes be
difficult to recognize, and I have never
seen a traffic collision report identify one
as a concomitant cause of an accident. So
it is up to us to identify whether a road-
way or other feature was in a dangerous
condition, determine how it contributed
to the incident, and develop the case
through discovery.

In this article, I will first discuss pub-
lic entity liability basics and then discuss
pedestrian and bicyclist matters that com-
monly include dangerous conditions of
public property.

Bringing the cause of action

Dangerous condition of public property
Actions against public entities are not
based on common law, but are derived
from statute. They may be liable only to
the extent allowed by these statutes, and
only then in certain conditions.! For ex-
ample, there is no simple negligence
cause of action that a person may bring
against a public entity.? Rather, claims of

dangerous condition of public property
may only be brought under Government
Code section 835.°
*Statutory basis for liability
Section 835 provides the following
elements for a finding of dangerous con-
dition of public property:
1. The public property was in a danger-
ous condition at the time of the injury;
2. Plaintiff’s injuries were proximately
caused by the dangerous condition;
3. The dangerous condition created a
reasonably foreseeable risk of the kind
of injury that occurred; and
a. The dangerous condition was
created by a public employee’s
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negligent or wrongful act or omis-

sion within the scope of that em-

ployee’s employment; or

b. The public entity had actual or

constructive notice of the dangerous

condition a sufficient time prior to
the injury to have taken corrective
measures to protect against the injury.

Most public entity cases arise under
section 835(b), where the property was in
a dangerous condition, was not caused by
a specific negligent or wrongful act or
omission of an employee, but rather
through the intended features of the road-
way. For section 835(b) cases, the requisite
notice is often the hardest part of the case
to prove. It is of no matter how dangerous
a roadway feature may be to a pedestrian
or bicyclist; if the governing entity had in-
sufficient notice of its dangerous nature,
no liability will be found.

Section 830 defines dangerous con-
dition as a condition of property that cre-
ates a substantial (as distinguished from a
minor, trivial or insignificant) risk of in-
jury when such property or adjacent
property is used with due care in a man-
ner in which it is reasonably foreseeable
that it will be used.

This definition includes two very im-
portant parts. First, there is an abundance
of opinions that discusses a substantial
risk of injury. This topic alone is too
broad to tackle in here, but I urge you not
to assume that the alleged risk in your
matter creates a “substantial risk” simply
because it may have resulted in substan-
tial injuries. For example, a sidewalk de-
fect could cause catastrophic injuries, but
if the fall was caused by an upraise of less
than three-fourths of an inch in elevation,
then that defect will likely be found trivial
as a matter of law.*

Second, note that section 830 creates
potential public entity liability if a condi-
tion on adjacent property exposes those
using the public property to injury. This
may greatly increase the scope of liability
for public entities, particularly when
there are roads owned by two different
entities or public roads abutting private
property. For example, consider an

onramp to a freeway. The streets leading
to the onramp are owned, controlled and
maintained by the local entity, and the
freeway is Caltrans property. If a feature
of the local roadway is causing accidents
on the onramp, then Caltrans may be
held responsible even though the danger-
ous condition is technically not on their
property.

Above is the fundamental framework
of a public entity claim. The significant
differences from common law negligence
suits make public entity matters procedu-
rally more difficult to prosecute.

* Establishing notice pursuant to section
835(b)

Notice is an element of the vast ma-
jority of dangerous condition of public
property matters. Often, notice can best
be established through prior accident/ in-
jury history. There are two main sources
of this information for incidents that in-
clude a vehicle: SWITRS and TASAS.
SWITRS, or Statewide Integrated Traffic
Records System is a database that collects
and processes data gathered from colli-
sion scenes. One can obtain traffic colli-
sion data for free via the online SWITRS
resource at http:// iswitrs.chp.ca.gov/.
While the information contained on a
SWITRS report lacks significant detail, it
does provide past reported accidents at a
location as well as the parties (i.e. pedes-
trian, automobile, etc.) and a brief de-
scription of the cause of the accident.
Certainly, this information can provide
a good basis for further discovery.

TASAS, or the Caltrans Traffic Acci-
dent Surveillance and Analysis System, is
not available prior to litigation but is also
a very important tool. While it may not be
relevant to most pedestrian or bicycle ac-
cidents, many non-highway roads have
been adopted by Caltrans as “traversable
highways.” For example, portions of Van
Ness Avenue in San Francisco from
Golden Gate Avenue to the US 101 on-
ramp were adopted by Caltrans in 2000
with Caltrans taking responsibility for the
roadbed, and the City and County of San
Francisco taking responsibility for side-
walks. When dealing with a TASAS inquiry,
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remember to specifically request Table C,
which is a quarterly data report used to
identify high collision concentration areas
on Caltrans roads. These documents are
important when trying to establish that
the government entity in question knew,
or should have known, about a particular
dangerous condition.

Other ways to establish notice are
from past lawsuits and citizen complaints.
Other types of notice can come from in-
ternal communications regarding the
particular portion of public property or
from maintenance logs. During litigation,
this information is relevant to establish-
ing the notice element of section 835(b)
and properly produced during discovery.
Statutory immunities that protect public
entities

Just as governmental liability is de-
fined by statute, so are governmental im-
munities. There are several statutory
immunities which are wide ranging and
often leave plaintiffs without a remedy. The
case law regarding these immunities is vast,
so I'will give brief summaries of the most
important immunities to anticipate.

* Design immunity

Design immunity is one of the broad-
est and most effective immunities public
entities enjoy. This immunity extends to a
public entity if the injuries were caused by
a feature of an approved design, the de-
sign was discretionally approved prior to
construction, and there is substantial evi-
dence of the reasonableness of that de-
sign. The purpose of design immunity
was to prevent juries from analyzing the
propriety of the factors that went into any
particular design or plan.

The easiest way to defeat design im-
munity is to show that the roadway or
other dangerous feature, as it existed on
the day of the incident, did not conform
to the original designs. Very often, as-
built drawings show different features
than the original designs, rendering this
immunity inapplicable. Don’t forget to
visit the accident scene with a tape meas-
ure to make sure that the property in
question actually conforms to the
design.
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When a feature that you claim was
dangerous is found in an approved de-
sign and conforms as well, one can allege
that the entity has lost the immunity by
virtue of changed conditions. To support
a changed condition claim, one must
show:

1. The design has become dangerous as
a result of changed circumstances;

2. The entity had actual or constructive
notice of the dangerous condition that
has been created; and

3. The public entity had reasonable
time and funds to remedy the condi-
tion or, if time or funding was insuffi-
cient, that the entity failed to provide
adequate warnings to users.’

Design immunity is usually very hard
to defeat. Proper discovery is the key to
defend against the anticipated motion for
summary judgment alleging this powerful
immunity.
¢ Failure to provide traffic signals, signs,
markings, or devices

A condition is not dangerous if the
plaintiff merely alleges the failure to
provide signs, signals, markings, or
devices.® This includes traffic and
pedestrian control signals, stop and
yield signs, speed limit signs, and double
line roadway markings. The California
Supreme Court has held that cities gener-
ally have no affirmative duty to install
traffic control signals!” This exception to
the definition of a dangerous condition
appears to be related to the discretionary
nature of installing such devices.

This immunity is unavailable when
the absent warning sign or signal is nec-
essary to warn of a concealed trap.?

This immunity and the applicability of
the concealed trap exception are often
at issue in cases where lack of crosswalk
markings may indicate to drivers that
they have the right of way.

* Other immunities to note

The above immunities are certainly
the most prevalent in public entity
liability litigation, but others exist that
are worth noting.

* Recreational Immunity — Public enti-
ties are not liable for injuries that occur

when a person is participating in any
“hazardous recreational activity” on
public land.? A hazardous recreational
activity is defined as one that creates a
substantial risk of injury to a partici-
pant or spectator, including diving, ani-
mal riding, boating, skiing, surfing,
and tree rope swinging. For perspec-
tive, fishing from a canoe has been
held to be within the immunity

as it is related to boating.!

Exceptions to this immunity are
found when the entity failed to warn of
a known dangerous condition not rea-
sonably assumed by the activity’s par-
ticipants, when the public pays a fee to
the entity to participate in the activity,
when the injury was caused by a negli-
gent failure to properly construct/
maintain any structure, or for reckless-
ness or gross negligence. An addi-
tional, but separate, immunity also
exists for access roads and recreational
trails that provide access to any recre-
ational activity, even those that are not
hazardous.!!

* Weather Conditions — Entities are
immune when weather conditions cause
injury except when the weather-related
hazard would not be reasonably apparent
to, or anticipated by, a person exercising
due care in their use of the facility.!?

* Naturally Occurring Conditions — If
the public entity has not improved a piece
of land (lake, stream, beach, etc.), then it
cannot be held liable for injuries that re-
sult from those natural conditions.!?
Procedure for filing a government claim
and subsequent lawsuit

The government claims’ process
is a trap for the unwary. Below are a few
highlights on timing and form of the
government claim.

* Time to file — Six months from date
of injury

The most important feature is the
six-month statute of limitations for injury
claims.'* If one misses the six-month cut-
off, there is a rarely-successful late claims
process that must be started no later than
one year after the accrual of the cause of
action.!®
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* Form of the government claim

Many public entities have specially
prepared forms that are required for
filing a claim, and many of the special
forms are only available by calling the en-
tity and requesting a mailed copy. Make
sure that you are prepared with the cor-
rect form well in advance of the six-
month limitation. Part and parcel to
submitting the correct form is confirming
the correct public entity that is liable for
the injuries.

One essential requirement is that the
claim form must describe all of the bases
of liability in order to provide adequate
notice and opportunity to investigate to
the public entity.'s Failure to state all of
the factual circumstances in a claim opens
one up for demurrer upon filing the suit.

One procedure that has worked well
is to file a claim with an attachment that
includes the statutory and factual basis
along with generalized damages claims.
This attachment usually takes form much
like a causes of action in a complaint.
Once the claim is denied (as most are),
it is quite easy to transfer the substance
of this attachment to a complaint.
*Denial of claim — By letter or the
passage of time

In order to file suit in a court of law,
a claim must be both filed and denied.
Denial may either be by official corre-
spondence or by passage of time. If a
public entity does nothing in response to
a filed claim, it is considered denied by
operation of law on the 45th day after a
claim is presented.!”

* Filing suit — Six months after denial of claim

Only after denial of a claim can a
plaintiff file a lawsuit against a public en-
tity. The lawsuit must be filed within six
months of the denial of claim by opera-
tion of law or the mailing of the written
rejection. The complaint can generally
look like any other complaint, with a few
important exceptions.

You must include an allegation that
plaintiff complied with the claim presen-
tation and rejection procedures.!s

As stated above, you can only allege
facts constituting a cause of action that
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were substantially alleged in the claim.
This includes the statutory basis for
government liability.

Establishing public entity
liability

Shifting liability to the public entity
through evidence of due care of all parties

Recall from above that Government
Code section 830 requires that the facili-
ties be used “with due care in a manner
in which it is reasonably foreseeable” in
order for there to be a dangerous condi-
tion. This requirement applies to the in-
jured pedestrian or bicyclist as well as the
driver of any vehicle that hits them.

Pedestrians must not be jaywalking
or be struck while in an unreasonably
foreseeable location. For bicyclists, the
“due care” requirement poses real obsta-
cles as well. In a common law case, cyclist
negligence is an oft-seen affirmative de-
fense. But in a public entity case an essen-
tial element of the dangerous condition
claim requires a positive showing that the
cyclist was properly using the facilities,
i.e., within the law. This is often difficult
to do and it may also pose problems with
juries that may negatively view cyclists.

In addition to proving that your
client was behaving appropriately, you
must also show that the defendant driver
was using the road with due care. A
speeding, distracted, or drunk driver
is not driving with due care, and this
fact can gut a public entity’s liability.
Therefore, it is very important to estab-
lish early in a public entity case that all
parties were using the facilities in a rea-
sonably foreseeable manner or at least
identify and analyze.

An example pedestrian public entity case —
The unprotected crosswalk

Sadly, pedestrian accidents are ex-
tremely common and very often result in
catastrophic injuries or death. It is our
duty to these clients to explore whether a
public entity may share responsibility
along with the driver.

Unprotected crosswalks are a com-
mon source of public entity liability.

An unprotected crosswalk is a marked

112 inches 72 inches

«— 40 inches—

Shared Lane Marking

crosswalk that is alone on the street with-
out any stop sign or other traffic device
“protecting” it by providing notice to
drivers. These types of crosswalks are
very dangerous, and public entities have
known of the dangers they carry for
decades.

The danger of these crosswalks
comes from two sources. First, the pedes-
trian feels that they are more protected
and more easily seen when in an unpro-
tected crosswalk than when jaywalking.
This false sense of security emboldens
pedestrians to enter the roadway. You will
often hear from clients that they saw the
car that hit them, but they incorrectly
thought that they were seen and the car
was slowing for them.

The second danger comes from the
driver’s point of view. Drivers simply
don’t see these crosswalks because they
don’t have the additional warning cues
like stop signs and traffic signals. Unpro-
tected crosswalks appear on any kind/size
of road and require an increased amount
of driver vigilance to recognize and stop
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for a pedestrian. Given the proliferation
of driving while texting, or otherwise
being preoccupied, these types of acci-
dents will likely increase as long as unpro-
tected crosswalks are used.

The bicycle case — Failure to provide
adequate bicycle facilities

As bicycle use increases, so do the
conflicts between bicycles and other vehi-
cles on the roadway. Public entities have
made varying efforts to accommodate for
bicycle riders. While one cannot usually
claim a dangerous condition existed sim-
ply because a roadway lacked bicycle
markings, the immunity is unavailable
when the markings that are present
create a trap.

For example, many public entities
have utilized “sharrows,” a shared-lane
marking that includes a bicycle and
chevron and has been approved by the
U.S. Manual on Uniform Traffic Control
Devices.!? According to the MUTCD,
sharrows are used to assist bicyclists with
lateral positioning on streets with parallel
parking, direct cyclists away from car
doors as well as narrow streets shared
with cars, alert drivers to the existence
of cyclists, to encourage safe passing of
bicyclists, and to reduce the incidence of
wrong-way bicycling.

However, one may find sharrows in-
correctly placed, funneling the cyclist too
close to parked cars, or used on roads
that do not meet the MUTCD require-
ments for use. Don’t assume from the fact
that a roadway marking is present that it
is used correctly. Using a street marking
incorrectly can be evidence of the cre-
ation of a trap and support a claim for
public entity liability.

Many municipalities are also experi-
menting with different markings or bicy-
cle lanes. For example, in San Francisco
there are several iterations of dedicated
bike lanes, with some painted green and
others that use sharrows and traffic di-
viders.2?® While the intent to protect cy-
clists should be commended, often there
exist unique roadway features that require
creative solutions. These unique solutions
can create traps, as often the public entity
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performs little research or investigation
before putting the marking on the road-
way. Good intentions can lead to unantici-
pated results and increase the danger to
bicyclists.

When investigating a potential dan-
gerous condition of public property after
a bicycle accident where there are some
bicycle-type roadway markings, a deeper
investigation is often required to ensure
that the markings were used correctly.

Conclusion

Pursuing a public entity case is not as
simple as a common law negligence mat-
ter. However, our duty to our clients re-
quires us to fully investigate their case
and to recognize when dangerous condi-
tions of public property may have con-
tributed to their injuries.
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