Legal Feature

Design Immunity:

Discovery to Defeat Summary Judgment

I. INTRODUCTION

Design immunity, codified at Govern-
ment Code § 830.6, is one of the stron-
gest and most effective tools used by
public entities to avoid liability for dan-
gerousconditionsof public property. The
elements of the immunity are basic, but
with proper and focused discovery, you
can establish that the entity has lost the
immunity through changed conditionsof
public property. This article is intended
to provide a basic outline of design im-
munity law and suggestions as to what
discovery can be done in anticipation of
asummary judgment based upon design
immunity.

Il. THE LAW OF DESIGN IMMUNITY

As government liability is derived from
statute, so are government immunities.
Design immunity, codified by Govern-
ment Code § 830.6 is one of the most
effective and far-reaching of these im-
munities. The Legislature intended
§ 830.6 to prevent ajury from reweigh-
ing the factors that were considered by
the entity in approving the design.! The
burden of proof for this affirmative de-
fenserestswith the defendant? and it has
been long held that application of design
immunity is an issue for the Court, and
not the jury.®

A. How Government Code § 830.6
Works

Government Code § 830.6, if properly
plead and proved, providesimmunity to a
public entity if the following three ele-
ments are satisfied:
1.A showing that the injuries were
caused by afeatureinherent in an ap-
proved plan or design.
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2.That the plan or design was discre-
tionally approved prior to construc-
tion or improvement

3. Thereexists substantial evidence sup-
porting the reasonabl eness of the plan
or design.

1. Injuries Caused by an Inherent Feature

This element requires the entity to show
that some feature of the design was the
cause of the injuries.* The element may
also be satisfied if the design shows the
absence of a safety feature that would
havepreventedtheinjuries.® Thiselement
is not applicable to those risks that arise
during construction, even if the finished
product is a feature of the design.®

Also, this immunity does not protect
fromafeaturethat waseither not part of the
designorwasasubstantial divergencefrom
design parameters. The former would be
outside factors” and those changes that
were made during the construction that
were not part of the design® and the latter
would apply when the finished product
does not substantially comport with the
design.® Finding that the feature, as-built,
doesnot conformwiththespecificati onsof
the designislikely the most common way
to attack the elements of the immunity.

2. Discretionary Approval of the Design

Thedesign must be approved before con-
struction by either a) the legislative body
or some employee with the authority to
discretionarily approve the design, or b)
by showing that the design conformed
with previously approved standards.®
Also, the injury-causing design feature
has to be on the design that is approved,
not added at some later date.™*

Authority to approveadesignisacase-
specific analysis.? A city superintendent
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that was not an engineer or architect has
been found to have authority,® but acon-
sultant engineer hasbeenfoundtolack the
requisite authority.’* Who actually has
authority is often declared by local stat-
ute. In discovery, it isimportant to deter-
mine who approved the plans, their au-
thority to do so, and the basis of the
approval.

Evenif aninjury-causing featureis not
identified within a design, this element
can be satisfied if the entity can show it
conformswith previously-approved stan-
dards.™ This has been applied in claims
regarding conformity of signage,’®* me-
dian width with regard to barrier require-
ments,’” traffic signal timing® and high-
way limit lines.*®

3. Evidence of Reasonableness of Design

This element is satisfied with “any sub-
stantial evidence” that the plan or design
could have been adopted by areasonable
public entity or employee.? Thiselement
is often difficult to challenge, but it is
essential that you determine the basis for
the approval, thereby requiring the public
entity to establishthesubstantial evidence
requirement.

B. Defeating Design Immunity

Even if a public entity can satisfy the
element of §830.6 design immunity, a
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plaintiff can provethat the entity haslost
that immunity by showing:

1. That the design has become a dan-
gerous condition as a result of
changed circumstances,

2. That theentity had actual or construc-
tive notice of the dangerous condi-
tion that had been created, and

3. That the public entity either had rea-
sonabletime and fundsto remedy the
condition or, if remedy was impos-
sible or funds were unavailable, the
public entity failed to provide ad-
equate warnings to users.?

Changed circumstances can be mean
many different things. It is most often
established by showing acombination of
asignificant increasein traffic, abnormal
elevation of accidents, and changes in
signage, striping or other conditions. How-
ever, the passage of time or increased
traffic, alone, isnot achanged condition.?
Nor is aredrafting of design standards,?
installation of center medians on other
similar roads,?* technol ogical advancesin
barrier design,” or the mere fact that a
speed limit wasincreased.? But thesecan
be evidence as to what measures should
have been taken to address changes in
roadway use.

Notice of changed condition can be
established through accident history. A
plaintiff must show that it iseither abnor-
mal or that thereisahigher-than-expected
accident rateontheroad.?’ Inacaseagainst
the State of California, it isimportant that
you use the TASAS accident summaries
or SWITRS accident summary printouts,
which will give you essential accident
information. Y ou also should look at the
response of the public entity to the acci-
dent information aswell asthe manner in
which they gather accident information,
e.g. do they wait for a computer printout
or do they proactively monitor? Last,
whether the public entity had time and
funds or adequately warned of the condi-
tion is largely a factual argument based
upon discovery.

IIl. FORMING A DISCOVERY PLAN
TO DEFEAT DESIGN IMMUNITY

In dangerous condition of public property
suits, aplaintiff must anticipatethedesign
immunity defense from day one and per-
form discovery with the summary judg-
ment opposition in mind.
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A. Interrogatories and Requests
for Documents

Public entities retain a wealth of infor-
mation and documents, but it remains
your job to form the proper requests.
Below is a standard outline of initial
interrogatory/document request catego-
ries.
* Road Design — a public entity can’t
claim design immunity without satisfy-
ing the elements of Government Code

8 830.6. For both original construction

and each improvement to your defined

area, find out who approved the work,

a description of what work was done,

the dates the act were performed, and

who recommended the work.

o Define your subject areato belarge
enough to provide aview asto what
the entity had done at other points
on the sameroad. Also make sureto
include the area on both sides of the
roadway extending through the
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entity’s right of way. This may pro-
vide evidence of notice of a danger-
ous condition.

0 Make sure that you include design
plans, “as-builts,” drawings, specifi-
cations, environmental impact re-
ports, negative declarations, project
reports and internal memos as well
as communication from third parties
as part of your document request.

0 Proposed modifications (especially
those that were never implemented)
are another often-overlooked cat-
egory. These documents also may
show that the entity had notice of a
dangerous condition but rejected a
suggested solution.

0 Design Manuals—what the entity re-
lied upon can support an argument
regarding the reasonableness of its
decisions.

o Contract Plans — compare contract
documentswith design plansto verify
that the road was built in accordance
with the plans that were approved.

* Maintenance — first, maintenance re-
sponsihilities can show ownership/con-
trol of the subject property. Second, it
can also be used to show that the entity
may have had notice of the dangerous
condition as well as changes that re-
quired further action.

e Accident History — this is essential.
Chapter 3 of the Caltrans Traffic
Manual can be found at http://
www.dot.ca.gov/hg/traffops/signtech/
signdel/pdf/TM Chapter3.pdf. Records
of the SWITRS (Statewide Integrated
Traffic Records System) and TASAS
(Traffic Accident Surveillance and
Analysis System) are essentia if you
are attempting to show a changed con-
dition. A review of this chapter prior to
drafting any discovery will educate you
as to what records are available to the
entity and, if relevant, what is discov-
erable.

o Police Reports — the SWITRS and
TASAS printouts only include brief
summaries. Request the underlying
accident reports to see if a case can
be made for notice.

0 Lawsuits — a prior lawsuit for dan-
gerous condition at or near the acci-
dent location can certainly provide
notice al so.

0 Other — an often-overlooked source
of accident information is reports
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from tow serviceswho respondto ac-

cident scenes. Frequently, you will

find evidence of other accidents that

did not get into the State computers.

 Joint Powers—there may be another en-

tity responsible for the condition, and
thisinformation may be very useful.

» Budgets—thisinformation relatesto the
third element necessary to show that a
public entity has lost its design immu-
nity.

» People—first request theidentities and
jab title of each person in the chain of
command for responsibilities pertain-
ing to design, traffic safety, and main-
tenance for the subject area.

B. Depositions

First, review the personsidentified in the
written discovery responses and take the
depositions of those that may have useful
information. Second, the person most
qualified (PMQ) depositions (CCP
§ 2025.230) should be used to force the
entity to commit to aposition and inform
you astowhat el seneedsto bediscovered.

PMQ depositions regarding designs,
basis of approval of design, alternate de-
signsconsidered, accidentinformationand
maintenance can shed light on thisanaly-
sis. Thesedeponentsshoul d bequestioned
with regard to both of the avenues of
attack for design immunity, to argue the
elements of Government Code § 830.6,
and to support apossible future argument
for loss of design immunity.

IV. OPPOSING THE SUMMARY
JUDGMENT

Properly drafted initial discovery pro-
pounded inadvanceof any summary judg-
ment alows you to perform a second
round of fact-specific discovery once the
motionisserved. Thisprocesstakestime,
and it benefitsyou to have the majority of
theinformationinyour possessionasearly
as possible. Also, in the event that the
summary judgmentisgranted, appeal sare
heard with de novo review but there will
be no chance for further discovery.

V. CONCLUSION
Establishing and defeating designimmu-

nity is a technical, fact-dependent exer-
cise. Planning for the often-inevitable

summary judgment startsat thebeginning
of the suit, before the summary judgment
motion is ever filed. This practice should
affordyouandyour clientsthebest chance
at surviving summary judgment. |
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