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In this edition:
● Courts sorting through local versus state power to ban or impose school masking
● A state masking mandate update
● Bans on vaccine mandates

Challenges to state bans on local masking mandates in schools continue to work their way
through state courts. This week, courts in two states decided that school districts - not state
governors - have the legal authority to require masks to contain the spread of COVID-19 in
schools. On Friday, state judges in Texas and Florida sided in favor of school districts, ruling that
those states’ governors exceeded their authority in barring mask mandates. The Texas ruling
was quickly appealed.

Texas
In Texas, District Judge Catherine A. Mauzy wrote that the governor “is not authorized to
declare by executive fiat that school districts are prohibited from requiring individuals to wear
face coverings.” Concluding that Gov. Greg Abbott exceeded his authority by banning mask
mandates, Mauzy ruled Friday that school districts in Travis County can enforce face coverings
as a COVID-19 precaution. Her order also applied to 19 school districts that represent about 1
million students, including Austin, Dallas, El Paso, Fort Worth, Houston and Austin Community
College, which also sued Abbott.

However, Texas Attorney General Ken Paxton quickly appealed, automatically blocking
enforcement of Mauzy's temporary injunction, though the Austin-based 3rd Court of Appeals
can be asked to reinstate the judge's order while Paxton's challenge proceeds.

At the heart of the conflict is the basis for local school board authority. The brief filed in the case
La Joya Independent School District v. Abbott argues, “All school districts inherently have the
right to impose (or not impose) a mask requirement in response to the realities and conditions
in their local communities. This local control of public schools stems neither from the [Texas
Disaster Act] nor from any regulatory law or state agency rule, but from the Texas Education
Code.”

But in a court filing on behalf of Abbott, state lawyers argued that the governor “is the
commander in chief of the state’s disaster response.” “The Texas Disaster Act creates a chain of
command with the governor at its apex,” the filing said. “It does not countenance local officials
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attempting to substitute their views about how to handle an emergency for those of the state’s
commander in chief.”

Florida
In Florida, a state judge issued a similar ruling against Republican Gov. Ron DeSantis’s order
barring local school district mask mandates. “The school district which adopts a policy such as a
mask mandate is acting within discretion given to it by the legislature and the Florida Parents
Bill of Rights,” said Leon County Circuit Judge John C. Cooper in an oral ruling that referred to a
recently adopted state statute meant to affirm parents’ rights to direct their children’s
upbringing. According to Cooper, DeSantis’ order “is without legal authority.”

Cooper said he would sign an injunction blocking state officials from barring the local mask
mandates. The measure is expected to be appealed by the state, where officials are expected to
continue to pursue penalties against school districts.

Kentucky
The Kentucky Supreme Court issued a ruling in favor of previously enacted laws that prohibits
Gov. Andy Beshear's emergency powers, dissolving both Kentucky’s state of emergency and the
current statewide school mask mandate order. 

"The court’s order will dissolve Kentucky’s entire state of emergency for the COVID-19
pandemic," said Director of Communications for the Governor’s Office Crystal Staley. "It either
eliminates or puts at risk large amounts of funding, steps we have taken to increase our health
care capacity, expanded meals for children and families, measures to fight COVID-19 in
long-term care facilities, worker’s compensation for front-line workers who contract COVID-19
as well as the ability to fight price gouging," she said.

Missouri
In Missouri, state Attorney General Eric Schmitt has sued the Columbia school district and its
officials to try to end the district’s mask mandate. “Mask mandates for kids in schools are not
supported by the science and are an arbitrary and capricious measure,” declares the attorney
general’s suit, which was filed Aug. 24 in state court. “The cure should not be worse than the
disease.” The 19,000-student district said in a statement that the state lawsuit will waste
taxpayer dollars and “Columbia Public Schools intends to aggressively defend its decision to
keep its community and its scholars safe.”

Pennsylvania
Whether students and staff will be required to mask up in Pennsylvania schools will remain a
local decision, at least for now, after top Republican lawmakers on Thursday rejected
Democratic Gov. Tom Wolf’s call for a statewide mandate. The Republican response, which was
expected, came one day after Wolf asked the GOP leaders of the House and Senate to summon
lawmakers to Harrisburg to pass legislation requiring masks in classrooms. Wolf cited sharp
increases in COVID-19 cases, deaths, and hospitalizations.
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Eight states have prohibited school districts from setting mask requirements, including:

● Arizona
● Arkansas*
● Florida*
● Iowa
● Oklahoma
● South Carolina
● Texas*
● Utah

*In Arkansas, a judge paused the state law that prohibits local officials from setting mask mandates,
meaning school districts can—at least for now—set their own local mask requirements.

*School districts in Florida may impose mask mandates, a judge said, ruling that the governor overstepped
his authority.

*Texas is not enforcing Gov. Abbott’s executive orders banning mask requirements in schools amid
ongoing legal battles, the Texas Education Agency has said.

Fifteen states and the District of Columbia require masks be worn in schools, Including:
● California
● Connecticut
● Delaware
● District of Columbia
● Hawaii
● Illinois
● Kentucky
● Louisiana
● Massachusetts
● Nevada
● New Jersey
● New Mexico
● Oregon
● Rhode Island
● Virginia
● Washington

Updated 8/27/2021 | Sources: Burbio, The Associated Press, and The Pew Charitable Trusts

State Bans on Vaccine Mandates

Florida and Texas have banned the use of vaccine mandates. Similar bills have been passed or
are pending in other states, including in Alabama and Arkansas, which have seen dramatic
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spikes in coronavirus cases. Some of the bills attempt to bar private health care providers from
requiring employees to be vaccinated.

Texas
Texas Gov. Greg Abbott signed an executive order on Wednesday banning the use of vaccine
mandates in the public sector and for businesses that contract with the state. The Republican's
guidance was sweeping, overriding both local control and private sector rights. Under his order,
any “public or private entity that is receiving or will receive public funds through any means,
including grants, contracts, loans, or other disbursements of taxpayer money” cannot require
customers to show proof of vaccinations. “No consumer may be denied entry to a facility
financed in whole or in part by public funds for failure to provide documentation regarding the
consumer’s vaccination status.”

Florida
Governor Ron DeSantis has gone even further than Abbott, prohibiting all businesses —
including private companies like cruise lines — from requiring proof of vaccination or even
asking customers whether they have been vaccinated.
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