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VIA ELECTRONIC DELIVERY 

Honorable Gavin Newsom 

Governor of California 

1315 10th Street 

Sacramento, California 95814 

 

Sonia Agnell, M.D. 

Director of the California Department of Public Health 

1616 Capitol Ave,  

Sacramento, California 95814   

Re: Designation of Religious Assemblies as “Essential” 

Dear Governor Newsom and Dr. Agnell,  

On behalf of Advocates for Faith & Freedom and The National Center for Law and Policy, 

we write to address concerns of the religious community in California. We represent the interests 

of hundreds of pastors, churches and ministries in California. These leaders include: Pastor Jack 

Hibbs of Calvary Chapel Chino Hills, Pastor Jim Domen of Church United, Pastor Jim Franklin 

of Cornerstone Church, Pastor Tim Thompson of 412 Church, and Pastor Ryan Sharp of Impact 

Church. 

 

On behalf of our clients, we must first acknowledge the significant efforts you have made 

to protect the health and safety of the residents in California. Your efforts are appreciated, and we 

believe you have the best interests of California residents in mind when you implemented the 

current COVID-19 restrictions via Executive Order N-33-20 and in establishing the list of 

“Essential Critical Infrastructure Workers.” However, we believe you overlooked the essential and 

critical nature of the services provided by clergy and churches throughout California.  

 

We recognize that not all citizens of this state have a religious background or even a desire 

to participate in religious affairs. However, millions of California residents have a deep and sincere 

reliance upon their connection with local ministries, churches, synagogues, temples, mosques, and 

the clergy that lead them. The mandated closure of religious organizations is having a significant 

and detrimental secondary effect on the citizens of California. For example, the closure of religious 

organizations is preventing the numerous ministries and social services provided by churches to 
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the poor, unemployed and distressed. The humanitarian and spiritual support provided by 

ministries are innumerable.  

 

Anecdotally, it has been reported that in Knox County, Tennessee, more people died last 

week from suicide than from COVID-19. A mayor in the county asked, “Is what we are doing now 

really the best approach? How can we respond to COVID-19 in way that keeps our economy intact, 

keeps people employed, and empowers our people with a feeling of hope and optimism, not 

desperation and despair?”1 

 

The clergy of this state are convinced that they must reopen their ministries to fully serve 

the needs of their communities.  The spiritual services of ministries are absolutely essential to the 

health and welfare of the people of California. Therefore, the religious leaders of California are 

coming together to make their voices heard in Sacramento. In times of national crisis, the clergy 

have a responsibility to lead. 

 

The indefinite nature of the restrictions on faith-based meetings is in violation of the very 

principles this country was founded upon. The Declaration of Independence was established in a 

time of fear and distress, but our founding fathers led the colonies with courage and conviction. 

 

We hold these truths to be self-evident, that all men are created equal, that they are 

endowed by their Creator with certain unalienable Rights, that among these are 

Life, Liberty and the pursuit of Happiness.--That to secure these rights, 

Governments are instituted among Men, deriving their just powers from the 

consent of the governed, --That whenever any Form of Government becomes 

destructive of these ends, it is the Right of the People to alter or to abolish it, and 

to institute new Government, laying its foundation on such principles and 

organizing its powers in such form, as to them shall seem most likely to affect their 

Safety and Happiness. (emphasis added.) 

 

James Madison once said, “All power is originally vested in, and consequently derived 

from, the people.” And Thomas Jefferson said, “Governments are instituted among men, deriving 

their just powers from the consent of the governed.” Our founding fathers did not intend to allow 

a single individual to establish law that permits the infringement upon individual liberties 

recognized in the Constitution.2 This is especially true where, one individual has issued executive 

orders to suspend the religious liberty of individuals to assemble together in worship of God. 

 

 
1 https://www.washingtonexaminer.com/news/suicides-outpacing-coronavirus-deaths-in-tennessee-data-

says 

2 For example, after Benjamin Franklin left the Constitutional Convention in 1787, he was asked whether the 

founders established a republic or a monarchy. He responded by saying, “a republic, if you can keep it.”    
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The clergy is convinced that “we the people” are ultimately responsible to protect the 

individual liberties that may be lost unnecessarily during times of crisis regardless of whether 

public officials’ actions are well intentioned. Without the checks and balances of the courts and 

legislature, the clergy now stand as a counterbalance to unchecked regulatory action.  

 

We do not intend or desire to be mere contrarians, but we intend take our appropriate role 

in the governance of our state. With you, we struggle with finding the right balance of public safety 

and individual liberty considering the effects of COVID-19 and the clergy we represent 

collectively agree to pray for you as our governor to receive divine guidance and consider why we 

believe your Executive Order is unconstitutional, but more importantly, detrimental to the health 

and safety of California families.  

 

FACTUAL BACKGROUND 

 

The Executive Order incorporates the State Public Health Officer’s designated list of 

“Essential Critical Infrastructure Workers” (ECIW). The ECIW list carves out a very long list of 

“secular” exceptions representing persons and places that are exempt from the stay at home 

prohibitions. The exempted persons and facilities include most governmental operations. The list 

also includes, among other locations: airports; public transportation facilities (i.e. train and bus 

stations); the entertainment industry (i.e. Hollywood); construction sites, news media facilities; 

childcare locations; marijuana dispensaries; liquor stores; cafeterias; big box stores, grocery stores, 

farmer’s markets, convenience stores, carry out restaurants and other retails establishments where 

large numbers of people gather and assemble.   

 

Based on the implementation of the Executive Order, numerous nonessential businesses find 

themselves deemed essential. We have no desire to see any businesses closed; however, the ECIW 

reflects upon the arbitrary nature of determining what businesses are “essential.” To the chagrin 

of religious observers, religious organizations are generally deemed nonessential by the State and 

County.  

 

LEGAL ARGUMENT 

 

The First Amendment to the U.S. Constitution prohibits government actors from enforcing 

any law prohibiting the free exercise of religion.3 Fundamental to the free exercise of religion is 

the right to gather and worship.4 The Executive Order violates the First Amendment of the United 

 
3 U. S. Const. amend. I; see also Cantwell v. Connecticut, 310 U.S. 296, 303 (1940) (applying the First 

Amendment to the States through the Fourteenth Amendment). 

 
4 See W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 638 (1943) (“The very purpose of a Bill of Rights 

was to withdraw certain subjects from the vicissitudes of political controversy, to place them beyond the reach of 

majorities and officials and to establish them as legal principles to be applied by the courts … [such as the] freedom 
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States Constitution because the Order is not narrowly tailored to serve the County’s interest in 

preventing the spread of Coronavirus. 

 

Lack of Neutrality and General Applicability 

 

Laws burdening the free exercise of religion that are not neutral or generally applicable are 

subject to strict judicial scrutiny.5 “[T]he minimum requirement of neutrality is that a law not 

discriminate on its face.”6 A law “lacks facial neutrality if it refers to a religious practice without 

a secular meaning discernable from the language or context.”7  The Executive Order lacks facial 

neutrality and general applicability because the “Essential Critical Infrastructure Workers” 

(ECIW) list expressly targets religious gatherings by narrowly permitting “faith-based” activities 

that stream services online but prohibit in-person services, even if they strictly follow CDC and 

social distancing guidelines. In other words, religious gatherings or assemblies of any size are 

specifically prohibited, except for the few persons providing virtual worship services.”8 

Meanwhile, a host of other in-person secular gatherings are permissible under the ECIW as 

discussed in the facts above. 

 

Earlier this month, a U.S. District Court in Kansas granted a TRO to two churches 

challenging the governor’s executive order banning mass gatherings of more than ten persons in  

First Baptist Church v. Governor Kelly.9 The court ruled that the churches showed a likelihood of 

success on the merits that the state violated the Free Exercise Clause of the First Amendment by 

issuing an executive order related to COVID-19 discriminating against religious assemblies by 

treating them differently from similarly situated non-religious assemblies like childcare locations, 

retail stores, airports, transportation locations, factories or offices. The Executive Order here is 

likewise unconstitutional for its lack of neutrality. 

 

 
of worship and assembly.” This protection was incorporated against the states in Cantwell v. Connecticut, 310 U.S. 

296 (1940).  

5 Employment Division, Department of Human Resources of Oregon v. Smith, 494 U.S. 872, 878 (1990). 

6 Masterpiece Cakeshop v. Colorado Civil Rights Commission, 548 U.S.--- , 1731 (2018)(quoting Church of 

the Lukumi Balalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 547 (1990)). 

7 Lukumi, 508 U.S. at 533 (See also, First Baptist Church v. Governor Kelly, No. 20-1102-JWB at *11 (D. 

Ks. April 18, 2020) (finding Plaintiffs likely to succeed on the merits of their claim that the Kansas ban on “mass 

gatherings” violated the free exercise of religion). 

8 The federal list of “Essential Critical Infrastructure Workers” permits “[c]lergy for essential support.” See 

https://www.cisa.gov/sites/default/files/publications/Version_3.0_CISA_Guidance_on_Essential_Critical_Infrastruc

ture_Workers_3.pdf (last accessed April 23, 2020). The lack of facial neutrality is evident by the State Public Health 

Officer’s decision to significantly narrow the permissible activities of clergy from that allowed in the federal list of 

essential workers.  

9 First Baptist Church v. Governor Kelly, No. 20-1102-JWB (D. Ks. April 18, 2020).   



 
Governor Newsom and Director Agnell 
May 4, 2020 
Page 5 of 7 
 
 

 

 

Individualized Assessments 

 

Laws burdening religion are also subject to strict judicial scrutiny when the burden is the 

result of "individualized governmental assessment[s]" made by governmental officials.10  Cases 

before and after Smith have continued to apply the strict scrutiny test to such individualized 

assessment questions.11  The U.S. Supreme Court affirms “[t]he principle that government, in 

pursuit of legitimate interests, cannot in a selective manner impose burdens only on conduct 

motivated by religious belief is essential to the protection of the rights guaranteed by the Free 

Exercise Clause.”12 At the same time, “[w]hen faced with a society-threatening epidemic, a state 

may implement emergency measures that curtail constitutional rights so long as the measures have 

at least some ‘real or substantial relation’ to the public health crisis and are not ‘beyond all 

question, a plain, palpable invasion of rights secured by the fundamental law.’”13 The U.S. Supreme 

Court has not lightly dismissed civil rights violations by governmental agencies in these circumstances, 

but has held that “a violation of an individual’s constitutional rights, even for minimal amounts of time, 

results in irreparable injury.”14 
 

We agree that the government has a legitimate interest in preventing the spread of COVID-

19, but that interest cannot go unchecked. Here, governmental officials have made individual 

assessments of virtually all activities taking place in the state from recreation to employment. The 

state has subjectively assessed each individual activity and decided whether the activity was 

essential or nonessential. The individualized assessment of religiously-based activities falls squarely 

within the sights of strict scrutiny as required under Smith.  

 

The requirements to satisfy strict scrutiny are so high that the government action will only 

survive this standard in rare cases, and the government bears the burden of meeting this exceptionally 

demanding standard.15 Therefore, the State must prove that completely shutting down religious 

 
10 Employment Division, Department of Human Resources of Oregon v. Smith, 494 U.S. at 884. 

11 See e.g., Christian Gospel Church, Inc. v. City and County of San Francisco, 896 F.2d 1221, 1224 (9th 

Cir. 1990) (pre-Smith case applying strict scrutiny to land-use decisions); First Covenant Church of Seattle v. City of 

Seattle, 120 Wn.2d 203, 840 P.2d 174, 180 (Wash. 1992) (post-Smith case applying strict scrutiny to historical 

landmark decision); Peterson v. Minidoka County School Dist. No. 331, 118 F.3d 1351 (9th Cir. 1997) (post-Smith 

case applying strict scrutiny for individualized assessments in government personnel decisions).” 

12 Church of the Lukumi Balalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531 (1990). 

13 In re Abbott, 2020 WL 1685929, at *7 (5th Cir. Apr. 7, 2020) (quoting Jacobson v. Massachusetts, 197 

U.S. 11, 31 (1905)). 

 
14 Elrod v. Burns, 427 U.S. 347 (1976). 

 
15 Lukumi, 508 U.S. at 546. 
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services “advance[s] interests of the highest order and [is] narrowly tailored in pursuit of those 

interests.”16 The state cannot satisfy this highest level of review, especially at this at this stage in the 

COVID-19 pandemic.  

 

As the US Supreme Court stated in Lukumi, the government’s “proffered objectives are not 

pursued with respect to analogous non- religious conduct, and those interests could be achieved by 

narrower ordinances that burdened religion to a far lesser degree.”17  In other words, the Orders are not 

narrowly tailored here because they are both underinclusive and overbroad.  

 

The Executive Order is underinclusive because it does not prohibit a host of equally dangerous 

(or equally harmless) non-religious conduct, including a wide variety of secular or commercial 

activities, merely on the basis that they are deemed “essential.” Those essential activities include 

parking and shopping at Walmart, Costco, Home Depot, a pot dispensary, or a liquor store where 

oftentimes hundreds of other customers are shopping. Furthermore, under the Executive Order, people 

can freely assemble and congregate in train stations, bus stations and airports.  Upon entry to stores, 

shoppers at commercial facilities may roam the narrow aisles of retail establishments with no physical 

barriers between them.  Indeed, in most stores, maintaining social distancing with the existence of 

narrow aisles is virtually impossible. 

  

Just like the churches in Kansas, if California religious assemblies initiated legal action, they 

would “prevail on their assertion that the restriction on religious mass gatherings is not narrowly 

tailored. Specifically, Plaintiffs point to a number of other secular mass gathering activities or locations 

that merely require certain safety protocols, including social distancing. Given the similarities of 

physical proximity between these “essential” secular gathering and Plaintiffs’ religious 

gatherings…the court finds that Plaintiffs can likely show that the broad prohibition against in-person 

religious services of more than ten congregants is not narrowly tailored to achieve the stated public 

health goals where the comparable secular gatherings are subjected to much less restrictive 

conditions.”18   

 

Defendants cannot reasonably argue that assemblies “at churches pose unique health risks that 

do not arise in mass gatherings at airports, offices, and production facilities.”19 The Orders are 

overbroad because the state’s interest in mitigating or preventing churchgoers from spreading COVID-

19 can be achieved by employing narrower tailoring and applying far less restrictive means by 

permitting the Church to assemble in a safe manner while following CDC and statewide guidelines on 

social distancing. 

  

 
16 Id. 

17 Id. at 546.   

18 First Baptist Church v. Governor Kelly, No. 20-1102-JWB at *15-16 (D. Ks. April 18, 2020)(relying on 

Lukumi, 508 U.S. at 542-47).  

19 First Baptist, No. 20-1102-JWB at *15.   
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Conclusion 

 

We want to thank you again for working tirelessly in your effort to protect the public health, 

safety and welfare during this pandemic. We fully support reasonable measures to help flatten the 

curve and the faith leaders take their responsibility to do so seriously. The interest in public safety; 

however, must be balanced and narrowly tailored to accommodate the faith leaders’ and 

community’s interest in accessing religiously-based social services and in exercising their religious 

freedom. As articulated in the beginning of this letter, our clients believe it is their responsibility, 

along with the other citizens of this state, to act where absolutely necessary to be a counterbalance 

to restrictions that run contrary to the Free Exercise Clause. Ultimately, we believe religious 

practices to be as essential as any grocery store or hardware store.  

 

Again, we believe you are attempting to act in the best interests of the state, but the 

restrictions have gone too far and for too long.  In order to restore the proper balance between 

public safety and individual liberties, the clergy we represent have declared their intent to begin 

holding in-person church services beginning on Sunday, May 31, 2020. All services will be held 

in compliance with CDC and state guidelines for social distancing as is required of “essential 

businesses.”  

 

We hope that you will act to revise the Executive Order before May 31, 2020, so as to 

avoid such a conflict. We would welcome the opportunity to be a part of the solution by meeting 

with you and working toward your efforts in serving the community interests. Allowing the 

religious community to be heard and respected will inevitably lead to a mutually beneficial 

resolution.  

 

 Sincerely,  

 

 
         Robert H. Tyler, Esq. 

 
 


