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PRESIDENT’S MESSAGE 
By Joshua Flowers, FAIA, Esq. 
Gresham Smith 
Happy New Year!  
I hope all of you had a wonderful and safe holiday season and hope your year is off to a good 
start. One highlight of my holidays was receiving a letter from TJS member Chuck Heuer 
anticipating the tenth anniversary of The Jefferson Society in 2022. Chuck even included 
a gift of a pair of socks from The Monticello Shops with Jefferson’s quote to John Adams: “I 
cannot live without books.” I now consider these my TJS socks and wear them on days when 
I have calls with our members and leaders!  
A highlight of our tenth anniversary year will be the opportunity to hold our annual meeting in 
person again - after two years of virtual meetings. Please mark your calendar to save the 
date of June 22, 2022, to join us during the AIA Conference on Architecture 2022 in 
Chicago. We will be sharing details about the plans for this TJS meeting and celebration 
in the months ahead. 
In December I began a term representing my home state of Tennessee on the AIA Strategic 
Council and attended meetings in Washington, DC along with TJS Treasurer Mark Ryan, 
who represents Nevada on the Council. The Strategic Council focuses on development of the 
AIA Strategic Plan and related initiatives. This year the Council has explored 4 areas of study 
related to the architecture profession: Rural + Suburban Agenda, Housing + Infrastructure, 
Mental Health + Architecture, and Technology Impacting Practice. In addition the meeting 
included selection of the AIA’s top honors including awarding the AIA Gold Medal to Angela 
Brooks and Lawrence Scarpa and the AIA Firm Award to MASS Design Group. Both of these 
selections represent unique models of architecture practice with Brooks + Scarpa advancing 
housing policy and design and MASS operating as a 501(c)(3) non-profit organization. How 
do you see the business model for architecture practice changing in the future? 
In recent weeks, the AIA Documents Committee has made preparations for reorganizing its 
task groups to prepare for new upcoming documents, and I have begun working with a new 
group to prepare the 2024 release of AIA’s design-build family of documents. Design-build 
has been a rapidly evolving project delivery method. I recommend AIA’s recent education 
session on Progressive Design-Build, which included TJS member Donovan Olliff as a 
panelist. What issues have you experienced with design-build projects and agreement
          (cont’d on p. 2) 
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(President’s Message, Cont’d from page 1) 
forms? I’m interested to hear your thoughts as this work 
progresses. In addition, updates to AIA’s design-build family of 
documents provide an opportunity to anticipate changes to the 
core documents, like the A201 General Conditions, ahead of 
the next revision in 2027. What significant changes to 
practice have you experienced in recent years that would 
require updates to industry standard agreement forms? 
As TJS members, how does your architecture education 
inform your current role and career? This month I served 
on the National Architectural Accrediting Board visiting team 
to assess the professional degree programs at Louisiana State 
University. This provided an opportunity to apply the 2020 
NAAB Conditions for Accreditation, which represent a 
significant change in criteria for accredited architecture 
programs, with a new focus on the program’s assessment 
process. Of particular note are two criteria that reference the 
ethical and legal aspects of architecture education: 
Student Criteria 2 Professional Practice — How the 
program ensures that students understand professional ethics, 
the regulatory requirements, the fundamental business 
processes relevant to architecture practice in the United 
States, and the forces influencing change in these subjects. 
Student Criteria 3 Regulatory Context — How the program 
ensures that students understand the fundamental principles 
of life safety, land use, and current laws and regulations that 
apply to buildings and sites in the United States, and the 
evaluative process architects use to comply with those laws 
and regulations as part of a project. 
As TJS members, we have a unique perspective on 
architecture education, legal aspects or architecture practice, 
and knowledge of the architecture and legal fields. What 
criteria do you see as most important for future 
architects? a  
  
 
 

I look forward to seeing many of you in the year ahead. Please 
let me know about your goals and plans for 2022 and your 
ideas for the Jefferson Society this year. 
 
PENNSYLVANIA. CONTRACTOR CAN 
PURSUE ASSIGNED CLAIMS DESPITE AIA-
LIKE ANTI-ASSIGNMENT CLAUSE 
A local School District hired an Architect to design a new 
elementary school. Their contract contained the following anti-
assignment clause: 
“[School District] and Architect, respectively, bind themselves, 
their partners, successors, assigns and legal representatives 
to the other party to this Agreement and to the partners, 
successors, assigns and legal representatives of such other 
party with respect to all covenants of this Agreement. Neither 
[School District] nor the Architect shall assign this Agreement 
without the written consent of the other, except that [School 
District] may assign this Agreement to an institutional lender 
providing financing for the Project. In such event, the lender 
shall assume [School District's] rights and obligations under 
this Agreement. The Architect shall execute all consents 
reasonably required to facilitate such assignment.” Note: That 
clause is substantially similar to Article 10.3 of AIA’s 
B101, Owner-Architect Agreement (2017 edition).  
The School District then hired a Contractor to build the new 
school. Due to delays, the project was not substantially 
completed on time. The Contractor filed for arbitration against 
the School District seeking over $1.5 million for work per-
formed, and additional delay damages.  The School District 
filed a counterclaim for liquidated damages and other dam-
ages caused by the delayed completion. The Contractor and 
the School District settled their dispute, and the School District 
assigned to the Contractor all of the School District's claims 
against the Architect for losses sustained by School District 
due to the delayed completion.  
The Contractor, as an assignee, then sued the Architect for 
breach of contract!  In response, the Architect filed “preliminary 
objections” to the suit that the Contractor lacked standing to 
bring suit as the School District's assignee because 
the Architect did not give any written consent to such an 
assignment, which was barred by the Architect’s contract. The 
trial court agreed, and dismissed the Contractor’s suit with 
prejudice, based on the anti-assignment clause. The Contract- 

WELCOME NEW TJS MEMBERS! 
Please join us in welcoming our newest member: 
Troy M. Miller, Esq. 
Bose McKinney & Evans LLP 
111 Monument Circle, Suite 2700 
Indianapolis, Indiana 46204 
tmiller@boselaw.com 
317-684-5189 

mailto:tmiller@boselaw.com
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or appealed. The Court said that this was a “matter of first 
impression,” as there was no Pennsylvania appellate 
precedent addressing whether an anti-assignment clause in a 
non-insurance contract that merely provides that neither party 
shall assign the contract or agreement or rights thereunder 
bars assignment of a “post-performance claim” for damages 
for breach of the contract. (There was state precedent in the 
insurance sector, however, rejecting the view that anti-
assignment clauses bar assignment of rights to payment and 
claims for damages). As a result, the Court looked outside of 
Pennsylvania for guidance, finding that, “Courts throughout the 
country have repeatedly held that anti-assignment clauses that 
prohibit assignment of the contract or agreement or prohibit 
assignment of rights or interests under the contract or 
agreement do not bar the assignment of post-contract per-
formance claims for damages.” 
The rationale for these rulings is that “the purpose of a general 
anti-assignment clause is to prevent a party from assigning its 
performance of the contract to a third-party without the consent 
of the other party,” but an assignment of “a claim for damages 
is entirely different … and does not implicate the purpose of 
the anti-assignment clause.” (Emphasis added).  
In addition, Section 322 of the Restatement (Second) of 
Contracts states: “(1) Unless the circumstances indicate the 
contrary, a contract term prohibiting assignment of the contract 
bars only the delegation to an assignee of the performance by 
the assignor of a duty or condition.” The Court found the rulings 
by other states and § 322 of the Restatement persuasive, 
holding that “under Pennsylvania law a contractual clause that 
prohibits only assignment of the contract or assignment of the 
agreement does not bar assignment of a post-performance 
claim for damages.” Although the Architect argued that 
Pennsylvania courts had not previously adopted § 322 of the 
Restatement, they had “also not rejected it,” the Court 
noted. Moreover, no other language in the Architect's contract 
with School District showed an intent to prohibit assignment of 
claims for damages. As a result, the trial court ruling for the 
Architect was reversed and the Contractor was allowed to 
pursue the assigned claims.  Gito, Inc. v. Axis Architecture, 
P.C., 2021 WL 5858467 (PA Super)(Unpublished Disposition). 
[Editor’s note: even though this is an unpublished decision, 
design professionals using the AIA B101 (2017) in Pa. should 
consider modifying Article 10.3 to bar assignment of claims]. 
 

CONNECTICUT. ARCHITECT COULD NOT 
BRING COMMON-LAW INDEMNITY CLAIMS 
AGAINST CONTRACTOR FOR DEFECTIVE 
WORK 
This suit arose out of a masonry rehabilitation project of a 
building owned by a law firm (a red flag!) on which the law firm 
hired an Architect and a Contractor. The Owner/law firm 
alleged that, despite representations from the Architect and 
Contractor that their work on the Project was complete, the law 
firm later discovered water damage from certain work having 
not been completed in accordance with the contracts. In 
addition (again, this was a law firm-owner), the plaintiff alleged 
fraud, claiming that both defendants were aware that certain 
work was incomplete, and that they both made misrepre-
sentations about the completeness of the work. The law firm 
alleged that the Architect acted maliciously, justifying punitive 
damages.  The Architect filed a Cross-claim against the Con-
tractor seeking common-law indemnity as to plaintiffs' breach 
of contract claim, its claim for breach of the implied covenant 
of good faith and fair dealing claim, its negligence claim 
against Hoffmann, and its unjust enrichment claim.  The Con-
tractor moved to strike all four indemnity claims as insufficient. 
The trial court agreed with the Contractor, and struck all four 
parts of the Architect’s Cross-claim. 
The Court explained that in absence of contractual or statutory 
indemnity, a party can seek common-law indemnification. 
However, to succeed, a party must prove: “(1) the party against 
whom the indemnification is sought was negligent; (2) that 
party's active negligence rather than defendants' own passive 
negligence was the direct, immediate cause of the accident 
and the resulting injuries and death; (3) the other party was in 
control of the situation to the exclusion of the defendant 
seeking reimbursement; and (4) the defendant did not know of 
the other party's negligence, had no reason to anticipate it, and 
reasonably could rely on the other party not to be negligent.”  
Starting with the claim for common-law indemnification on 
plaintiffs' breach of contract claim, the Court held that the 
Architect did not allege that the Contractor owed the 
plaintiffs “an identical duty, nor could it ever allege this claim,” 
as the Architect was hired to provide architectural and design 
services and to oversee and document the Contractor's 
progress and work quality, while the Contractor was hired to 
perform construction work. 
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The Owner/law firm alleged that the Architect “had a duty to 
know” of the Contractor's alleged negligence and “to ensure” that 
its work was performed in accordance with industry standards 
and according to the plans. As a result, the claim for common-
law indemnity was struck. 
Similarly, as to the claim for indemnity related to Owner’s claim 
for breach of the implied covenant of good faith and fair dealing, 
this claim was stricken on the grounds that it sought common-
law indemnification for “intentional tortious conduct.”  Under 
Connecticut law, there is no common-law indemnification for 
intentional tortious conduct. “The law on common-law indem-
nification is clear that any claim seeking such relief must be 
grounded in negligence.” As a result, the Architect’s second 
claim for indemnity was struck. 
As to the Architect’s claim for common-law indemnification on 
plaintiffs' negligence claim, (again) the Architect did not allege 
that it and the Contractor owed the Owner an identical duty, nor 
could it ever allege this claim, according to the Court. Therefore, 
that claim was also struck. 
Finally, as to the Architect’s claim for common-law indemni-
fication on the Owner’s unjust enrichment claim, the Court struck 
this as well, finding that (once again) the Architect did not allege 
that it and the Contractor owed the Owner an identical duty, nor 
could it ever allege this claim. 
In short, the Architect lost on all four grounds for common-law 
indemnity against the Contractor, based on the facts alleged. 
See, LoRicco Tower Condo. Assoc., Inc. v. A. Prete Constr. Co., 
2021 WL 5542105 (Conn. Super. Ct. Nov. 1, 2021)(Unpublished 
Decision). 
 
NEVADA. SUIT AGAINST ARCHITECT FOR 
BREACH OF CONTRACT DISMISSED FOR 
FAILURE TO FILE A CERTIFICATE OF MERIT 
An Owner sued its Architect in federal court over the construction 
of a private residence near the north shore of Lake Tahoe, 
claiming that the Architect “failed to work with the skill and care 
ordinarily rendered by similar architects in the area,” which 
resulted in the defective construction of the residence. The 
Architect filed a motion to dismiss, claiming the Owner failed to 
attach a Certificate of Merit, pursuant to NRS § 40.6884. The 
court agreed and granted the Architect’s motion, finding the suit 
was “void ab initio,” and could not be amended. After construct-
ion was completed, the Owner had a third-party contractor eval- 

uate the house to ensure that it was in compliance with local 
governmental agencies' Best Management Practices prior to 
winter. During that evaluation, the inspector noted several 
features of the drainage system that were either “improperly 
installed” or “missing entirely.” The Owner sued the Architect 
and the original Contractor, plus the engineering firm and a 
subcontractor, asserting various claims for breach of contract, 
negligent misrepresentation, and fraudulent concealment. But, 
the Owner failed to attach a Certificate of Merit to support its 
claim against the Architect, which is required for suits related to 
the design or construction of a new residence. Under Nevada 
law, “the attorney for the complainant shall file an affidavit with 
the court concurrently with the service of the first pleading in the 
action stating that the attorney: (a) Has reviewed the facts of the 
case; (b) Has consulted with an expert: (c) Reasonably believes 
the expert who was consulted is knowledgeable in the relevant 
discipline involved in the action; and (d) Has concluded on the 
basis of the attorney's review and the consultation with the 
expert that the action has a reasonable basis in law and fact. In 
addition to the attorney's affidavit, the attorney must attach a 
report from the expert consulted by the attorney that includes, 
among other materials, “[a] statement that the expert has 
concluded that there is a reasonable basis for filing the 
action.” See NRS § 40.6884(3).  
The Owner contended that it was not required to comply with 
NRS § 40.6884 because its breach of contract claim was not 
“governed by NRS 40.600 to 40.695.” The federal district court 
disagreed, finding that, “Although Plaintiff refers to its claim as 
‘breach of contract,’ it is clearly alleging a claim for professional 
negligence which is expressly covered by NRS § 40.6884.” The 
Architect’s motion to dismiss was granted, and Plaintiff's first 
amended complaint was dismissed without prejudice, without 
leave to amend.  1059 Lakeshore Boulevard LLC v. Pulver, 2021 
WL 4781504 (D. Nev. Oct. 13, 2021). 
 
CALIFORNIA. MOONLIGHTING EMPLOYEES 
OF ENGINEERING FIRM CONVICTED OF 
FORGERY AND IDENTITY THEFT FOR USING 
EMPLOYER’S SEAL; EMPLOYEES DO TIME! 
OK, here is yet another odd case. Two employees of an 
engineering firm engaged in some moonlighting for their own 
clients, but took it too a little too far. One was an unlicensed 
architectural designer, the other was an engineering draftsman  
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with an engineering degree, but never passed the pro-
fessional engineering exam.  The two of them began to seek 
private clients, outside of the firm, but needed seals in order to 
get building permits and city approval. They got caught when 
their boss found a folder on one of their desks containing 
approximately ten invoices for the moonlighting firm. The folder 
contained a set of structural calculations and drawings on the 
employer’s letterhead with the employer's seal and signature! 
When the boss confronted one of the two employees about the 
documents, he admitted to moonlighting for his own company 
and to using the employer's company logo and name on the 
structural calculations. That employee was fired. After an audit 
of another employee’s computer found engineering documents 
for five projects with the boss's seal and signature (that were not 
firm projects), the other employee apologized and admitted he 
worked on ten non-firm projects using firm logo, stationary, and 
the boss's seal and signature. He was fired as well. 
The employer then notified the police about the fraud 
approximately one month later. In total, the employer identified 
twenty non-firm projects. Prosecutors filed a criminal complaint 
against the two former employees, charging them with a total of 
392 felony counts of forgery, identity theft, and grand theft. Each 
count of forgery and identity theft corresponded to one page of a 
plan set or a structural observation report that was stamped and 
initialed using the employer's seal and signature. Defendants 
waived a trial by jury, and were convicted of forgery, identity theft, 
grand theft, and petty theft in connection with the unlawful use of 
their employer’s engineering seal and signature to submit build-
ing plans and engineering reports on behalf of their own clients 
in their moonlighting scheme. 
One employee was convicted of 238 counts of forgery and 
identity theft, eight counts of grand theft, and six misdemeanor 
counts of petty theft. He was sentenced to five years of formal 
probation and one year of summary probation, plus 365 days in 
the county jail and ordered to complete 150 days of community 
labor. The other employee was convicted of 193 counts of 
forgery and identity theft, six counts of grand theft, and six 
misdemeanor counts of petty theft, and sentenced to formal 
probation for five years, and one year of summary probation, as 
well as 365 days in the county jail and ordered to complete 100 
days of community labor. Both defendants were also ordered to 
pay court operations assessments, court facilities assessments, 
and restitution fines. The defendants appealed, but they lost.  

 
 

The Court of Appeals said, “Moonlighting is not a criminal 
offense.” But forgery and identity theft are crimes in California. 
Section 470, subdivision (b) of the Penal Code provides, 
“[e]very person who, with the intent to defraud, counterfeits or 
forges the seal or handwriting of another is guilty of forgery.” 
Forgery is punishable by imprisonment in a county jail for not 
more than one year. Section 530.5 of the Penal Code, 
describes the crime of identity theft and provides, “every person 
who willfully obtains personal identifying information, *** of 
another person, and uses that information for any unlawful 
purpose, including to obtain, or attempt to obtain, credit, goods, 
services, real property, or medical information without the 
consent of that person, is guilty of a public offense, and upon 
conviction therefor, shall be punished by a fine, by 
imprisonment in a county jail not to exceed one year, or by both 
a fine and imprisonment.” See, People v. Rodriguez, 2021 WL 
5369797 (Cal. App. 5th 2021). 

 
 

TJS Member Deborah B. Mastin of Miami, 
Fla. (above) was a featured panelists at the 
Construction SuperConference in Orlando 
on Dec. 6, 2021. The panel’s topic was 
“Remote Dispute Resolution: Temporary 
Band-aid or Long-Term Solution? The Pros 
and Cons of Remote Dispute Resolution in 
Arbitration, Mediation and Discovery.”  
Deborah is a mediator and arbitrator, as well 
as an educator. Also attending the Super 
Conference in Orlando were TJS members 
Raymond DeLuca, of Cozen O’Connor, 
Philadelphia, and Bill Quatman, of Quat-
man ADR, LLC, Kansas City. 
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OREGON. WBE/MBE CONSULTANT COULD 
NOT SUE ARCHITECT FOR BEING 
“BLACKLISTED” AND UNABLE TO GET 
WORK 
This is a very odd case, in which a minority-female WBE/MBE 
pro se plaintiff sued ZGF Architects, various of that firm’s 
employees, the Oregon governor, the State of Oregon, the 
University of Oregon, the American Institute of Architects, the 
City of Astoria and others, alleging that defendants violated a 
myriad of anti-discrimination laws. She alleged that because the 
firm did not hire her, she was the victim of employment 
discrimination, a “hate crime” and a “swatting crime,” and that 
she had been “gang stalked” by Oregon police, and blacklisted 
from jobs in the Oregon corporate market. Over the course of this 
case, she filed three different complaints, seeking $60 million in 
damages. When a trial judge ruled against her on preliminary 
motions, she moved to have this case reassigned to a different 
judge on the grounds that the aforementioned rulings demonstra- 

ted “racism and bias against athletes.” That motion was denied. 
ZGF Architects, Inc. eventually moved to dismiss the suit as not 
supported under the law. The Court granted that motion, adding 
that the complaint would be dismissed “with prejudice.”  “Despite 
the many conclusory statements of harm,” the Court said, 
“nowhere does plaintiff plausibly allege that ZGF's negligence 
was the cause of her injuries.” “She does not allege that ZGF 
directly refused to hire her, or influenced a third party's decision 
not to hire her. At most, she alleges that ZGF's employment 
policies and market influence negatively impacted her certified 
WBE/MBE Company and ability to get hired in Oregon.” Even 
though “pro se pleadings are held to a less stringent standard 
than those drafted by lawyers,” and “dismissal with prejudice is a 
harsh remedy,” the Court added that harshness “is directly 
proportionate to the likelihood that plaintiff would prevail if 
permitted to go forward to trial,” the Court said. “Here, Plaintiff 
has failed to articulate a claim with any likelihood of success at 
trial.” See, Hensley v. ZGF Architects, 2021 WL 4952503 (D. Or. 
Oct. 20, 2021). 
 
MINNESOTA.  ENGINEER COULD NOT SUE 
LICENSING BOARD IN FEDERAL COURT 
WHILE STATE ADMINISTRATIVE HEARING 
WAS ONGOING 
In this licensing board case, the Minnesota Board of Archi-
tecture, Engineering, et al. (“the Board”), was sued by an indiv-
idual who claimed that the Board violated his First Amendment 
rights by regulating his use of the term “professional engineer” 
even though he was not practicing engineering at the 
time. Immediately after the suit was filed, the Board filed a 
contested case before the Office of Administrative Hearings 
(“OAH”). In federal court, the Board asserted that the 
Younger abstention doctrine (which restricts the authority of a 
federal court to handle state matters while a state case is 
pending) applied here because there was a concurrent state 
action addressing the same issue and the issue is important to 
the State of Minnesota. The Court agreed with the Board that the  
Younger abstention doctrine applied and granted the Board’s 
motion to dismiss. 
Although the plaintiff acquired his engineering license in 2000, 
and actively practiced engineering for twelve years, he ceased 
practicing engineering and dedicated himself to nonprofit advo-
cacy publishing books and giving speeches.  He allowed his lic- 

(Above) We saw this T-shirt in a gift shop in 
Yorktown, Virginia and thought Jefferson’s 
quote was still good advice today! 
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ense to expire in July, 2018, but tried to renew it in June 2020. 
However, during the 2018-2020 period when he was unlicensed, 
the plaintiff referred to himself as “a professional engineer” in his 
publications and biographies distributed prior to speaking 
engagements, which is prohibited by Minn. Stat. § 326.02.3. 
When someone complained, the Board investigated and offered 
to settle the complaint, if he would admit the violation and pay a 
$1,500 fine. The plaintiff refused, however, claiming that he was 
not actively practicing engineering and that he had merely for-
gotten to reapply for his license. Following a hearing, the Board 
sent another settlement offer stating the same violations with the 
request that he agree that he made an untruthful statement and 
pay a $500 fine. Again, he refused the offer. 
The former engineer sued, claiming that Minn. Stat. § 326.02 was 
unconstitutional, seeking an injunction against the Board 
prohibiting application of the statute to him, and an award of 
attorney's fees.    The Board moved to dismiss his lawsuit, argu- 

 
ing that the Younger abstention doctrine applied. “The state has 
a significant interest in regulating the professional conduct of its 
licensees and the titles they use,” the Court said. Finding that 
none of the two exceptions to the Younger abstention doctrine 
applied here, the Court ruled that “federal intervention is not 
warranted,” and dismissed the plaintiff’s lawsuit. Charles L. 
Marohn, Jr. v. The Minnesota Board, et al., 2021 WL 5868194 
(D. Minn. Dec. 10, 2021). 
 

(Above) Jefferson-related merchandise still 
stocks the shelves in the gift shops at 
Colonial Williamsburg, Virginia. 
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ice expenses attributable to delay.” The Sub claimed that the 
award was flawed for three other reasons. First, the Contractor 
failed to offer evidence that it could not have recouped its lost 
overhead with other revenue-producing work. Second, it failed to 
establish that its overhead expenses were attributable to the I-81 
bridge rebuild. And third, the Contractor's calculations failed to 
account for the fact that the Contractor itself was partially 
responsible for the delays. The Court rejected all three issues on 
appeal. 
The jury also awarded the Contractor $839,000 in prejudgment 
interest, with accruement beginning on the date of the bridge's 
final completion.  The Sub challenged that part of the award as 
well, but Va. Code § 8.01-382 allows the jury to “provide for 
interest on any principal sum awarded ... and fix the period at 
which the interest shall commence.” The interest award was 
upheld.  See, W.C. Eng., Inc. v. Rummel, Klepper & Kahl, LLP, 
2021 WL 4782274 (W.D. Va. Oct. 13, 2021). 
 
CALIFORNIA. ARE FRAUDULENT 
CONCEALMENT CLAIMS BARRED BY THE 
ELD? STAY TUNED, THE CALIFORNIA 
SUPREME COURT IS ABOUT TO DECIDE . . . 
Although a non-construction case, this case is of interest as it 
relates to the Economic Loss Doctrine (“ELD”) in California and 
a potential loop-hole in the doctrine going forward. The 
underlying dispute related to Uber Technologies, Inc.'s (“Uber”) 
launch of its ridesharing platform in Argentina. An attorney for 
two of Uber's wholly owned Dutch subsidiaries sued Uber after 
his office was raided by police in Argentina, and he was removed 
as legal representative for the Dutch companies. He was later 
charged with aggravated tax evasion, which he claimed harmed 
his reputation in his community. He sued Uber for negligence, 
breach of the implied covenant of good faith and fair dealing, 
fraudulent concealment, and aiding and abetting fraudulent 
concealment. Applying California law, the federal district court 
concluded that the lawyer's negligence and breach of the implied 
covenant claims were time barred. The district court also held 
that the fraudulent concealment claims were foreclosed by 
the economic loss doctrine (“ELD”) — a doctrine that prevents a 
party to a contract from recovering economic damages resulting 
from breach of contract under tort theories of liabil-
ity. Accordingly, the district court dismissed the entire lawsuit. 
The lawyer appealed to the Ninth Circuit Court of Appeals. 
 

VIRGINIA. CONTRACTOR RECOVERS 
NEARLY $2 MILLION FROM QUALITY 
ASSURANCE SUB ON BRIDGE PROJECT 
In 2009, the Virginia Department of Transportation (“VDOT”) 
awarded a $75 million construction contract to a Contractor to 
build a bridge over Interstate 81. The Contractor hired a 
Subcontractor to provide quality assurance services for the 
project. During construction, and after much of the bridge's 
concrete deck had already been poured, VDOT discovered that 
the depth of concrete over the deck's rebars was incorrect. 
VDOT refused to accept the bridge, and eventually demanded 
that the Contractor demolish and rebuild it, which the Contractor 
did at a cost of over $2.8 million. The Contractor then sued the 
Sub in federal court for breach of contract and indemnification.  
The Court initially awarded summary judgment to the Sub on the 
basis that, under the subcontract, the Contractor’s own negli-
gence barred any recovery from the Sub, but the Fourth Circuit 
Court of Appeals reversed, finding that an equally reasonable 
interpretation of the contract would impose a comparative negli-
gence scheme, under which each party would be liable for a 
percentage of the total loss in accordance with its respective 
share of fault. W.C. English, Inc. v. RK&K, 934 F.3d 398, 402 
(4th Cir. 2019). The Fourth Circuit concluded with an unequivocal 
assignment of responsibility to the jury: “On remand, it will fall to 
the factfinder to interpret the relevant aspects of the contract and 
to determine the effect of any breach by English on RK&K's 
liability.”  
The Contractor also sued CDM Smith, Inc., which had subcon-
tracted to provide quality control services for the bridge con-
struction. But the Contractor settled its claims against CDM 
Smith pre-trial for $100,000. A four-day trial was held, in which 
there was testimony from twelve fact witnesses, three expert 
witnesses, and forty-nine exhibits.  The jury returned a verdict of 
exactly 70% of the damages presented by the Contractor, almost 
$2 million. In response, the Sub sought a directed verdict or, in 
the alternative, a new trial. The federal Court disagreed, finding 
that the jury had ample evidence from which to make a reason-
able determination of fault.   
One of the issues on appeal was the calculation of the 
Contractor's extended home office overhead using the Eichleay 
formula. However, the Supreme Court of Virginia has found 
the Eichleay formula to be “an acceptable method, though not 
the only possible method, of calculating the portion of home off- 
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On appeal, the lawyer challenged only the district court's 
conclusion that his fraudulent concealment claims were 
foreclosed by the ELD. Because the fraudulent concealment 
issue is dispositive in his case, and because there are no 
California Supreme Court or appellate court decisions on 
point, and because federal district courts are divided on the 
issue, the Ninth Circuit Court of Appeals certified his question 
to the California Supreme Court. 
The Court explained that under California law, the ELD limits 
a party to a contract “to recovering in contract for purely eco-
nomic loss due to disappointed expectations,” rather than in 
tort, “unless he can demonstrate harm above and beyond a 
broken contractual promise.” The Court added, “The rule pre-
vents the law of contract and the law of tort from dissolving one 
into the other.”  
The California Supreme Court has held that the economic loss 
doctrine does not bar fraud claims premised on “affirmative 
misrepresentations.” But the issue in the present case is 
whether “fraudulent concealment” claims are also foreclosed 
by the ELD, an issue of first impression in that state. As a 
result, in its December 6, 2021 opinion, the Ninth Circuit Court 
of Appeals certified that question to the California Supreme 
Court. See, Rattagan v. Uber Techs., Inc., 2021 WL 5765273 
(9th Cir. Dec. 6, 2021). 
 
MISSOURI LAW. CLAIM FOR NEGLIGENT 
MISREPRESENTATION IS AN EXCEPTION 
TO ECONOMIC LOSS DOCTRINE 
Although this case was decided by a Minnesota federal 
court, it was governed by Missouri law. this was not a 
construction case, but the underlying treatment of the 
Economic Loss Doctrine (“ELD”) is of interest. Here, a 
Texas company (“BeatBox”), sells packaged alcoholic 
beverages. Crown Valley, a Missouri corporation, manu-
factures and packages alcoholic beverages.  BevSource, is a  

Minnesota company, that consults with beverage companies 
about product development and beverage operations services. 
In 2019, BeatBox and Crown Valley entered into a Manufacturing 
Agreement, in which Crown Valley agreed to manufacture 
BeatBox's packaged alcoholic beverage known as “Brizzy.”  
From September 2019 through February 2020, Crown Valley 
manufactured cases of Brizzy. However, in 2020, consumers, 
distributors and Crown Valley reported that more than 30,000 
cases of Brizzy suffered from a leaking defect. BevSource 
performed an internal investigation and determined that the 
primary cause of the leaks was “the lack of corrective actions and 
inspections during production fill of Brizzy.” BevSource's 
investigation found that Crown Valley did not manufacture Brizzy 
according to BeatBox's specifications. BeatBox sued Crown 
Valley for breach of contract, breach of warranty, negligence, 
breach of the implied covenant of good faith and fair dealing, and 
negligent misrepresentation. Crown Valley moved to dismiss the 
negligence, and negligent-misrepresentation claims based on 
the Missouri Economic Loss Doctrine (“ELD”), which prohibits a 
commercial buyer of goods “from seeking to recover in tort for 
economic losses that are contractual in nature.” Per the Court, 
“Recovery in tort for purely economic damages is limited to cases 
in which there is personal injury, damage to property other than 
the goods sold, or destruction of the property sold because of a 
violent occurrence.” 
BeatBox argued that the ELD does not apply because BeatBox 
and Crown Valley have a “special relationship.” Missouri courts 
have declined to extend the ELD to cases that involve special 
relationships such as those involving real property or a fiduciary 
relationship.  However, the Court ruled that the Manufacturing 
Agreement did not create a special relationship, such as a 
fiduciary relationship. As a result, BeatBox's negligence claim 
was barred under Missouri law by the ELD.  Crown Valley also 
argued that the negligent misrepresentation claim was barred 
under Missouri law, “unless the claims are based on misrep-
resentations that are independent of the contract.” BeatBox 
claimed that it “would not have entered into any agreement with” 
Crown Valley if it knew that Crown Valley could not comply with 
the terms of the agreement.  Therefore, the Court found that 
BeatBox had plausibly alleged a negligent misrepresentation 
claim, independent of its contractual claims, and denied the 
motion to dismiss that claim under the ELD. Future Proof Brands 
v. BevSource, Inc. et al., 2021 WL 5771201 (D. Minn. 2021). 
 

HEY YOU! HAVE YOU MOVED 
OR CHANGED JOBS? 

Let us know how to contact you by 
emailing our webmaster, Alexander van 
Gaalen at: 
vangaalen@crestrealestate.com 
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NEVADA. NEW 10-YEAR STATUTE OF 
REPOSE APPLIES RETROACTIVELY, NOT 
THE OLD 6-YEAR STATUTE ... BUT, THE 
ELD BARS OWNER’S NEGLIGENCE CLAIM 
This was a breach of contract suit involving the construction of 
a $25 million fulfillment and distribution center (the “Center”). 
Plaintiff, Urban Outfitters, Inc., sued the project Developer and 
the Contractor for various defects. Defendants filed motions to 
dismiss based on the old Nevada 6-year statute of repose. 
However, a prior 2021 Nevada case was raised by the plaintiff 
as applying a new, longer 10-year statute.  Dekker/Perich/ 
Sabatini Ltd. v. Eighth Judicial Dist. Ct. in and for Cnty. of 
Clark, 495 P.3d 519 (Nev. 2021). The Court concluded that 
Dekker was “new authority” which did affect the outcome of 
defendants' motions. Defendants' motions to dismiss also 
claimed that plaintiff's negligence claims were barred by 
the economic loss doctrine (“ELD”). The Court took each issue 
separately, resulting in different outcomes for defendants. 

 

Construction of the Center was substantially completed on 
January 31, 2012. Plaintiff alleged that sometime around 
September 2019, it became aware that the Center had sustained 
significant damage, initially believed to be the result of excessive 
rainfall and the resulting rise of water level in nearby Silver Lake.  
Plaintiff filed suit on March 3, 2021, nine years after the 
substantial completion of construction.  
Under the 2015 version of the Nevada statute of repose, NRS § 
11.202, claims were barred 6 years after substantial completion. 
But in 2019, NRS § 11.202 was expanded to 10-years. So, the 
question is: Which time limit applies here, 6 or 10 years? 
Plaintiff argued that the Nevada Supreme Court found in Dekker, 
that the 2019 amendments to NRS § 11.202 revived claims 
which otherwise would have expired under the 2015 version of 
the statute. Defendants argued, however, that: 1) Dekker did not 
address due process rights protected by the Fourteenth 
Amendment; and, 2) the Nevada Supreme Court “ignored the 
distinction between retroactively applying an extension of a stat-  

“You Say You Wanna Rev-o-luuuu-tion?” The above “Rebellion” quote attributed to 
Thomas Jefferson was seen on refrigerator magnets in a gift shop in Colonial Williamsburg, 
Virginia - as was this funny t-shirt of Jefferson and Washington giving a fist-bump! 
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ute of repose versus revival of a non-existent claim.  The Court 
addressed each of defendants' arguments in turn. 
Statute of Repose. 
First, as to the statute of repose, in its present iteration, the Court 
found that Nevada's statute of repose prohibits the commence-
ment of a construction defect action “more than 10 years after 
the substantial completion” of the project. NRS § 11.202(1). But 
prior to the statute's amendment in 2019, the applicable repose 
period was six years, not ten. In Dekker, the Nevada Supreme 
Court found, conclusively, that “As amended in 2019, NRS 
11.202's extended ten-year repose period retroactively applies 
to [plaintiff's] claims against [defendant]. The Legislature 
lengthened the statute of repose because the shorter repose 
period prejudiced Nevada residents, and the Legislature clearly 
intended the amendment to apply retroactively. Furthermore, as 
amended, the plain language of NRS 11.202 allows a claim to be 
brought so long as it was filed within ten years after the date of 
substantial completion of the construction work, regardless of 
whether the claim would have been barred under the previous 
six-year statute of repose at the time the complaint was filed.” 
Dekker, at 525. 
Defendants argued, however, that applying the holding in Dekker 
would violate their substantive due process rights under the 
Fourteenth Amendment. The Court rejected that, however, in a 
lengthy discussion and denied their motion to dismiss based on 
the older 6-year statute of repose.  
Economic-Loss Doctrine 
Next, defendants argued that plaintiff's negligence claim was 
barred by the economic loss doctrine, arguing the Nevada 
Supreme Court has found negligence claims are barred in 
breach of contract actions involving construction defects. Under 
Nevada law, the economic loss doctrine bars recovery in tort for 
purely economic losses (absent personal injury or damage to 
property other than the defective entity itself.) As a result, the 
Court agreed that “Plaintiff's negligence claim is therefore 
squarely barred” by the ELD and dismissed plaintiff's negligence 
claim. However, the statute of repose did not bar plaintiff's other 
claims.  
Plaintiff first requested leave to amend its Complaint so that it 
can assert additional claims for intentional concealment and 
misrepresentation. That motion was granted. See, Urb. Out-
fitters, Inc. v. Dermody Operating Co., LLC, 2021 WL 5280653 
(D. Nev. Nov. 12, 2021). 
 
 

[Editor’s Note: It can be risky for defense counsel to argue that 
the ELD bars negligence claims in a professional liability lawsuit. 
This may leave only an uninsured breach of contract claim. 
Discuss policy language with the carrier and client]. 
 

MARK YOUR CALENDAR! 
FOR THE TJS ANNUAL MEETING &  

ELECTION OF OFFICERS AND DIRECTORS 
 

DATE: WEDS., JUNE 22, 2022 
TIME: TBD 
LOCATION: TBD, CHICAGO, ILLINOIS 
 
(Above) The 2022 AIA Conference on Architecture will be 
held in Chicago, Thurs., June 23, 2022 – Sat., June 25, 2022. 
As is our practice, the TJS Annual Meeting & Elections will 
be the night before the AIA convention begins in the host 
city. Watch for more details in the April issue of Monticello. 
 
JEFFERSON STATUE AT THE WHITE HOUSE 
There was a time when a bronze statue of Thomas Jefferson 
stood on the north side of the White House lawn. It is no longer 
there. What is the story? The Donor. This tale really begins with 
Uriah Levy (1792-1862) who commissioned this statue because 
he has such affection and admiration for Jefferson and for his 
dedication to religious liberty. Levy was a descendant of Jews 
who had fled the Inquisition in Portugal and had founded and 
settled in Savannah, Georgia. He faced anti-Semitism all his life. 
From the age of 10, Levy spent his time in and around boats, 
finally joining the Navy to fight in the War of 1812. He was court-
martialed six times; kicked out of the Navy twice but reinstated 
by presidents who no doubt saw that charges against him were 
false. Levy became wealthy through real estate. His money gave 
him the ability to commission a statue of Thomas Jefferson and 
to purchase (in 1836) Monticello, a residence in terrible 
condition. But that’s another story. Back to the statue! 
The Sculptor and Statue. Levy commissioned Pierre-Jean 
David d’Angers, a French artist. Completed in 1834, the life-size 
bronze shows Jefferson with a copy of the Declaration of 
Independence.  Congress was not sure it wanted this statue, but 
it grudgingly allowed the statue to be displayed in various sites 
in the Capitol. Then in 1847, the statue was moved from the 
Capitol to the White House north lawn. 
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The weather was not kind to the statue and, within a few years, 
it lost its luster and became dark. In 1874 Uriah’s brother Jonas 
Levy wrote to the Congress reminding them that his brother had 
donated the statue so it could be displayed in the Capitol. And if 
this did not to happen, the family wanted it back. (Where was the 
statue at this time? Presumably it was still on the White House 
lawn.) A month later, both Houses passed a resolution formally 
accepting the statue. It was then placed in Statuary Hall and, in 
1900, moved to the Rotunda, where it remains … for now! 
 
 
 
 
 
 
 
 
 
 
 
 
KANSAS. CONTRACTOR’S IMPLIED 
CONTRACTUAL INDEMNITY CLAIM 
AGAINSTS A SUB WAS NOT BARRED BY THE 
ECONOMIC LOSS DOCTRINE 
A local water district filed suit against a Contractor for breach of 
contract, alleging that the Contractor installed gate valves that 
did not function properly. In response, the Contractor filed a third-
party complaint against its Subcontractor for breach of contract 
and for contractual indemnity, and against the Supplier of the 
gate valves for “implied contractual indemnity.” The Sub then 
filed Cross-claims against the Supplier alleging that if it is liable 
to the Contractor, then the Supplier must indemnify the Sub 
under theories of express indemnification and express warranty. 
The Supplier filed a motion to dismiss both the Contractor’s 
action and the Sub’s Cross-claim. 
Three Types of Indemnity in Kansas 
First, as to indemnity, Kansas recognizes three types of 
indemnity claims: 1) express contractual indemnity based on a 
contract of indemnity such as a hold harmless agreement; 2) 
implied contractual indemnity where one is compelled to pay 
what another party ought to pay; and, 3) comparative implied 
indemnity where one of multiple tortfeasors pays another's share  

of liability. The Court found that the Sub’s allegations sufficiently 
stated  “a  plausible  claim  for  breach  of  the express  indemnifi-  
cation agreement.” Therefore, the Court overruled the Supplier’s 
motion to dismiss this claim. 
As to breach of express warranty, the Court noted that Kansas 
law does not demand proof of a specific defect. Instead, plaintiff 
must show only that the product failed to perform as expressly 
warranted and that the breach of warranty caused its injury. 
Here, the Sub alleged that under the Supplier Agreement, the 
Supplier warranted that its products will be “in conformity with all 
plans [and] specifications” and will be “free from all defects in 
material and workmanship and shall be fit and appropriate for 
their intended purposes.”  Therefore, this claim was allowed to 
survive as well. 
Economic Loss Doctrine. 
Next, the Supplier argued that the Contractor could not state a 
claim for implied contractual indemnity because: 1) the economic 
loss doctrine precludes such a claim; and, 2) the Contractor 
cannot seek “implied indemnity” for liability that it may incur on a 
breach of contract claim. The Court acknowledged that “Kansas 
courts have adopted the economic loss doctrine, which gen- 
erally prohibits a commercial buyer of defective goods from suing 
in negligence or strict liability where the only injury consists of 
damage to the goods themselves. In Kansas, however, an im-
plied contractual indemnity claim is considered contractual in na-
ture. Accordingly, the economic loss doctrine does not preclude 
[the Contractor] from asserting such a claim for purely economic 
losses.” The Court overruled the Supplier’s motion to dismiss on 
this ground. 
Implied Indemnity Based On Breach Of Contract 
The Owner asserted a single claim for breach of contract against 
the Contractor. Therefore, the Supplier argued that the Con-
tractor could not recover against it under an “implied contractual 
indemnity” theory because the Contractor seeks indemnity “for 
potential liability on a contract claim, not a tort claim.” 
The Court held, however, that, “Kansas courts appear to permit 
an implied contractual indemnity claim without reference to 
whether the underlying claim was brought in contract or tort.” 
Therefore, the Contractor’s claim could proceed against the 
Supplier for “implied contractual indemnity.”  
The case is Water Dist. No. 1 of Johnson Cty., Kansas v. S.J. 
Louis Constr., Inc., 2021 WL 5084180 (D. Kan. Nov. 2, 2021). 
 
 
 
 
 

MEMBERS ON THE MOVE! 
Jessyca L. Henderson recently opened her own law firm.  
She can now be reached at: 
 
Jessyca L. Henderson, AIA, Esq. 
The Law Office of Jessyca L. Henderson LLC 
Baltimore, Maryland 
jhenderson@jlhlawoffice.com 
410-292-3085 
www.jlhlawoffice.com 
 
 

mailto:jhenderson@jlhlawoffice.com
http://www.jlhlawoffice.com/
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ILLINOIS. PROFESSIONAL NEGLIGENCE 
CLAIM AGAINST INSURANCE BROKER WAS 
BARRED BY THE ELD; BUT BREACH OF 
CONTRACT CLAIM COULD PROCEED 
The facts are fairly complicated, but the legal outcome is not. 
Plaintiffs here were assignees and subrogees of “Clarendon” and 
beneficial interest holders in a judgment against an insured 
named “Raydon,” which was awarded in the Supreme Court of 
Bermuda in September 2011 in the amount of $92.137 million 
arising out of Raydon's work for Clarendon. Raydon defaulted 
and failed to satisfy any part of the Bermuda judgment. 
Defendant Aon was retained by Stirling Cooke Brown Holdings, 
Ltd. (“SCBH”) to place and manage a $50 million errors and 
omissions liability program for Raydon. Aon was, in effect, the 
insurance broker for SCBH and Aon agreed to obtain $50 million 
protection for any errors or omissions by Raydon. Plaintiffs 
claimerd that their inability to collect the bulk of the $92.137 
million judgment against Raydon from SCBH's excess insurance 
policies was the direct and proximate consequence of Aon's 
failure to give adequate notice under the policies. Plaintiffs claim 
they were forced to compromise the judgment for a small fraction 
of the combined policy limits. As a result, Plaintiffs sued Aon for 
damages resulting from Aon's failure to honor contractual 
commitments (breach of contract) and its failure to adhere to the 
brokerage and risk-management industry's standard of care 
(professional negligence). In addition, it was alleged that Aon 
concealed from SCBH, Raydon and Clarendon its failure to 
communicate with or notify the excess insurers.   
The Breach of Contract Claim 
Plaintiffs alleged that Clarendon was a third-party beneficiary to 
the Aon-SCBH Contract and that Aon breached the contract with 
respect to Clarendon's claims because Aon failed to discharge 
its day-to-day management responsibilities, failed to maintain 
continuous proactive involvement in the claims, failed to report 
Clarendon's claims to excess underwriters, failed to develop 
claims strategies and to establish paper trails with the excess 
underwriters. Plaintiffs claim damages from Aon's breaches of 
contract because they were unable to collect the full liability limits 
of the policies. 
Aon filed a motion to dismiss arguing that plaintiffs, as non-
parties to the Aon-SCBH Contract, lack standing to assert a 
breach of contract claim, and fail to identify any contractual 
provision that Aon breached.   Illinois law permits a third party to  
 
 

a contract to sue for breach if the contract “intended to confer a 
benefit” on the third party.  Taking plaintiffs’ factual allegations as 
true, as the Court must at the pleading stage, plaintiffs had stated 
a breach of contract claim as a third-party beneficiary. “Whether 
Plaintiffs here will meet their heavy burden to prove they were a 
third-party beneficiary will be resolved at a later stage,” the Court 
added. 
The Professional Negligence Claim and the ELD 
Plaintiffs claimed that it was reasonably foreseeable to Aon, that 
Aon's failure to provide timely and proper notice to one or more 
excess insurers would harm claimants like plaintiffs by prevent-
ing plaintiffs from being fully compensated for their losses. Aon 
contended, in response, that the Economic Loss Doctrine 
(“ELD”) barred the plaintiffs’ negligence claim. The Court noted 
that under Illinois law (aka the “Moorman Doctrine”), the “general 
rule is that a plaintiff suffering solely economic loss cannot 
recover damages for negligence.” Citing to Moorman Mfg. Co. v. 
Nat'l Tank Co., 91 Ill. 2d 69, 88, 435 N.E.2d 443, 452 (1982). 
“Recovery in tort for purely economic loss is precluded where a 
service provider's duties are defined by contract.”  Plaintiffs 
argued, however, that an exception to the ELD applied because 
Aon was an “information provider.” (This exception applies when 
“one who is in the business of supplying information for the 
guidance of others in their business transactions makes 
negligent representations.”)  
The Court clarified, however, that Aon was SCBH’s insurance 
broker; and that Clarendon was not the insured. “Plaintiffs have 
not alleged that Aon was obligated to provide Plaintiffs with 
guidance or advice or that there was a fiduciary duty between 
Aon and Plaintiffs.” As a result, the Court held that the plaintiffs 
had not shown that their negligence claim fit within this narrow 
and limited exception to the economic loss doctrine. As a result, 
plaintiffs’ professional negligence claim was dismissed with 
prejudice. See, Ferguson v. Aon Risk Servs. Companies, Inc., 
2021 WL 4439305 (N.D. Ill. Sept. 28, 2021). 
[Editor’s Note: While not a design or construction case, the case 
is reported here because it may be of benefit to a design firm (or 
insurer) sued for professional negligence for pure economic 
damages. Again, a word of caution, however, in that the resulting 
court order leaves only the breach of contract claim pending, 
which may not be insured under a professional liability policy. Be 
sure to evaluate the coverage impact of a motion to dismiss 
based on the ELD in professional liability claims]. 
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(Above) Thomas Jefferson is featured prominently at the American Revolution Museum at 
Yorktown, Virginia. This portrait and biography was seen on a wall panel in the museum exhibit, 
with the quote: “The God who gave us life, gave us liberty as the same time,” Thomas 
Jefferson.  The full quote is actually: “But let them [members of the parliament of Great Britain] 
not think to exclude us from going to other markets, to dispose of those commodities which they 
cannot use, nor to supply those wants which they cannot supply. Still less let it be proposed that 
our properties within our own territories shall be taxed or regulated by any power on earth but 
our own. The God who gave us life gave us liberty at the same time: the hand of force may 
destroy, but cannot disjoin them.” The quote comes from “A Summary View of the Rights of 
British America,” a tract written by Thomas Jefferson in 1774, before the U.S. Declaration of 
Independence, in which he laid out for delegates to the First Continental Congress a set of 
grievances against King George III, especially against the King’s and Parliament’s response to 
the Boston Tea Party. 
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MEMBER PROFILE:  
LLOYD N. “SONNY” SHIELDS 
Shields Mott L.L.P.  
New Orleans, LA 
 
 

This year’s “Lawyer of the Year” for Construction Litigation in 
New Orleans (as rated in Best Lawyers) is our own TJS 
member, Lloyd “Sonny” Shields!  Sonny went to architecture 
school at Tulane University out of an interest in both 
technology and design, thinking that architecture would be the 
best combination of those two.  During his third year of 
architecture at Tulane, he took the LSAT, thinking that having 
a law degree would be a good way to be better advised in the 
business of architecture.  “I was intrigued at the idea that 
having a law degree would bolster the ability to handle the 
business of architecture.” 
“As it turned out, I ended up practicing construction law for the 
last 43 years!” he told us. His first job in architecture?  
“Actually, I worked for an architect during most of the three-
year Law School period.” After law school at Tulane University, 
Sonny had a one-year clerkship with a judge.  “After that, I 
went to work for a law firm which had a large construction law 
section.  Today, I’m a construction lawyer, and I have been for 
my entire career, after that law clerking job.”  He holds both a  

B.Arch. and an M.Arch. from Tulane, in addition to his J.D. 
When asked “What’s the best part of your job?” Sonny said, “It’s 
hard to say the best part of the job although wonderful parts of 
the job include working with construction industry professionals 
on resolving issues.  One of the best parts of that is working with 
experts in particular fields, so that the learning opportunities are 
presented for diving deep into particular details of the con-
struction process.  Certainly, the day-to-day working with co-
workers, other lawyers and the courts provides its own interest.”   
Sonny is an AV Preeminent Rating rated lawyer by Martindale-
Hubbell, their highest rating. He is also listed in The Best 
Lawyers in America, Super Lawyers, The Bar Register of 
Preeminent Lawyers, and is a Senior Fellow of Litigation Counsel 
of America.  Sonny is also the author of Louisiana Construction 
Law, published by HLK Global Communications, Inc. (below). 
For nearly 30 years, Sonny Shields has been an adjunct 
professor at Loyola Law School, on the subject of the Louisiana 
Code of Civil Procedure, and at Tulane Law School, on the 
subject of Historic Preservation Law. Sonny has delivered more 
than 200 papers on subjects ranging from negotiation 
and mediation skills and practices to numerous aspects of 
construction and surety law. He also gives occasional lectures to 
industry associations on construction industry topics. But his real 
passion is cars! “Automobiles have always been my passion,” he  
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said, “and I have several collector cars.  I no longer go to the 
racetrack, but do take extended drives and local shows.”   
Sonny’s family is what he calls a “blended family,” of three 
daughters, two sons and seven (nearly 8) grandchildren!   
For many years, he was on the Board of the Preservation 
Resource Center, the prominent historical preservation org-
anization in New Orleans, and he served three terms as 
President.  He also served on the New Orleans Historic District 
Landmark Commission for many years and chaired that 
commission.  “I have also been on the Board of Trustees of the 
Ogden Museum of Southern Art for many years, and I have 
served in various capacities on the Board.” Sonny has also 
chaired the Dean’s Advisory Board at Tulane Architecture for 
a number of years.   
Passionate about his city, he told us that “New Orleans is the 
most fascinating city in the country!  I came to Tulane when I 
was 17 years old, fell in the love with the city, and never left.  
Now that other industries have fallen by the wayside, tourism 
is the number one industry in New Orleans and people come 
to our city because of its wonderful architecture, culture, music 
and food.”   
 

(Above) Laura and Sonny Shields in Havana 
(note Che Guevara’s image on the building in 
the background). 

(Above) Laura and Sonny Shields at Wright’s 
Fallingwater in Mill Run, Pennsylvania 
 
Still an architect at heart, Sonny is a fan of art deco. “The 
Chrysler Building has always been one of my favorites, 
although any building by Louis Kahn is inspirational.” Not 
surprising, Louis Kahn is also his favorite architect. 
What advice would he pass on to a young architect thinking 
about law school? “Just as Architecture School is a wonderful 
background for learning the rigor and discipline of 
accomplishing tasks, Law School simply builds on that.  Both 
of those schools educate people to solve problems.”   
 
Members In The News! 
Jessyca Henderson, AIA, Esq. will be teaching a graduate 
course at Morgan State University’s School of Architecture and 
Planning in Baltimore this Spring, entitled “Architectural 
Technology VI: The Integrated Intelligent Detail,” which will 
focus on design detailing and building science.  “I am excited 
to embark on this academic journey, returning to my roots as 
an architect, and venturing outside my law practice a bit, to 
engage with the next generation of design professionals, 
where design meets risk: The Building Envelope!” she said.   
“This NAAB award-winning course was designed and 
developed by MSU Professor Ruth Connell, AIA, and I am 
simply honored to be part of its continuation in the graduate 
curriculum,” Jessyca said. 
 
Would You Like To Be In A TJS Member Profile? 
Please email our Editor, Bill Quatman, FAIA, Esq. at 
bill@quatmanadr.com for an upcoming issue! 

mailto:bill@quatmanadr.com
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The AIA has released the results of a new study entitled, 
“The Elephant in the (Well-Designed) Room: An Investigation 
into Bias in the Architecture Profession.” AIA partnered with 
the Center for WorkLife Law at the University of California 
Hastings College of the Law to conduct a study on workplace 
experiences in the architecture profession. The report is a 
qualitative and quantitative study of bias based on gender and 
race/ethnicity in the practice of architecture. The Center for 
WorkLife Law examined how bias plays out in the practice of 
architecture, how it affects workplace processes, and how it 
affects outcome measures.  
In partnership with the AIA, the Center for WorkLife Law 
conducted a quantitative study of bias based on gender and 
race/ethnicity in the practice of architecture. This study reflects 
1,346 architectural professionals’ responses to the Workplace 
Experiences Survey, a simple 10-minute survey that picks up 
basic patterns of bias, where bias is playing out, and its impact 
on outcomes.  
This study reported the experiences of architects and 
designers from the following racial/ethnic groups: White, 
Black, Latino, people of Asian descent, multiracial people, and 
Native American, Alaska Native, Indigenous, and other 
underrepresented people.  
Quantitative data from the survey results was supplemented 
by qualitative data in the form of survey comments, one-on-
one interviews, and focus groups.  
The following are excerpts from the new study, which can be 
found at this link: www.aia.org/an-investigation-into-bias 
 
 
 
 
 

What Was the Purpose of the Study? 
• The purpose of this study was to move beyond anecdote, 

and to deepen, identify, and address issues of bias, sexism, 
and racism within firm culture. This includes the experi-
ences, perceptions, and opinions of women, people of color, 
and other historically resilient, but heretofore underrepre-
sented groups within the profession. 

• To build awareness and to help members recognize and 
identify bias, as well as address issues that may be 
occurring in their offices and in their profession. 

• To start a conversation in firms that disrupts bias. How? The 
report provides strategies - specifically Bias Interrupters - to 
help firms address bias in the workplace and to help make 
their practices more inclusive and welcoming. 

• To amplify the voices of people who experience a dispro-
portionate share of negative, exclusionary, or biased be-
havior in the workplace. 
 

KEY FINDINGS. 
• White men report a different experience in the 

profession of architecture than all other groups. 
We found an elephant in the room: Bias plays an 
important role in the experiences of women and people 
of color. The largest divergences in the study were 
between white men and women of color. Men of color 
and white women tended to fall in between, with 
experiences closer to women of color than white men. 

Impacts of bias 
• Racial and gender bias have strong impacts on work- 

http://www.aia.org/an-investigation-into-bias
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place processes and outcomes. Bias was extremely prevalent 
and had a measurable impact on 12 variables (see below table). 
Over half of the variation in whether people feel excluded at work 
is attributable to bias. 41% of the variation in career satisfaction 
at one’s organization is attributable to bias. 

Variables Used in the AIA Study 
 
1. Belonging 
2. Career satisfaction 
3. Inclusion 
4. Engagement 
5. Long-term future 
6. Clear path for advancement 
7. Recommend organization to a friend 
8. Fairness of compensation 
9. Fairness of assignments 
10. Fairness of hiring 
11. Fairness of performance evaluations 
12. Fairness of promotions 
 
“Tightrope Bias” 
“Tightrope Bias” was the most commonly reported bias among 
both architectural professionals of color and women. White men 
are expected to be authoritative and ambitious — behavior less 
readily accepted in other groups. These expectations make 
office politics harder for women and people of color because they 
have to find a balance between authoritativeness and approach-
ability, and an “appropriate” way to demand career-enhancing 
work. White men just have to be ambitious and authoritative.  
Tightrope Bias also stems from prescriptive stereotypes — 
beliefs about how men and women should behave.  Men are 
expected to be authoritative and ambitious. Women and non-
dominant groups are not. They are expected to be nice, modest, 
communal, sensitive, and helpful. When a man acts in an 
assertive way, he’s seen as a leader; the same behavior from a 
woman violates prescriptive stereotypes and leads to her being 
judged as overly aggressive.  These expectations make office 
politics more complicated for women and people of color: They 
are forced to walk a tightrope between approachability and 
authoritativeness, and to find a way to demand access to the 
career-enhancing work without triggering pushback. The 
AIA survey found Tightrope Bias to be the most prevalent kind of 
bias in the profession of architecture, which means that women 
and people of color have to be politically savvier than white men 
in order to succeed. Other types of bias are discussed as well. 
 

White men just need to act competent and commanding, while 
members of other groups need to convey competence and 
leadership without triggering backlash fueled by the sense that 
they are behaving inappropriately — even when they do 
something that is readily accepted in white men. Across the 
board, the experiences of white men differed sharply from 
those of women and architectural professionals of color. Once 
again, women of color reported worse experiences of bias, 
with Black women and Native American, Alaska Native, 
Indigenous, and other underrepresented architects and 
designers reporting the worst. 
Interruptions! 
In one of the largest discrepancies, the study found signifi-
cantly higher numbers of white women (55.8%), women of 
color (48.4%), and men of color (23.8%) reported being inter-
rupted in meetings, compared with only 11.9% of white men. 
In a profession where design critiques play a central role in the 
display of talent, this silencing has important repercussions.  
According to the study, men tend to interrupt during 
conversations more than women for a simple reason: It is seen 
as socially appropriate because it shows they are competitive 
and ambitious, which is what’s expected and valued in (white) 
men. Identical behavior in a woman may not be accepted 
because women are supposed to be modest and nice, defer-
ring to others in conversation. Sometimes this makes it hard 
for women to get a word in, even when they are well prepared. 
Sexual harassment 
The study found that 71.2% of white women and 67.7% of 
women of color reported some form of sexual harassment. 
45.6% of men of color and 41.8% of white men also reported 
sexual harassment — an indication that sexual harassment 
within the profession of architecture is uncomfortable for men 
as well as women. Unwanted physical contact, such as back 
rubs, was reported by 27.2% of women of color and 27% of 
white women. Women architectural professionals reported 
sexual harassment from many corners, most commonly from  
contractors, followed by co-workers and clients. 
Conflicts within Races 
Architectural professionals of color also reported conflict with 
other people of color: 35.8% of men of color and 35.6% of 
women of color reported that people of color face conflicts with 
each other due to their different choices about how to fit in to 
the majority white workplace. Only 18.4% of white women and  
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12% of white men noticed these conflicts between people of 
color. The three groups that reported the most of this type of 
conflict were Black women, men of Asian descent, and Black 
men. 
Leadership Roles 
Over half of women reported pushback for assertive behavior, 
compared with only about a quarter of white men. White men 
were more likely than any other group to report that people 
expect them to play a leadership role. Latina women, women 
of Asian descent, and Native American, Alaska Native, 
Indigenous, and other underrepresented people were more 
than 20 percentage points less likely than white men to report 
this expectation of leadership. 
Joining the Boys’ Club 
The AIA study also found problems also arise in workplaces 
where there is tokenism: room for only one woman or one 
person of color at the top. In these kinds of workplaces, non-
dominant-group members can end up in conflicts or 
competition with each other: If there is room for only one at 
the top, ambitious women and people of color will compete for 
that spot. Research also documents “strategic distancing”:  
In male-dominated workplaces, some ambitious women see  
 
 
 

aligning with the boys’ club and against other women as a politi-
cally savvy move. This is not simply the issue of a "queen bee” 
with a personality problem — research shows that “queen bee” 
behavior is actually a response to a biased environment. 
Other Types of Bias in the Workplace: 
“Prove-it-Again Bias” 
Some groups need to provide more evidence of competence in 
order to be seen as equally competent. Prove-it-again bias is a 
result of descriptive stereotyping: We assume that people will 
conform to stereotypes about their groups. Women, Black 
people, Latino people, and people from lower class-origin 
background are stereotyped as less competent, so they are 
forced to prove themselves more than others in professional 
workplaces order to get the same respect and recognition as 
white men from elite backgrounds. People of Asian descent are 
stereotyped as competent, good at technical work, but not 
leadership material. Prove-it-again is a status effect: It impacts 
people based on gender, race/ethnicity, social class, disability 
status, LGBTQ status, and more. 
Maternal Wall bias 
Motherhood triggers the strongest form of gender bias. Being a 
mother, getting pregnant, or even just being a woman of a certain  
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age can trigger strong negative competence and commitment 
assumptions at work. The stereotype is that mothers are less 
committed to their jobs, because they are more focused on their 
families. On the other hand, if mothers do show strong commit-
ment to their jobs, they can get backlash at work for being “bad 
mothers.” 
Tug of War bias  
Gender bias can create conflict among women: racial bias can 
fuel conflict among people of color. This is the Tug of War: intra-
group conflict among people struggling to succeed in a biased 
workplace.  The Tug of War reflects different assimilation strat-
egies women and people of color may adopt in an attempt to fit 
in, and different ways different members of these groups perform 
their identities.  Tug of War can also reflect tokenism, where 
women or people of color may feel pitted in competition against 
each other if there is “room for only one” in a given workplace, or 
in prized positions. 
Racism in the Workplace 
In the AIA survey, nearly half of women of color and 45.8% of 
men of color reported experiencing racism in their workplaces, 
compared to only 13.4% of white men and 12.2% of white 
women. Black architectural professionals reported the most 
racism: Two-thirds of Black men and women said that they had 
experienced racism in their workplaces.  One cost of racism is 
the  time  and effort people need to invest in dealing with racism 
 

deftly: stopping it without triggering resentment or retaliation. A 
third of women of color and 28.9% of men of color reported 
having to put effort into dealing with racism, while only 6.5% of 
white men and 6.6% of white women said the same. Again, 
Black architectural professionals stood out: 56.4% of Black 
women and 43.7% of Black men reported that they had to put 
in effort to deal with racism without getting retaliated against. 
Architectural professionals of color reported feeling that their 
success at work depends on the successes of others of their 
racial/ethnic group: 21.5% of women of color and 17.5% of men 
of color reported this, as compared with only 3.7% of white men 
and 7% of white women. Native American, Alaska Native, Indig-
enous, and other underrepresented architectural professionals 
and Black men were even more likely to report being judged on 
the successes of their racial/ethnic group. 
Solutions 
The study found that architectural firms can make progress on 
bias by using the tools that businesses commonly use to 
address any major business problem: metrics to establish base-
lines and measure progress, and evidence-based strategies to 
achieve company goals. Well-intentioned people can sincerely 
wish for inclusion, but if their organizations do not build an evi-
dence-based, metrics-driven approach into hiring, work assign-
ments, performance evaluations, and meetings while also 
addressing work-life concerns, progress will remain stalled. 
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New Study: Current State and Future 
Direction for the A&E Industry 
The 2021 Project Information Management study of archi-
tecture and engineering firms has recently been released. 
Newforma, in partnership with Dodge Data & Analytics, 
conducted research to identify current issues, trends, and 
future direction for managing project information across 
architecture and engineering firms in the construction industry. 
The purpose of the 2021 study of architecture and engineering 
firms is to gain a better under-standing of how project 
information is being managed today, and specifically to 
explore current challenges and the future expectations of 
managing project information. 
According to the new study: “Many architectural and 
engineering firms continue to struggle with the management of 
project information. The amount of time spent managing 
project information is impacting productivity — this is not a new 
problem.” The study claims that the cultural shift spurred on by 
the COVID-19 pandemic, away from "what's mine is mine" to 
"what's mine is ours" is new. 
The research study is comprised of two components: In May 
2021, Newforma conducted a series of virtual, closed-session 
roundtable discussions with Newforma customers represent-
ing leading architectural and engineering firms. In addition, 
Newforma partnered with Dodge Data & Analytics to conduct 
an online survey. The Dodge Data & Analytics survey was 
fielded from June 21, 2021, through July 23, 2021. Responses 
were collected anonymously from 220 participants across 
architectural and engineering firms. Some of the study’s 
findings were: 
• Participant Roles. Architects surveyed are more apt to 

have design, project, or staff architect roles. Engineers 
surveyed are most often in a principal or executive role. 

• Decreased Productivity. Seven out of ten survey 
respondents reported that the challenges related to 
manual administrative tasks result in a decrease in 
productivity. This is most notable with architectural firms 
(75% vs. 62% for engineering firms). Both survey 
respondents and roundtable participants agreed that time 
spent uploading and downloading files between systems 
is impacting productivity. Identifying productivity sinkholes 
may be a good place to start as a strategy to improve 
overall project  

 
 

performance.  
Note: Given that most respondents (65%) reported that 
uploading and downloading files between systems is also 
a major culprit impacting their ability to share information 
outside their organization, it’s not surprising that many 
firms also agree that team members not getting 
information promptly is impacting project performance. 
More than half (56%) cited information not being delivered 
to team members as a negative consequence. This 
hampers a team’s ability to collaborate and impacts 
project performance by introducing potential schedule 
delays and rework.  

• Data Storage. Seven in ten respondents indicated their 
company has requirements for on-premises or internal 
server data storage. Engineers were more likely than 
architects (83% vs. 68% respectively) to report having this 
requirement. Only a small per-centage (19%) indicated 
that they have no require-ments to store data on internal 
servers, and some are not sure. Responses from survey 
respondents and roundtable participants indicated that  
there is still a requirement to store project data on internal 
servers or behind a firewall.  The study recommends that  
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firm’s Project Information Management strategy should 
include managing, accessing, and sharing information 
from wherever the data is physically stored.  

• For architects, external collaboration (77%) and the ability 
to access information from anywhere (73%) are the top 
considerations when looking for a broad project infor-
mation management strategy. Access to information 
(67%) and security considerations (67%) are at the top of 
the list for engineers. In addition, having a centralized 
view of project data ranks high, particularly with over half 
of the architecture firms. Architects also rank inter-
operability between applications higher than engineers 
(58% vs. 37% respectively) as an essential element of a 
comprehensive Project Information Management 
strategy. Given that 56% of survey respondents ranked 
collaborating with external team members as one of their 
top three challenges, the study said, “it’s not surprising 
that the ability to collaborate with team members outside 
their organization ranks as a high priority for strategy 
considerations by architects.” 

The study found that, “Although the need for collaboration is 
heightened, sharing information remains a challenge. It’s not 
that  firms  are  reluctant  to share, but technology barriers still 

 
 

exist. As a result, respondents indicate that information is not 
getting to team members in a timely manner. The survey also 
reveals that only 30% of respondents have a comprehensive 
Project Information Management strategy to drive future 
initiatives. However, 74% of participants believe that collab-
oration is a key consideration for a Project Information Manage-
ment strategy. Although many firms indicate that they are 
deploying new technology, only some of the problems with 
managing project information are being addressed.  
Major themes that emerged regarding the management of 
project information include:  
• Impact on overall team productivity and response 

times: Managing project information raises several 
concerns for respondents. The most prevalent is the 
administrative time spent on project-related tasks. 
Such challenges have a profound impact on a firm’s 
ability to grow. This is most notable in a decrease in 
overall productivity and, secondly, in not providing 
information to team members on time.  

• Ability to collaborate & share information: Collab-
orating with both internal and external team members 
and being able to find the information needed to make 
informed decisions are also significant challenges. The  
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(Above) This short biography of Thomas 
Jefferson appears in the American Revolution 
Museum at Yorktown, Virginia. 
 

manual effort of uploading and down-loading data is the 
greatest challenge experienced when sharing data ex- 

ternally.  
• Access to information & lack of interoperability between 

applications: The ability to access information remotely is 
also a top consideration for a comprehensive Project 
Information Management strategy. Architects are more likely 
than engineers to cite interoperability between applications 
as a top consideration.  

The Path Forward: Unifying Project Information. The 2021 
study concluded that: “Interoperability and integration issues need 
to be addressed before the industry can move forward with more 
advanced technology. A common structure and approach that 
unifies project information and provides a central view of project 
information will help firms better leverage their project data.  This 
does not require firms to give up their best-in-class design and 
construction management applications. Project information can 
be unified across applications and systems. The future of Project 
Information Management is driven by the needs of owners, design 
teams, consultants, engineers, and contractors. By unifying 
project information across organizations, applications, and 
systems, project teams can leverage the power of their data to 
improve project performance, proactively manage risk, and 
increase profitability.” 
The study can be found here: 
www.newforma.com/PIM2021/Project_Information_Management
_2021.pdf 
 
 

(Above) This graphic from the 2021 Project Information Management study of architecture 
and engineering firms shows that architects surveyed are more apt to have design, project, or 
staff architect roles, while engineers surveyed are most often in a principal or executive role. 
 

http://www.newforma.com/PIM2021/Project_Information_Management_2021.pdf
http://www.newforma.com/PIM2021/Project_Information_Management_2021.pdf
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Cleveland (Ohio) Public School District Plans 
to Rename Thomas Jefferson Schools. 
(Jan. 3, 2022 – Edited from WKSU Public Radio News) 
Thomas Jefferson owned slaves.  Despite his contributions to 
society, his racist past poses a problem for school districts whose 
buildings are adorned with his name, especially in a majority 
minority school district. So now, the Cleveland (Ohio) Metro-
politan School District (“CMSD”) will likely rename schools 
named after Jefferson.  The CMSD board gave the go-ahead for 
a working group to hold public meetings in January and Feb-
ruary seeking feedback from the community on renaming the 
schools. In March, the board of education will vote on new 
proposed names or whether any of the schools should keep their 
current names. “They want their children to feel proud walking 
through the schools that they're in,” CMSD’s Chief Strategic 
Implementation Officer Trent Mosley explained. “And some of it 
has to do with the name that sits on top of their building.” 
This past summer, CMSD created an ad hoc working group to 
develop criteria to determine whether a school name would or 
would not be considered. Based on that criteria, the board will 
not consider the names of persons who have a “documented 
history of enslaving other people,” were involved in the institution 
of slavery, or were involved in the oppression of people of color, 
women or minority groups. The working group researched the 
biography and history of every CMSD school name and placed 
seven schools in a category of "definite additional review 
needed." If there is community support and the board 
approves the plan, five elementary schools will be renamed by 
the fall of the 2022-2023 school year. 
 
 
 

Pullman (Washington) Public Library Board 
Discusses Removal of Jefferson Portrait 
(Jan. 3, 2022 – Edited from KREM2 TV News) 
The Pullman Neill Public Library Board is discussing the future of 
a Thomas Jefferson portrait hanging in the library. Multiple 
residents have reportedly requested the photo's removal. The 
board reportedly received four emails from residents asking for 
the removal of the Jefferson portrait hanging at the main library 
entrance. In the emails, residents expressed their concerns 
about the portrait and asked for a more appropriate figure or paint 
replacement.  The emails also expressed concerns about Jeffer-
son's "conflicting" stance on slavery and claim he was abusive 
towards enslaved women. 
According to an article from the Associated Press (AP), Jefferson 
owned more than 600 slaves over the course of his life, despite 
his recorded stance on the idea of equality. The article also 
states that Jefferson believed that Black people were inherently 
inferior to whites.  The figure of Jefferson is controversial in U.S. 
history, as evidence suggests that Jefferson fathered at least six 
children with Sally Hemings, an enslaved woman who was the 
half-sister of Jefferson's late wife. Jefferson and Hemings' 
relationship, now generally accepted as a fact by historians of 
the era, began when she was a teenager, according to AP. 
Jefferson's controversial views and actions are the reason 
several Pullman residents have called for the removal of his 
photo from the library.  KREM 2 obtained copies of the emails 
the library received, several of which called for the removal of the 
portrait while others suggested the photo be replaced with a 
display of someone else. 
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