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I. Introduction 
Detention and involuntary treatment under civil mental health legislation entails some of the 
most significant incursions of human rights authorized by Canadian law. While every province 
and territory in Canada has legislation authorizing some form of detention and involuntary health 
care with people with mental disabilities and people who use substances,1 recent investigations 
of British Columbia’s mental health and substance use health care system have found substantial 
increases in the use of involuntary mechanisms and systemic trends of human rights violations. 
However, this exposure has largely not been accompanied by cases from individuals impacted by 
involuntary mental health and substance use health care attempting to enforce human rights or 
seeking remedies for violations. Indeed, there is a troubling absence of legal debate and 
interpretation from tribunals or courts through human rights jurisprudence in British Columbia. 

This paper begins with an overview of the legislation and human rights issues in British Columbia’s 
mental health and substance use health care system documented by independent offices and 
human rights organizations. It then discusses adjudicative oversight of human rights issues for 
people impacted by civil mental health legislation, including summaries of case law developments 

                                                       
1  Ruby Dhand & Kerri Joffe, “Involuntary Detention and Involuntary Treatment Through the Lens of Sections 7 

and 15 of the Canadian Charter of Rights and Freedoms” (2020) 43:3 Manitoba Law Journal 207. 
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pursuant to the Canadian Charter of Rights and Freedoms2 and British Columbia Human Rights 
Code.3 The final section considers why access to human rights enforcement and remedial 
mechanisms has been so poor in British Columbia and discusses resulting impacts on human rights 
and health. 

II. Human Rights Issues in British Columbia’s Mental Health and Substance 
Use Health Care System 

A. Legislative Overview 
The Mental Health Act4 governs detention and involuntary treatment in or through designated 
facilities in British Columbia. People diagnosed with many different forms of mental disabilities, 
such as mental illnesses, brain injuries, dementia, and substance use related health issues are 
detained under the Act.  

While other statutes, such as the Adult Guardianship Act5 and Patients Property Act,6 also grant 
authority to impose involuntary interventions in the lives of people with mental disabilities and 
substance use health issues, the Mental Health Act is the primary legislative mechanism in British 
Columbia that authorizes detention and coercive mental health and substance use health care. 

Primary aspects of the Mental Health Act include: 

• Authorization for police to apprehend, detain, and transport a person for assessment if 
they perceive there to be a safety risk and the person appears to have a mental 
disorder.7 

• Authorization of involuntary admission and detention for the protection of the person, 
the protection of others, or to prevent substantial mental or physical deterioration.8 

• All involuntary patients under the Act are exempt from standard health care consent 
rights with respect to psychiatric treatment.9 This includes the right to an assessment 
of capacity to consent or refuse health care, the right to make decisions if capable, the 
right to substitute decision-making if incapable, and the right to engage in health care 
consent planning through representation agreements and advance directives. Instead, 
all involuntary patients are deemed to consent to any psychiatric treatment authorized 
by the detaining facility.10 

                                                       
2  Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11 [Charter]. 
3  RSBC 1996, c 210. 
4   RSBC 1996, c 288. 
5  RSBC 1996, c 6. 
6  RSBC 1996, c 349. 
7  Mental Health Act, supra note 4, s 28. 
8  Ibid, s 22. 
9  Health Care (Consent) and Care Facility (Admission) Act, RSBC 1996, c 181, s 2. 
10  Mental Health Act, supra note 4, s 31. 
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• All involuntary patients are subject to the “direction and discipline” of facility staff 
during detention, with no statutory limits or procedural requirements on the use of 
measures like restraints and solitary confinement in seclusion rooms.11  

B. Rising Rates of Detention and Involuntary Treatment 
The rates of detention and involuntary treatment under the Mental Health Act have increased 
dramatically in recent years, rising overall by 71% between 2005/06 and 2016/17.12 When the 
Guide to the Mental Health Act was published in 2005, it stated that “[m]ost people in British 
Columbia requiring hospital treatment for mental disorders are voluntarily admitted to hospital, 
just like people with other illnesses.”13 The data demonstrates that is no longer true. While 
involuntary admission rates have been steadily increasing, voluntary admissions have decreased 
per capita, with the result that involuntary admissions now greatly outnumber voluntary 
admissions.14 British Columbia now has the highest rate of hospitalization due to mental illness 
and substance use in Canada.15 

C. Disproportionate Impacts of Detention and Involuntary Treatment 
While there is little data publicly available on the use of the statutory powers and safeguards 
pursuant to civil mental health legislation in British Columbia, available evidence indicates that 
the impacts of detention and involuntary treatment may be disproportionate based on factors 
such as age, sex, Indigeneity, and race. 

1. Children and Youth 
Rates of detention and involuntary treatment are growing at faster rates for certain populations 
in British Columbia. The Representative for Children and Youth documented detentions of 
children and youth under the Mental Health Act increased “alarmingly” by 162% between 
2008/09 and 2017/18.16 Access to justice metrics also demonstrate that children and youth 

                                                       
11  Ibid, s 32. 
12  British Columbia, Office of the Ombudsperson, Committed to Change: Protecting the Rights of Involuntary 

Patients under the Mental Health Act, Special Report No. 42 (British Columbia: Office of the Ombudsperson, 
2019) at 15, online (pdf): <https://www.bcmhrb.ca/app/uploads/sites/431/2019/03/OMB-Committed-to-
Change-FINAL-web.pdf>. 

13  British Columbia, Ministry of Health, Guide to the Mental Health Act, 2005 ed (British Columbia: Ministry of 
Health, 4 April 2005) at 1, online (pdf): 
<https://www.health.gov.bc.ca/library/publications/year/2005/MentalHealthGuide.pdf>. 

14  Office of the Ombudsperson, supra note 12 at 15. 
15   British Columbia, Ministry of Mental Health and Addictions, A Pathway to Hope: A roadmap for making mental 

health and addictions care better for people in British Columbia, (British Columbia: Ministry of Mental Health 
and Addictions, 26 June 2019) at 5, online (pdf): <https://www2.gov.bc.ca/assets/gov/british-columbians-our-
governments/initiatives-plans-strategies/mental-health-and-addictions-
strategy/bcmentalhealthroadmap_2019web-5.pdf>. 

16  British Columbia, Representative for Children and Youth, Detained: Rights of children and youth under the 
Mental Health Act (January 2021) at 5, online (pdf): <https://rcybc.ca/wp-
content/uploads/2021/01/RCY_Detained-Jan2021.FINAL_.pdf>. 

https://www.bcmhrb.ca/app/uploads/sites/431/2019/03/OMB-Committed-to-Change-FINAL-web.pdf
https://www.bcmhrb.ca/app/uploads/sites/431/2019/03/OMB-Committed-to-Change-FINAL-web.pdf
https://www.health.gov.bc.ca/library/publications/year/2005/MentalHealthGuide.pdf
https://www2.gov.bc.ca/assets/gov/british-columbians-our-governments/initiatives-plans-strategies/mental-health-and-addictions-strategy/bcmentalhealthroadmap_2019web-5.pdf
https://www2.gov.bc.ca/assets/gov/british-columbians-our-governments/initiatives-plans-strategies/mental-health-and-addictions-strategy/bcmentalhealthroadmap_2019web-5.pdf
https://www2.gov.bc.ca/assets/gov/british-columbians-our-governments/initiatives-plans-strategies/mental-health-and-addictions-strategy/bcmentalhealthroadmap_2019web-5.pdf
https://rcybc.ca/wp-content/uploads/2021/01/RCY_Detained-Jan2021.FINAL_.pdf
https://rcybc.ca/wp-content/uploads/2021/01/RCY_Detained-Jan2021.FINAL_.pdf
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access hearings to review their detention at substantially lower rates than the overall 
population.17 

2. Girls and Women 
There is also reason to believe that the impacts of the Mental Health Act may be gendered. A 
deeper look at the increase in detention and involuntary treatment of children and youth reveals 
that there are vastly disproportionate impacts on girls and young women between the ages of 
10 and 19. The rate of detention and involuntary treatment for that population has increased by 
approximately 222% between 2008/09 and 2017/2018.18 In contrast, the rates of detention and 
involuntary treatment of boys and young men increased by approximately 81% over the same 
period.  

Additionally, among all involuntary patients in British Columbia female patients have been 
administered electroconvulsive therapy at rates that are approximately two to three times higher 
than male patients.19  

3. Indigenous, Black, and other Racialized Communities  
British Columbia does not track disaggregated race-based data with respect to mental health 
detention and involuntary treatment, however, disproportionate impacts documented in other 
jurisdictions indicate there are significant reasons to responsibly monitor this data. Jurisdictions 
that do track impacts based on race, ethnicity, and Indigeneity have shown that Indigenous, 
Black, and other racialized communities experience detention and involuntary treatment at 
disproportionately higher rates and are subject to higher levels of coercion while detained.20  

                                                       
17  See section III.C. Other Administrative Oversight for a fuller discussion. 
18  Based on data from British Columbia, Ministry of Health Integrated Analytics, Hospital Discharges with MH 

Diagnosis by Involuntary and Other, FOI Request HTH-2020-07130 (British Columbia: Ministry of Health, 2021) 
at 7. This release does not appear to be available on BC’s Open Information Catalogue. Note that these records 
state: “Cases with gender other than male or female are only counted in total only[sic],” but the records use 
sex categories and there does not appear to be any data that would reflect the inclusion of non-binary people 
in the data. As a result, it is unclear how these numbers reflect gender identity. 

19  British Columbia, Ministry of Health Consolidated Analytics Services, Electroconvulsive Therapy among Mental 
Health Patients with an Involuntary Hospitalization, FOI Request HTH-2017-73370 (British Columbia: Ministry 
of Health, 2017), online (pdf): <http://docs.openinfo.gov.bc.ca/Response_Package_HTH-2017-73370.pdf>. 

20  For example: 
• See Australia research showing that involuntary assessments, the procedural pathway to authorize 

involuntary treatment, as well as seclusion and restraint, are disproportionally used on Aboriginal and 
Torres Strait Islanders: Queensland Health, Queensland Health Aboriginal and Torres Strait Island Mental 
Health Strategy 2016-2021 (September 2016) at 11. 

• See UK report documenting that members of Black African and Caribbean communities, in addition to 
other racialized communities, experience higher rates of involuntary mental health detention: United 
Kingdom, Final Report of the Independent Review of the Mental Health Act 1983 (December 2018) at 59. 

http://docs.openinfo.gov.bc.ca/Response_Package_HTH-2017-73370.pdf
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Dr. Mary Ellen Turpel-Lafond (Aki-Kwe)’s recent report on anti-Indigenous racism in BC’s health 
care system, In Plain Sight: Addressing Indigenous-specific Racism and Discrimination in B.C. 
Health Care, documents a number of discriminatory stereotypes that are applied to Indigenous 
people in the health care system.21 Many of these racist stereotypes, including that Indigenous 
people are less capable and compliant,22 may directly impact how authorized health care staff 
assess the appropriateness or necessity of detention and involuntary treatment for an Indigenous 
person. The report profiles two examples of stories from Indigenous people who went to hospital 
seeking physical health care who were detained under the Mental Health Act, with police and 
security involvement.23 The Ministry of Health has stated that it believes Indigenous children and 
youth are detained at higher rates in British Columbia under the Mental Health Act, despite the 
absence of data on that question.24 

Further, understanding disproportionate experiences of involuntary mental health treatment as 
an indicator of systemic racism aligns with the analysis of Dr. Kwame McKenzie, CEO of the 
Wellesley Institute and Director of Health Equity at the Centre for Addiction and Mental Health. 
Dr. McKenzie has noted that Black and other racialized people are less likely to be offered mental 
health supports, such as counseling or psychotherapy, and are more likely to be offered 
prescription drugs and subjected to coercive health care.25 

D. Documented Non-Compliance and Human Rights Violations 
Detention and involuntary treatment pursuant to the Mental Health Act has become the primary 
way acute mental health and substance use health care is provided in British Columbia. At the 
same time, there is mounting evidence that detaining facility staff are not complying with basic 
legal requirements and are violating the human rights of detainees. 

In 2017 the community-based research report Operating in Darkness: BC’s Mental Health Act 
Detention System found widespread issues of non-compliance with basic human rights, such as 
practices among detaining facility staff of discouraging detainees from exercising their right to 

                                                       
• See New Zealand research documenting that Māori people are grossly overrepresented in those who 

experience the use of seclusion rooms in health and disability settings: Dr Sharon Shalev, “Time for a 
Paradigm Shift: A Follow Up Review of Seclusion and Restraint Practices in New Zealand” New Zealand 
Human Rights Commission (December 2020) at 41-42. 

• See US research documenting that detained Black/African American and Hispanic patients experience 
higher rates of physical restraint in the emergency department: K Schnitzer at al, “Disparities in Care: The 
Role of Race on the Utilization of Physical Restraints in the Emergency Setting” (2020) Official Journal of 
the Society for Academic Emergency Medicine, 28:9 957. 

21  Dr. Mary Ellen Turpel-Lafond (Aki-Kwe), In Plain Sight: Addressing Indigenous-specific Racism and 
Discrimination in B.C. Health Care, Addressing Racism Review Full Report to British Columbia Ministry of Health 
(November 2020), online (pdf): <https://engage.gov.bc.ca/app/uploads/sites/613/2020/11/In-Plain-Sight-Full-
Report.pdf>. 

22  Ibid at 36-42. 
23  Ibid at 49, 54. 
24  Representative for Children and Youth, supra note 16 at 5. 
25  Kwame McKenzie & Kamaldeep Bhui, “Institutional racism in mental health care: Services have some way to 

go before they meet the challenges of a multicultural society” (2007) 334:7595 BMJ 649. 

https://engage.gov.bc.ca/app/uploads/sites/613/2020/11/In-Plain-Sight-Full-Report.pdf
https://engage.gov.bc.ca/app/uploads/sites/613/2020/11/In-Plain-Sight-Full-Report.pdf
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seek review of their detention by offering inducements, making threats, exerting pressure, and 
actively interfering with access to hearings.26 The report concluded that the Mental Health Act is 
insufficient to fulfill the human rights of detainees even if complete compliance was achieved. It 
made over 50 recommendations for reform, including that the Ministry of Attorney General 
should establish a legal aid funded service to provide independent legal advice to detainees upon 
detention. 

In 2019 the Ombudsperson’s Office published Committed to Change: Protecting the Rights of 
Involuntary Patients under the Mental Health Act, which found that only 28% of files audited 
across British Columbia had the legally required documentation to detain and involuntarily treat 
patients under the Mental Health Act. The Ombudsperson made 24 recommendations centred 
on improving compliance and echoed community recommendations for the Ministry of Attorney 
General to establish a legal aid funded service to provide independent legal advice to detainees 
upon detention. While the Ministry of Attorney General committed to seeking the appropriate 
approvals to create and fund this service, the Ombudsperson’s recommended timeline to 
establish the service has long since passed.27 

The Mental Health Act was singled out for criticism by the United Nations Special Rapporteur on 
the Rights of Persons with Disabilities following an inspection of Canada in 2019, who observed 
that “the Mental Health Act of British Columbia contains very broad criteria for involuntary 
admissions and, once detained, a person can be forcibly treated without their free and informed 
consent, including forced medication and electroconvulsive therapy” in contradiction to Articles 
14 and 25 of the United Nations Convention on the Rights of Persons with Disabilities.28 

In 2021 the Representative for Children and Youth released Detained: Rights of Children and 
Youth under the Mental Health Act, documenting an alarming increase of detention and 
involuntary treatment with children and youth.29 The report found that there was a lack of 
opportunity for detainees to have a say in treatment options that are more trauma-informed, 
relational, diverse, and connected with family and culture30 and that unregulated use of restraint 
and confinement was “unacceptable”.31 The report summarized the experience of children and 
youth as follows: 

Most of the young people who participated in this report were surprised to 
learn that they had rights; they did not remember hearing about, or seeing 
forms explaining their rights. Young people weren’t aware they could request 
second medical opinions or access a lawyer for support to review their 

                                                       
26  Laura Johnston, “Operating in Darkness: BC’s Mental Health Act Detention System” (November 2017) 

[Operating in Darkness] at 102-104, online (pdf): 
<https://d3n8a8pro7vhmx.cloudfront.net/clastest/pages/1794/attachments/original/1527278723/CLAS_Ope
rating_in_Darkness_November_2017.pdf?1527278723>. 

27  Office of the Ombudsperson, supra note 12 at 100-102.  
28  United Nations, “End of Mission Statement by the United Nations Special Rapporteur on the rights of persons 

with disabilities, Ms. Catalina Devandas-Aguilar, on her visit to Canada” (April 12, 2019), online: UN News and 
Events, <https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?LangID=E&NewsID=24481>. 

29  Representative for Children and Youth, supra note 16 at 5. 
30  Ibid at 6. 
31  Ibid at 59. 

https://d3n8a8pro7vhmx.cloudfront.net/clastest/pages/1794/attachments/original/1527278723/CLAS_Operating_in_Darkness_November_2017.pdf?1527278723
https://d3n8a8pro7vhmx.cloudfront.net/clastest/pages/1794/attachments/original/1527278723/CLAS_Operating_in_Darkness_November_2017.pdf?1527278723
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?LangID=E&NewsID=24481
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detention. They recalled forced medication, not being involved in treatment 
decisions and a lack of attention to the underlying reasons for their pain. They 
recalled scary periods of isolation and restraint. Indigenous young people 
recalled racism and an absence of culturally relevant treatment.32 

Finally, the Mental Health Review Board recently documented that access to justice metrics for 
mental health detainees has been getting worse in recent years and concluded that the Act has 
“systemic issues that undermine the ability of patients to receive fair, timely, and independent 
reviews of their loss of liberty”.33 

III. Human Rights Case Law Developments 
The Mental Health Act’s application to people who have or are perceived to have a “mental 
disorder” means that people who experience mental health detention are protected from 
discrimination on the basis of mental disability in international human rights instruments,34 the 
Charter,35 and domestic human rights legislation.36 Further, as set out above, the process and 
conditions of mental health detention and involuntary treatment potentially impact numerous 
other rights, such as the right to life, liberty, and security of the person37 and protection from other 
forms of discrimination, such as race-based or sex-based discrimination.38 

Aspects of detention that have been the subject of human rights litigation in the criminal justice 
system context occur regularly in British Columbia in the mental health detention context, 
including: 

• Indigenous people being prohibited from accessing traditional cultural medicine and 
supports while detained; 

• detainees being separated from newborn infants during the crucial postnatal period; 
and 

                                                       
32  Ibid at 5. 
33  Mental Health Review Board, “2020/2021 Annual Report” (September 9, 2020) at 37, online (pdf): 

<https://www.bcmhrb.ca/app/uploads/sites/431/2020/12/MHRB-Annual-Report-2019-2020-.pdf>.  
34  United Nations Convention on the Rights of Persons with Disabilities, GA Res 61/106, UN Doc A/RES/61/106 

(Dec 13, 2006), online: <https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-
persons-with-disabilities.html> [UN CRPD], Article 5. 

35  Supra note 2, s 15. 
36  Human Rights Code, supra note 3, s 8. 
37  Charter, supra note 2, s 7; UN CRPD, supra note 34, Articles 10, 14. 
38  Human Rights Code, supra note 3, s 8. 

https://www.bcmhrb.ca/app/uploads/sites/431/2020/12/MHRB-Annual-Report-2019-2020-.pdf
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities.html
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities.html
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• the use of indefinite and prolonged segregation in conditions that constitute solitary 
confinement without access to fresh air or time outdoors.39 

While there are differences for those incarcerated in the criminal justice system and those who 
are detained under the Mental Health Act, it is useful to note whether situations that raise similar 
human rights questions have been litigated in the mental health detention context. This section 
will explore the extent to which human rights issues have been tested in human rights case law 
developments in British Columbia. 

A. Charter Case Law 
There has been robust Charter litigation in the mental health detention context in other Canadian 
jurisdictions. Ontario alone has had several relevant Charter case developments: 

• In Fleming v Reid,40 the Ontario Court of Appeal held that legislation authorizing 
involuntary psychiatric treatment deprived involuntary patients of their section 7 right 
to security of the person, even with an independent tribunal hearing to decide whether 
to override the patient’s wishes as expressed through a substitute decision-maker.  

• In PS v Ontario,41 the Ontario Court of Appeal held that indeterminate mental health 
detention without adequate procedural protection of the liberty interests of long-term 
detainees violated section 7 of the Charter, given that the relevant tribunal did not have 
jurisdiction to supervise the conditions of detention. The Court also found that PS, who 
is deaf, experienced a section 15(1) Charter violation because he had not been provided 
with adequate interpretation services. 

• In Thompson and Empowerment Council v Ontario,42 the Ontario Court of Appeal held 
that the legislated criteria for mental health detention and compulsory community 
treatment was Charter compliant given the substantive and procedural safeguards, 
such as individualized assessments of patients’ capacity to make treatment decisions 
and consent from a substitute decision-maker for patients who were found incapable 
of making treatment decisions. 

In JH v Alberta (Minister of Justice and Solicitor General),43 multiple provisions of Alberta’s mental 
health legislation were struck down for violations of sections 7, 9, 10(a), and 10(b) of the Charter. 
The Court held that the criteria for involuntary admission and detention were overbroad because 

                                                       
39  See for example, Kelly v BC (Ministry of Public Safety and Solicitor General) (No 3), 2011 BCHRT 183, in which 

the Tribunal found that an incarcerated Indigenous man held in segregation and effectively denied access to 
Aboriginal spiritual services was discriminated against; Inglis v British Columbia (Minister of Public Safety), 2013 
BCSC 2309, in which the cancelation of a Mother Baby program and the resulting separation of incarcerated 
mothers and their infants was found to violate ss 7 and 15 of the Charter; and British Columbia Civil Liberties 
Association v. Canada (Attorney General), 2018 BCSC 62 in which the use of indefinite and prolonged 
segregation was found to violate the s 7 Charter rights of incarcerated people (affirmed on this point in 2019 
BCCA 228). 

40  1991 CanLII 2728, 4 OR (3d) 74 (ON CA). 
41  2014 ONCA 900, 123 OR (3d) 651. 
42  2016 ONCA 676, 134 OR (3d) 255. 
43  2020 ABCA 317. 



2.1.9 

 

 

 

 

the legislation authorized indefinite detention to protect individuals from harm that was 
unconnected to a mental disorder44 and provided inadequate procedural protections by: 

• placing the onus on detainees to request a hearing to review their detention. While the 
legislation provided for automatic hearings to review detention every 6 months, this 
was not frequent enough to guard against the risk of unnecessary detention.45 

• failing to explicitly require proactive records disclosure from detaining facilities with 
sufficient time for detainees and their counsel to prepare for a hearing.46 

• providing the right to representation without ensuring access to representation. While 
the Alberta government had established an independent Patient Advocate Office that 
detainees could request assistance from, the legislation did not guarantee that the 
constitutional right to legal advice and assistance was automatically fulfilled for 
everyone.47 

British Columbia’s Mental Health Act contains all the Charter deficiencies identified through 
these cases. The statute’s deemed consent model overrides health care consent rights with 
substantially fewer substantive and procedural protections, provides no tribunal jurisdiction to 
supervise conditions of detention, no automatic hearings at any interval, no explicit facility 
disclosure requirements, and no guarantee of access to independent legal advice and assistance. 

Despite these clear issues, there have been few notable decisions in the province seeking 
enforcement of detainees’ Charter rights. The last case that made findings on the constitutionality 
of the Mental Health Act, McCorkell v Director of Riverview Hospital,48 is of little current value as 
it considered criteria for involuntary admission and detention that have since been expanded 
through legislative amendments and relied on procedural safeguards that have since been 
eliminated.49 A Charter challenge to the deemed consent model filed by the Council of Canadians 
with Disabilities in 2016 was preliminarily dismissed on a public interest standing issue, and is still 
under appeal before the Supreme Court of Canada at the time this paper is written.50 Finally, the 
Court in AH v Fraser Health Authority51 made declarations of sections 7, 9, 10(a), 10(b), and 10(c) 
Charter rights violations with respect to an Indigenous woman who had been unlawfully detained 

                                                       
44  Ibid at paras 90-92. 
45  Ibid at paras 104-107. 
46  Ibid at paras 108-114. 
47  Ibid at paras 115-123. 
48  1993 CanLII 1200 (BC SC), 81 BCLR (2d) 273. 
49  The Court relied on the legislated requirement of independence between the two certifying physicians and the 

legal aid funded service for legal advice and assistance provided upon detention as safeguards for involuntary 
admission and detention. The requirement of independence between the two certifying physicians was 
removed from the Mental Health Act in 1998 and the legal aid funded service providing legal advice and 
assistance upon detention was eliminated through the early 2000s: Operating in Darkness, supra note 26 at 23, 
60-61. 

50  Council of Canadians with Disabilities v Attorney General of British Columbia, 2018 BCSC 1753, rev’d 2020 BCCA 
241, leave to appeal to SCC granted, 2021 CanLII 24821 (SCC). 

51  2019 BCSC 227. 
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for nearly a year in the mental health and substance use health care system, but the decision did 
not make findings with respect to the Mental Health Act itself. 

Enforcing human rights through Charter litigation requires overcoming significant barriers, such 
as securing counsel and the necessary funds, withstanding preliminary attempts to dismiss the 
case without hearing, public exposure as an individual detained under civil mental health 
legislation, and substantial stress throughout protracted litigation. These barriers may be even 
more challenging for marginalized individuals who additionally may be experiencing poverty, 
unstable housing, health challenges, repeated contact with the very system being impugned in the 
case, potential retaliation from service providers, family, or the public for pursuing the case, and 
other forms of discrimination in their lives.  

We turn now to consider whether case law indicates that the Human Rights Tribunal has been a 
more accessible enforcement forum for people impacted by civil mental health legislation in 
British Columbia.  

B. British Columbia Human Rights Code Case Law 
Despite evidence of human rights issues people have been experiencing in British Columbia’s 
mental health and substance use system, there have been very few cases advanced at the British 
Columbia Human Rights Tribunal (“Tribunal”). The cases that have been advanced tend to centre 
on whether a complainant should have been captured within the scope of the Mental Health Act 
authority, but rarely grapple with the human rights issues related to the conditions of detention 
and involuntary treatment. In addition, in many of these claims the complainant did not have 
legal representation and nearly all were dismissed at an early stage without a hearing on the 
merits. 

British Columbia Human Rights Tribunal Case Law Alleging Discrimination pursuant to s. 8 from 
a Complainant Subject to a Mental Health Act Statutory Exercise of Authority 

Case Brief Facts Ground Outcome Representation 

XP obo JR v The 
Hospital and The 
Correctional 
Centre, 2018 
BCHRT 4; 

The Hospital v 
XP, 2018 BCSC 
2079; 

XP obo JR v The 
Hospital and 
another (No 2), 
2019 BCHRT 96; 

XP obo JR v The 
Hospital and 
another, 2019 
BCHRT 98  

Complainant 
alleged the hospital 
and correctional 
centre continually 
failed to provide 
adequate, humane, 
medical/ psychiatric 
help. 

Mental and 
physical 
disability. 

In a series of 
decisions, portions 
of the complaints 
against the 
correctional centre 
as well as the 
complaint against 
the Provincial 
Health Services 
Authority were 
dismissed under s. 
27(1)(c).  

Represented by 
parent. 
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Case Brief Facts Ground Outcome Representation 

Johnson obo A v 
BC (Ministry of 
Justice) and 
another, 2016 
BCHRT 130; 

Johnson obo A v 
BC (Ministry of 
Justice) and 
another, 2017 
BCHRT 18 

Complaint alleged 
that a hospital, 
forensic psychiatric 
hospital and 
corrections center 
failed to provide 
her son with 
services 
appropriate to his 
disability-related 
needs. 

Mental and 
physical 
disability. 

Complaint against 
Provincial Health 
Services Authority 
was not accepted 
for filing and 
another 
respondent was 
added and 
removed. 

Self-
represented. 

MK v Health 
Authority and 
others, 2014 
BCHRT 34  

Complaint alleged 
that the decision to 
involuntarily admit 
her under the 
Mental Health Act 
and the resulting 
conditions and 
treatment she 
experienced was 
discriminatory.  

Religion 
and mental 
disability. 

Complaint 
dismissed in its 
entirety under s. 
27(1)(c). 

Filed without 
legal 
representation 
but the 
complainant 
was 
represented by 
counsel in the 
application to 
dismiss. 

Complainant v 
City of New 
Westminster 
Police Service, 
2011 BCHRT 313  

Complaint alleged 
ongoing police 
contact and entry 
to her home under 
s. 28 of the Mental 
Health Act were 
discriminatory.  

Mental 
disability. 

Complaint 
dismissed in its 
entirety under s. 
27(1)(c). 

Self-
represented. 

MB v Oak Bay 
Police 
Department, 
2007 BCHRT 289 

Complaint alleged 
that police 
harassed, 
surveilled, and 
contacted him, and 
entered his home 
due to a perceived 
mental health 
condition under s. 
28 of the Mental 
Health Act. 

Mental 
disability. 

Complaint 
dismissed in its 
entirety under s. 
27(1)(c). 

Represented by 
counsel. 

Tensuan v 
Vancouver Police 

Complaint alleged 
that a physician, 
the police, and two 

Race, 
ancestry, 
place of 

The portions of the 
complaint against 
the physician, the 

Represented by 
counsel. 
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Case Brief Facts Ground Outcome Representation 
Board, 2007 
BCHRT 280 

hospitals 
discriminated 
against her in 
diagnosis, 
apprehension, 
detention, and 
involuntary 
treatment under 
the Mental Health 
Act due to bias and 
stereotypes related 
to physical and 
racial/ancestral 
characteristics.  

origin, 
family 
status, 
physical 
disability, 
mental 
disability, 
sex, and 
sexual 
orientation. 

Vancouver Police 
Board, and one of 
the hospitals was 
not accepted for 
filing because it 
was untimely. 

Mr B v Dr G, 
2007 BCHRT 227 

Retaliation 
complaint filed 
after a university 
prohibited him 
from attending 
campus due to 
mental health 
issues, alleging a 
contracted 
physician 
threatened to have 
him involuntarily 
admitted under the 
Mental Health Act if 
he did not consent 
to treatment.  

Retaliation 
complaint. 

Complaint 
dismissed in its 
entirety under s. 
27(1)(c).  

Self-
represented. 

Sparks v 
Vancouver 
Coastal Health 
Authority v 
Vancouver Police 
Department, 
2006 BCHRT 575  

Complaint alleged 
that police 
discriminated 
against him by 
apprehending him 
under s. 28 of the 
Mental Health Act 
and hospital/health 
authority 
discriminated in 
conditions of 
detention. 

Mental and 
physical 
disability. 

Complaint 
dismissed in its 
entirety under s. 
27(1)(c). 

Represented by 
counsel. 
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Analysis of these complaints is limited by the fact that none were adjudicated at a hearing on the 
merits. However, the decisions do illustrate two common themes. First, many complaints were 
dismissed pursuant to section 27(1)(c) on the basis that the complaint was challenging the validity 
or merit of a decision made under the Mental Health Act. Second, alleged adverse impacts 
regarding widespread conditions have generally been viewed as if their widespread nature is an 
answer to a claim of discrimination. Without access to the pleadings and evidence in front of the 
Tribunal, little can be said of these specific decisions. However, these trends raise interesting and 
challenging implications for access to human rights enforcement mechanisms for others who 
have been detained and involuntarily treated through British Columbia’s mental health and 
substance use health care system. 

The Tribunal clearly recognizes that the exercise of statutory powers pursuant to the Mental 
Health Act could ground a complaint of discrimination, yet often expresses caution about the 
importance of framing the issues in the complaint. For example: 

…the Tribunal would have jurisdiction, in the appropriate circumstances, to hear 
a complaint of discrimination arising in this context. However, such complaints 
must be carefully considered to ensure that there is an arguable case of 
discrimination that goes beyond disagreeing with the decisions made under 
the Act.52 

Among the cases summarized, the Tribunal has shown a reluctance to permit cases to proceed 
to hearing that appear to question the validity of a decision made by police or medical professionals 
exercising statutory authority, stating that it “is not the Tribunal’s proper role to sit in second 
judgment of the decisions made by police officers and physicians under the Act”53 and that “the 
Tribunal is not the appropriate forum” to consider an allegation that a physician violated an 
aspect of the Mental Health Act.54 

The Tribunal, like many legal adjudicators, shows significant deference to medical or professional 
judgment across many complaint contexts.55 Medical and professional judgment will be in 
operation whenever police, medical professionals, and detaining facility staff exercise statutory 
grants of authority under the Mental Health Act. However, like any public service provider, the 
police and the health care system are not immune from the influence of discriminatory stereotypes 
and prejudice in how they exercise statutory authority. Evidence discussed at the outset of this 
paper, such as higher rates of detention of girls than boys or disproportionate rates of restraints 
and seclusion with Black, Indigenous, and other racialized detainees, demonstrates that 
discriminatory factors such as sex, Indigeneity, or race could also play a role in decisions. It is also 
possible that the exercise of discretion in relation to conditions of detention could have adverse 
impacts connected to an individual’s specific mental disability. 

To the extent that complainants have attempted to raise more specific conditions, policies, or 
processes of detention as adverse impacts among the cases summarized, they have generally been 

                                                       
52  Sparks v Vancouver Coastal Health Authority and Vancouver Police Department, 2006 BCHRT 575 at para 19. 
53  Ibid at para 18. 
54  Mr B v Dr G, 2007 BCHRT 227 at para 29. 
55  McDonald v O’Malley and BC (Min of Public Safety and Solicitor General), 2005 BCHRT 154 at para 33; Stock v 

Fraser Health, 2007 BCHRT 232 at paras 16-18; X v Clinic, 2012 BCHRT 118 at para 27. 
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understood to be impugning conditions inherent to the very fact of mental health detention. For 
example, in MK the complainant alleged that adverse impacts she experienced included, among 
other things, that her telephone communications were monitored by detaining facility staff, that 
she was on a mixed gender ward where she had witnessed patients being assaulted with 
insufficient protections for patients, and that she was denied visitation from her daughter. The 
Tribunal concluded in dismissing the complaint that “there is nothing presented in the material 
before me which would support that her status as a patient who might suffer from a mental 
disability was in any way a factor contributing to these adverse circumstances other than the 
mere fact that she was in the psychiatric unit at all.”56 

Similarly, in Sparks the complaint alleged that adverse impacts he experienced included, among 
other things, a denial of a pass to leave the facility to access his right to seek review of his 
detention in court, denial of grounds passes to smoke, involuntary medication, and restrictions 
on his ability to use the telephone. The Tribunal commented that those conditions could be “very 
distressing”, but concluded in dismissing the complaint without a hearing that it was “reasonable 
and justifiable that persons subject to involuntary detention would be treated differently in some 
respects from other hospital patients.”57  

Police, medical professionals, and detaining facilities have broad discretion in the implementation 
of detention and involuntary treatment under the Mental Health Act to determine the conditions 
experienced. However, there are many challenging questions that remain unanswered about 
how to fulfill human rights obligations in exercising that discretion. The fact that conditions may 
exist in many or all mental health detention settings does not necessarily mean those conditions 
are free from discrimination for the complainant. In MacLean v Nova Scotia (Attorney General),58 
it was found that prolonged placement in locked psychiatric or medical facilities due to a shortage 
of community-based housing placements failed to accommodate the complainants’ individual 
disabilities. The adverse impacts the complainants experienced were conditions that every 
resident in those facilities experienced. 

Further, discretionary policies or conditions that apply to all detainees may result in adverse 
effect discrimination for some. For example, everyone who is detained pursuant to the Mental 
Health Act may have their access to the outdoors curtailed, but the impact this may have on 
someone with a mental disability who relies on access to the outdoors for well-being or an 
Indigenous person who relies on land-based connections may be significantly different. Everyone 
may be separated from their families when detained pursuant to the Mental Health Act, 
however, the impact this may have on a woman who has recently given birth and been separated 
from her newborn infant will be significantly different. 

There are complex legal and factual issues at stake in claiming discrimination related to mental 
health detention that would benefit from a full hearing on the merits of the complaint. The way 
in which a complaint is framed – and ensuring that specific adverse effects related to the 
discretionary conditions of detention are identified and supported by evidence at the application 
to dismiss stage – is crucial. Access to justice barriers that result in people drafting their own 

                                                       
56  MK v Health Authority and others, 2014 BCHRT 34 at para 104. 
57  Sparks, supra note 52 at para 34. 
58  2019 CanLII 130602 and 2019 CanLII 115231 (NS HRC). 
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complaints and representing themselves in a section 27(1)(c) application will clearly have 
detrimental impacts on the ability of a complainant to refute an application to dismiss from an 
institutional respondent such as a police board or a health authority. 

There is substantially more scope for domestic human rights legislation like the Human Rights 
Code to address meaningful human rights access and enforcement for people in British Columbia’s 
mental health and substance use health care system. The lack of case law grappling with human 
rights obligations in this context makes clear that the expertise of the human rights bar may be 
essential in supporting framing of complaints and responding to applications to dismiss to ensure 
some of these nuanced issues can be fairly adjudicated. 

Among the cases summarized the Tribunal frequently indicated that there were other forums 
more appropriate to determine complaints about experiences under the Mental Health Act. We 
turn now to consider the ability of one of those forums to adjudicate those complaints: the 
tribunal created pursuant to the Mental Health Act.  

C. Other Administrative Oversight 
The British Columbia Mental Health Review Board is an administrative tribunal with only one 
task: it has jurisdiction to determine whether the statutory criteria in the Mental Health Act for 
continued detention are met at the time of the hearing.59 The Board does not have jurisdiction 
to determine constitutional questions and has limited jurisdiction and discretion to decline 
jurisdiction to apply the Human Rights Code.60 The Board cannot determine conflicts between 
the Human Rights Code and the Mental Health Act, or any other enactment. 

Further, the Board does not have jurisdiction to consider remedies for a breach of the Mental 
Health Act or review any other aspects a detainee may wish to challenge, including discretionary 
conditions of detention (such as the use of seclusion or restraints, or denial of grounds passes for 
fresh air, visitors, or methods of communication), facility placement (such as facility security 
levels or denial or recall of release on extended leave), or involuntary treatment. This jurisdiction 
is even more limited than the tribunal’s jurisdiction the Ontario Court of Appeal held was 
inadequate to fulfill Charter requirements in PS v Ontario.61   

While the Mental Health Review Board is the only independent oversight accessed with regularity 
by mental health detainees, there is a significant access to justice crisis in reaching hearing before 
the Board. Approximately 4% of Mental Health Act detentions are reviewed at a hearing of the 
Board.62 Populations that face additional access to justice barriers have even lower rates of 
access to review, for example, approximately 1% of detentions for children and youth are 
reviewed.63 

                                                       
59  Mental Health Act, supra note 4, s 25(2). 
60  Ibid, s 24.2. 
61  Supra note 41.  
62  The Mental Health Review Board records 811 review panel hearings taking place in the last fiscal year while 

there have been over 21,000 documented detentions annually: Mental Health Review Board, supra note 33 at 
14. 

63  Representative for Children and Youth, supra note 16 at 65. 
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IV. Access to Justice Barriers and Implications  
Given the human rights implications that result from the state power authorized under the 
Mental Health Act, it is imperative that people know, understand, and are supported to exercise 
their rights.  

In the 1990s, the then Legal Services Society funded an independent legal advice service for 
people who were detained under the Mental Health Act, but the service was not mandated in 
legislation.64 Following a change in provincial government in 2001 and infamous cuts to legal aid 
funding in British Columbia, the service was eventually eliminated at all facilities but the Forensic 
Psychiatric Hospital.  

Today, British Columbia is one of the few jurisdictions in Canada that does not have publicly 
funded advice services for people detained and subject to involuntary mental health treatment.65 
Recent reports by community organizations, the Ombudsperson, and the Representative for 
Children and Youth have called for the re-establishment of an independent advice service.66 The 
access to justice implications are obvious: without awareness of their legal rights, people cannot 
and do not exercise them. We see the consequences in the lack of case law developments in this 
province. 

However, the impacts of this access to justice crisis extend beyond the legal system. Independent 
legal advice services have been shown in other jurisdictions to be person-centred advocacy models 
that support equity in the health care system and more effective care by: 

• assisting health care systems in addressing anti-racism and ensuring services are 
equitable (for instance, the service can be particularly useful to racialized and 
Indigenous people who may be subject to higher levels of coercion in the health care 
system); 

• enhancing and empowering patient participation in decision-making around care and 
treatment; 

• reducing isolation and improving communication and connection with family, friends, 
and community based mental health services, which could prevent future mental health 
crises; 

• supporting health care systems to make improvements in culture and practices, 
fostering greater accountability, reflection, and transparency among treatment teams; 

• facilitating more constructive relationships and defusing conflict between service users 
and detaining facility staff and increasing the rate of successful complaint resolution; 
and 

                                                       
64  Operating in Darkness, supra note 26 at 60-61. 
65  Office of the Ombudsperson, supra note 12 at 84. 
66  See section II.D Documented Non-Compliance and Human Rights Violations. 
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• improving quality of care and life for service users and acting as a safeguard against 
poor or inconsistent practices.67  

Further, human rights violations negatively impact the health and wellbeing of the very people 
the Mental Health Act is attempting to help. Experiences of coercion without opportunities to 
exercise choice and self-determination during involuntary treatment can create negative or 
traumatic experiences.68 That experience can impact willingness to seek health care and social 
services in the future if services do not feel safe and accessible, resulting in worse quality of life 
outcomes.69  

V. Conclusion 
It is evident that there are significant human rights issues at stake for those impacted by British 
Columbia’s Mental Health Act, and that those impacts are touching the lives and the dignity of a 
growing number of people. It is similarly clear that potential impacts are not borne proportionately 
across communities and populations, but are more likely to adversely affect people with mental 
disabilities and people who are marginalized by inequalities such as age, sex, Indigeneity, and 
race.  

However, it is less clear why there has been so little litigation in this area in British Columbia, 
which would allow potential complainants and the health care system to better understand the 
scope of rights and obligations in the context of detention and involuntary mental health and 
substance use treatment. The case law that does exist in British Columbia has not yet grappled 
with some of the complex adverse impacts that may occur in detention and involuntary treatment. 
This appears to reflect significant access to justice barriers that risk undermining the meaningful 
enforcement of human rights in British Columbia’s mental health and substance use health care 
system. 

                                                       
67  The Right to Be Heard: Review of the Quality of Independent Mental Health Advocate (IMHA) Services in 

England, University of Central Lancashire (June 2012) at 4, 9, 20-21, 25-27, 83-84, 192-202; Evaluation of the 
Independent Mental Health Advocacy Service (IMHA), Social and Global Studies Centre, RMIT University, 
(March 2019) at 2, 9, 13, 15, 38-39, 169-170; Honouring the Past, Shaping the Future: 25 Years of Progress in 
Mental Health Advocacy and Rights Protection, Psychiatric Patient Advocate Office 25th Anniversary Report, 
(2008) at 2-3, 32-34, 39, 107. 

68  Tara Seed, John R E Fox & Katherine Berry, “The experience of involuntary detention in acute psychiatric care. 
A review and synthesis of qualitative studies” (2016) 61 International Journal of Nursing Studies 82. 

69  Gerlinde Berghofer et al, “Satisfaction of inpatients and outpatients with staff, environment, and other 
patients” (2001) 52 Psychiatric Services 104. 


