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Response to proposed amendments to Judicial Proceedings Reports Act 1958 (Vic) 

The Victorian Parliament is presently considering the Justice Legislation Amendment (Supporting 

Victims and Other Matters) Bill 2020 to substantially amend the Judicial Proceedings Reports Act 

1958 (Vic) (‘JPRA’) and correct the problems created for sexual assault survivors by the last 

round of amendments that came into effect in February 2020. 

While we support the government’s commitment to restoring agency to survivors to make their own 

choices regarding the publication of their identities, the draft Bill includes several problematic provisions. 

Adult survivors 

The Bill effectively restores agency to adult survivors. Importantly, instead of offering a defence to a 
general prohibition on publication, the proposed amendments to the JPRA would provide that the 
prohibition does not apply in the following circumstances: 

 before any complaint has been made to a police officer; or
 where the survivor self-publishes (including survivors below the age of 18); or
 where the survivor is over 18 and has given written permission for third party publication.

Alternatively, a court can make an order allowing publication. It expressly prohibits the court from 
considering the offender’s views. 

Children 

For survivors under the age of 18, third party publication is an offence, but the Bill creates a defence 
(which the publisher must prove on the balance of probabilities) if: 

 the survivor gave written permission; and
 it was accompanied by a supporting statement

The supporting statement must come from a “relevant person”, who can be a doctor, psychologist or 
other prescribed occupation. It must state that the child understands what it means to be identified and 
the consequences of losing anonymity.  

We have two concerns about this provision. First, it is not clear why 18 has been set as the age limit, 
and not, for example, 16 or 14. The age of criminal responsibility is 10 (and should be 14), and the age 
of consent is 16. 



Secondly, the placement of responsibility for effectively verifying that a survivor’s consent is informed 
into the hands of medical and allied health professionals has no solid evidentiary basis.  We hope that 
this issue will be open for more detailed consultation and consideration with a view to further reform. 

Deceased victims 

The Bill explicitly states that the prohibition on publication applies equally to living survivors and 
deceased victims. Because deceased victims cannot give permission, the only way to overcome the 
prohibition in their cases is by obtaining a court order.   

The Bill provides that the court must take into account the views of the victim, if known, and those of 
the victim’s family members (excluding the offender if they’re a family member).The order also must 
be in the public interest. The public interest requirement also applies to living survivors where an order 
has been sought (that is, in the absence of the survivor’s written permission). 

This is extremely problematic. There has been no formal consultation on this point and while future 
consultation has been proposed, this would occur after the Bill is passed. Until now, the law has been 
ambiguous on whether media and others can name deceased sexual assault victims. Media have relied 
on this ambiguity to name Jill Meagher, Eurydice Dixon and others. This Bill will make it explicit that it 
is now a crime to name these individuals, absent a court order. It will also be an offence for their relatives 
to self-identify, if doing so would indirectly identify a deceased sexual assault victim. This will have an 
immediate ‘gag’ effect. They are essentially replacing one gag-law with another, but claiming that this 
has - in fact - always been the law, which the media (and relatives) have been breaking for decades. 

The new provision will have multiple practical consequences: 

 it will make it an offence for anyone to publish the identity of past deceased victims of sexual
offences (such as Jill Meagher);

 it will make each republication of existing online material which identifies such victims an
offence, because online publication occurs afresh each time it is accessed by a person in
Victoria, forcing media and others to take down massive volumes of online material to avoid
the risk of committing an offence;

 if a crime is committed involving sexual offences and the victim does not survive, then nobody
will be able to identify the victim without a court order, effectively forcing the victim to be publicly
identified by reference to the crime committed against them or by the identity of the perpetrator;

 family members of a deceased victim will face having to go through a complex, expensive and
traumatic court process before they can publicly speak about their relative who died.

We acknowledge that the issue of identification of deceased victims is controversial and there are 
opposed views as to what the law should provide. The solution should not be rushed. The provisions of 
the Bill have  not been well considered and will have unintended negative consequences. 

The requirements for what a court should consider before making an order underline the problem.  The 
reality is that nobody can speak for a deceased victim or know what they would have wanted in relation 
to disclosure of their identity, and there is no clear reason why the “public interest” should be a relevant 
consideration at all. 

It would be far preferable for the Bill to take the opposite course: it should provide that the prohibition 
does not apply to deceased victims. In any case where family members or others do not want the 
victim’s identity disclosed, the existing legislation governing suppression orders is adequate for that 
purpose. In short, the status quo presumption, which prior to the Bill favoured the ability to publish the 
identity of a deceased victim, should for now be preserved. 

Tasmania is the only other jurisdiction in Australia which criminalizes the naming of deceased sexual 
assault victims, without a court order. 



Generic permission 

Because the survivor’s permission is tailored and specific to the publisher, there is no provision for the 
survivor to communicate any form of generic permission to the media, meaning that each media outlet 
must seek permission from them. This was made an issue in the Leifer hearing; the survivors made it 
explicit that they would find it intrusive and harassing if each time they were re-quoted a journalist had 
to contact them to gain permission.  

The Bill does not provide a simple avenue to allow a survivor to provide general permission should they 
wish to.  The only avenue for avoiding that by applying for a court order, which a survivor can still do, 
and which could be framed in general terms.  It is worth considering whether survivors should be able 
to do something like post a general permission on social media. 

Retrospective application/ Amnesty clause 

The ‘amnesty clause’ is well intentioned but poorly framed and will not work in practice. The government 
has acknowledged that it had not consulted with any media.  

Specifically, the new section 4A is supposed to excuse all publications made between 16 April 1991 
and commencement of the Bill made with what the publisher thought at the time was the survivor’s 
permission.   

However, this does not take into account the problem of republication of online material, noted above. 

That has two effects: 

 from the date of commencement of the Bill, any existing material online identifying a survivor
where permission was not obtained at the time will cause the publisher to commit an offence;
and

 from the date of commencement, every online article about a deceased victim will automatically
cause the publisher to commit an offence because, obviously, neither could permission have
been obtained nor would a court order have been obtained.
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