December 16, 2020
VIA EMAIL
Dear President-elect Biden,

Monopolists across the economy have coerced or bribed customers, distributors, or suppliers not
to do business with competitors. Such exclusionary contracts are a favored tactic of dominant
firms to preserve their market power and block the entry and growth of rival businesses.

This fall, federal and congressional probes highlighted exclusionary contracting in the tech
sector. In October, the U.S. Department of Justice filed a monopolization suit against Google
alleging, among other unfair practices, exclusionary arrangements with handset makers and
wireless carriers.' The House of Representative’s Subcommittee on Antitrust, Commercial and
Administrative Law, in its landmark 450-page report, detailed that Apple and Google routinely
used exclusionary contracts to suppress competition, exclude new entrants, and entrench their
monopoly power.’

Such exclusionary conduct is pervasive across the economy. Monopolists in food distribution,3

manufacturing,4 professional sports,5 and consumer electronics’ have all been found liable or
accused of exclusive dealing. Through exclusionary contracts, dominant firms use their power to
prohibit or discourage customers, distributors, and suppliers from dealing with the dominant
firm’s competitors. Dominant firms marginalize existing competitors and lock out new entrants
by depriving them of essential outlets or inputs. By perpetuating their market power, dominant
firms can inflict substantial injury on consumers and sellers, in the form of higher prices and
lower quality products for purchasers, and lower prices and other less favorable terms of trade
for suppliers.
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The Open Markets Institute, forty-one labor and public interest organizations, and seven scholars
(identified below) call on the Federal Trade Commission to ban exclusionary contracting by
dominant firms through rulemaking. Through exclusionary contracts, powerful corporations use
their market might to perpetuate their dominance—as opposed to competing by offering better
terms and improving their products and processes. In July of this year, we petitioned the
Commission and asked it to enact a rule that will prohibit dominant firms from using exclusive
dealing contracts that substantially foreclose rivals from customers, distributors, or suppliers of
critical inputs.7 The petition proposes multiple definitions of what should constitute substantial
foreclosure.

In addition to the harms described above, our petition also explains how the justifications for
exclusionary contracts rest on unpersuasive and incomplete theories. We have attached our full
petition with the cover email.

The FTC has long recognized the harms from exclusionary contracts. Over the past decade, it has
brought a number of enforcement actions against monopolists for exclusionary contracting.8
These cases produced many settlements and the affirmance of a Commission decision by the

Eleventh Circuit.” These enforcement efforts are commendable but not enough given the

complicated, time-consuming character of antitrust litigation under the rule of reason today. 10
We believe the Commission should build on its litigation activities and enact a bright-line rule
prohibiting exclusionary contracts by dominant firms.

We ask that you appoint commissioners to the FTC who are committed to using the
agency’s entire range of statutory powers to prohibit exclusionary contracts by dominant
firms. We also request your administration to affirmatively endorse the agency’s use of its
rulemaking authority to prohibit exclusionary contracts and other practices the agency
deems unfair methods of competition.

Respectfully,

Open Markets Institute

American Economic Liberties Project
American Grassfed Association
AMIBA

Bold Alliance

Color of Change
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Community Coalition for Real Meals
Cornucopia Institute

Demand Progress Education Fund
Demos

Economic Policy Institute

EPIC

Fair World Project

Family Farm Action Alliance

Farm Aid

Farmworker Association of Florida

Food and Water Action

The Freedom Bloc

Friends of Family Farmers

Friends of the Earth

HEAL Food Alliance

iFixit

In the Public Interest

Initiative for Medicines, Access & Knowledge
Institute for Local Self-Reliance

Jobs with Justice

Johns Hopkins Center for a Livable Future
Main Street Alliance

Northern Plains Resource Council
Oklahoma Stewardship Council
Organization for Competitive Markets
People's Parity Project

Public Justice

Repair.org

Rural Advancement Foundation International
San Luis Valley Local Foods Coalition
Service Employees International Union
Socially Responsible Agricultural Project
Towards Justice

US PIRG

Warehouse Worker Resource Center
Warehouse Workers for Justice

In their individual capacities

Brian Callaci
Marshall Steinbaum
Nikolas Guggenberger
Orly Lobel
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Sanjukta Paul

Veena Dubal



