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Executive Summary 

 

The Open Markets Institute1 offers this comment in response to a request by the Antitrust 

Division of the Department of Justice and the Federal Trade Commission for ideas on how to 

strengthen and improve merger enforcement and update it to address new challenges created by 

the shift of commerce and communications to digital platforms.2  

 

We argue that the merger guidelines used by regulators since the early 1980s depart from the 

core principles that have historically governed America’s political economy and that were 

essential to preserving American liberty and prosperity. We further argue that the lax merger 

guidelines used over the past 40 years have contributed to unprecedented concentrations of 

economic and political power that threaten both America’s economy and its democratic 

institutions.  

 

To remedy these ill effects, we recommend that regulators reestablish traditional bright-line 

merger rules based on market share, similar to those detailed by the Justice Department in its 

1968 guidelines. We further recommend that regulators develop and adhere to guidelines that 

explicitly align with the clear intention of Congress in passing the Clayton Act of 1914 and its 

1950 amendment. 

 

Such legislation, upheld by ample Supreme Court precedence, calls for the prosecution of even 

incipient monopolies and the use of bright-line rules instead of the so-called rule of reason. We 

also call for new, clearer rules for defining the scope of markets and acceptable behaviors by the 

corporations that control essential networks and services. Finally, we call for an immediate, 

bright-line prohibition on all acquisitions by Google, Facebook, and Amazon, until Congress and 

regulators have implemented a coherent system for regulating the power and business models of 

these providers of essential communications and commercial services. 

 

Adopting these and other recommended changes to the merger guidelines will not, in and of 

itself, solve America’s monopoly crisis. But by crafting guidelines that align with the main thrust 

of an American antimonopoly tradition that traces to our nation’s founding, and by bringing 

cases based on these guidelines, the DOJ and FTC can help clarify 1) the nature of America’s 

present monopoly crisis, 2) the source of the problem in an ideology that promoted purported 

efficiency over any other political, social, or economic goal; and 3) how law enforcers, the 

judiciary, Congress, the business community, and the public can all contribute to rebuilding a 

robust political economy that once again supports democracy, equality of opportunity, national 

and economic security, and that serves the public interest.  
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Key Recommendations 

Merger guidelines should:  

 

• Reflect the overarching philosophy that has historically informed our nation’s controlling 

antimonopoly laws, including Congress’s clear intention that regulators use these laws to 

foster the principles of liberty and equality of opportunity embedded in our Constitution.  

• Reestablish bright-line rules based on the Department of Justice’s 1968 Merger 

Guidelines. In most sectors of the economy, these should 1) limit the size of any one 

producer to 25% of the market, 2) outlaw horizontal mergers that would reduce the 

number of producers in any market to fewer than five, and 3) limit vertical mergers 

involving suppliers that control 10% of supply of a particular good or service.3 

• Develop clear market definitions and reestablish other bright-line rules to govern the 

behavior of all corporations that provide essential network, platform, and utility services, 

including an absolute ban on all discrimination in the pricing and delivery of such 

services. 

• Develop clear market definitions and reestablish other bright-line rules for the many 

sectors in which there are limited economies of scale and strong social benefits through 

competition policies that advance local and smaller-scale ownership, including retail, 

farming, services, and light manufacturing, as Congress intended in 1950 when it 

demanded such protections for “any line of commerce in any section of the country.” 

• Ensure that reviews consider the effects of a proposed merger on the resiliency and 

stability of industrial and financial systems, labor markets, supplier markets, data 

markets, and the privacy of individuals, while radically reducing the focus on pricing.  

• Define labor markets by three factors: 6-digit Standard Occupational Classification 

(SOC) code, commuting zone, and quarter.4 

• Use practical facts and marketplace realities to define relevant markets, as set forth in 

Brown Shoe.5  

• Challenge any acquisition by a dominant firm, based on the Clayton Act’s incipiency 

standard, which prohibits mergers and acquisitions that “tend to create a monopoly.”6 

Define a dominant firm as one having a market share of more than 25% in any relevant 

market.7 Also allow dominance to be proven using direct evidence. 

• Encourage regulators to challenge any acquisition in which direct evidence shows 

competitive harm. 

• Establish a rule that no illegal merger may be cured with merger conditions, whether 

behavioral or structural.  

• Restore the clear ban on the efficiency defense for mergers, and carefully restrict the 

failing firm defense. 

• Prohibit acquisitions by firms that have violated antitrust laws or merger conditions 

within the past 10 years.8 

• Establish a temporary bright-line prohibition on all acquisitions by Google, Facebook, 

and Amazon, until Congress and regulators have implemented a coherent system for 
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regulating the power and business models of these providers of essential communications 

and commercial services. 

  



 

 

6 

 

 

I. Facts and Principles of America’s Antimonopoly Tradition 

 

 

For the first 200 years of our nation, the American people viewed antimonopoly law and policy 

as a foundation for democracy — a way to protect the basic liberties of the individual and to 

ensure a wide and safe distribution of power, control, wealth, and opportunity. Specifically, 

antimonopoly law and regulation extended the constitutional system of checks and balances into 

the political economy, thereby becoming a primary means for achieving democratically 

determined political, social, and economic goals.9  

 

Until the 1880s, antimonopoly law and regulation were enforced mainly by state and local 

governments. This centered on robust regulation of local markets, and extremely close control of 

corporate behavior through direct chartering. American law treated corporations as political 

institutions, not as properties. They were licensed under state charters to exercise certain forms 

of control over property, people, and sometimes markets, and to always be answerable to the 

people.10 Federal antimonopoly law, including but not limited to the use of antitrust statutes, 

became necessary only when the new technologies of the railroad and telegraph empowered 

corporations to operate effectively across state borders. 

 

A central goal of this antimonopoly tradition was the preservation of individual liberty. As 

Senator John Sherman expressed the idea in his main speech defending the landmark 1890 

federal antitrust legislation that bears his name, “It is the right of every man to work, labor, and 

produce in any lawful vocation and to transport his production on equal terms and conditions and 

under like circumstances. This is industrial liberty, and lies at the foundation of the equality of 

all rights and privileges.”11 

 

In the 20th century, these core values found further expression in other landmark legislation that 

remains controlling law, including the Federal Trade Commission Act and Clayton Act with its 

1950 amendments. Though sometimes ignored or misinterpreted by a reactionary judiciary, these 

statutes continue to provide federal regulators broad powers to police dangerous concentrations 

of power and control and to structure markets in ways that promote the preservation of our 

constitutional system of checks and balances and the public interest. 

 

During this era, the American people updated the legal and analytical tools they use to 

distinguish clearly between 1) corporations that control networks, platforms, and utilities 

essential to normal communications and commerce, 2) corporations engaged in the development 

and provision of hardware and software and where vertical integration and mass production often 

provide public benefit, and 3) enterprises that can be organized along local and regional lines and 

can be owned and operated by individual families.  

 

In the first half of the 20th century, Americans also refined and formalized the bright-line rules 

they have used since the founding to help guide antimonopoly thinking and enforcement, and to 

protect antimonopoly enforcement against arbitrary politicization, by establishing clear rules for 

achieving the original political intent of the laws. During this era, freedom of expression and of 
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the press were especially high priorities for enforcement. As Robert Pitofsky, the late chairman 

of the FTC, once said, “If you have issues in the newspaper business, in book publishing, news 

generally, entertainment… you want to be more careful and thorough in your investigation than 

if the very same problems arose in cosmetics, or lumber.”12 

 

But starting about 40 years ago, under the influence of Robert Bork and other market 

libertarians, the guidelines published by federal antitrust agencies were redrawn in ways that 

grossly disregard both the clear intention of Congress and the American people and much of the 

controlling law of the nation. They did so by applying a deeply antidemocratic pro-merger 

ideology designed to maximize “productive efficiency” foremost, theoretically in the name of the 

“welfare” of the “consumer.” They then buttressed this ideology with a claim that antitrust law is 

a form of “science” and that it is the job of “economic analysis” to “test the propositions of the 

law.”13 

 

This ideologically driven change in prosecutorial guidelines has led to unprecedented numbers of 

mergers and exceptionally high levels of corporate concentration in nearly every sector of the 

economy. Though the advocates for these changes promised that they would bring increased 

efficiency, lower prices, and improved “consumer welfare,” we now have 40 years of 

accumulated evidence showing the opposite. Study after study shows that mergers and other 

forms of concentration routinely lead to price increases, including for such basics as food and 

shelter. Nor do mergers improve efficiency; on the contrary, they routinely waste resources. (see 

Appendix). 

 

Moreover, the concentration of power and control over the past 40 years threatens far more 

harms. These include:  

 

• Disruption of the free exchange of news and information.14 

• Surveillance of citizens, and the use of their personal data to manipulate them for profit.15 

• Manipulation of elections and political institutions by foreign states.16  

• Structural reduction of the wages and benefits of working Americans.17 

• Rampant health care inflation and inequities.18   

• Destruction of industrial and transportation capacities in ways that create systemic 

shortages of vital goods and services.19 

• The stunting of entrepreneurship, and the taxation, extortion, and theft of individual 

business, farms, and homes.20 

 

 

Today’s guidelines have also led to widespread confusion and bafflement by courts, regulators, 

and affected businesses. Judges, influenced by inappropriate guidelines, routinely contradict 

controlling case law. Regulators, operating under guidelines that embed a “consumer welfare” 

standard, too often feel unable to prosecute cases that involve other forms of harm even though 

decades of Supreme Court precedents and statutory law say they should. Businesses large and 

small meanwhile face a regulatory environment in which there are no longer bright-line rules for 

when mergers are permissible or not.  
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Adoption of the consumer welfare ideology has, in fact, made a mockery of large portions of the 

justice system of the United States. In place of bright-line rules designed to provide clear 

guidance to law enforcers, the judiciary, entrepreneurs, executives, investors, and the public, the 

agencies have substituted a system that depends on arcane, esoteric, unwritten, and ever-

changing “economic” models that open the law itself to arbitrary and even absurd interpretation. 

In place of justice achieved through the application of democratically established law and reason, 

we have swapped in an ideology that holds that the law itself is “shaped by economic forces,” 

and that “the logic of the law” is “economics.” 

 

Over the past five years or so, there has been a growing bipartisan realization that America faces 

a monopoly crisis, and the lax enforcement standards in place over the past 40 years are a major 

cause. This awakening includes President Joe Biden, who, in a speech on America’s monopoly 

crisis, condemned in the strongest of terms the “consumer welfare” ideology, with its focus on 

efficiency foremost. “Forty years ago, we chose the wrong path… following the misguided 

philosophy of people like Robert Bork, and pulled back on enforcing laws to promote 

competition,” the president said. “We’re now 40 years into the experiment of letting giant 

corporations accumulate more and more power. And… what have we gotten from it? Less 

growth, weakened investment, fewer small businesses. Too many Americans who feel left 

behind. Too many people who are poorer than their parents.” 

 

The political and economic results of this experiment are unacceptable, the president said. 

“Capitalism without competition isn’t capitalism; it’s exploitation. Without healthy competition, 

big players can… charge whatever they want and treat you however they want.” 

 

Then President Biden made his strategic goal clear. “I believe the experiment failed. We have to 

get back to an economy that grows from the bottom up and the middle out.”21 

 

The Open Markets Institute is under no illusion that the action of adopting these and other 

recommended changes to the merger guidelines can, in and of itself, solve America’s monopoly 

crisis. But by crafting guidelines that align with the main thrust of an American antimonopoly 

tradition that traces to our nation’s founding, and by bringing cases based on these guidelines, 

the DOJ and FTC can help clarify 1) the nature of America’s present monopoly crisis, 2) the 

source of the problem in an ideology that promoted purported efficiency over any other political, 

social, or economic goal; and 3) how law enforcers, the judiciary, Congress, the business 

community, and the public can all contribute to rebuilding a robust political economy that once 

again supports democracy, equality of opportunity, national and economic security, and that 

serves the public interest.  

II. Establishing New Guidelines to Achieve the Aims of Section 7 of the Clayton Act 

With these fundamental principles in mind, the Open Markets Institute believes the immediate 

practical mission of the Department of Justice and Federal Trade Commission in establishing 

new Merger Guidelines is to detail how they intend to enforce Section 7 of the Clayton Act, in 

ways that are faithful to the original intent of Congress.22  

 

As amended in 1950, Section 7 calls on enforcers to block any effort to “acquire the whole or 

any part of the assets of another corporation engaged also in commerce, where in any line of 
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commerce in any section of the country, the effect of such acquisition may be substantially to 

lessen competition, or to tend to create a monopoly.” 

 

It is important to note that Congress passed the Clayton Act itself in response to the Supreme 

Court’s 1911 ruling in Standard Oil.23 In Standard Oil, the Supreme Court stated that only 

restraints it deemed “unreasonable” would violate of the Sherman Act and that the “criteria to be 

resorted to in any given case for the purpose of ascertaining whether violations of the section 

have been committed, is the rule of reason[.]”24 In other words, the Supreme Court ruled that it 

would decide what conduct violates the Sherman Act on a case-by-case evaluation of 

“reasonableness.” Viewing this as a usurpation of its prerogatives to structure the economy, 25 

Congress enacted the Clayton Act in 1914, which remedied the court-created deficiencies by 

identifying restricted business practices, such as exclusive dealing, tying, and mergers, and 

established the incipient monopoly standard in merger cases. 

 

In 1950, Congress again lowered the statutory threshold of the Clayton Act for mergers and 

acquisitions. The 1950 amendments were in part a response to the Supreme Court’s 1930 

revision of the standard of illegality in the original Clayton Act. In International Shoe Co. v. 

FTC, the Court held that only mergers that “probably will result in lessening competition…to 

such a degree as will injuriously affect the public” were prohibited by Section 7.26 Thus, the 

Supreme Court in International Shoe effectively converted the original Clayton Act’s incipiency 

standard back into the Sherman Act’s rule of reason. The Supreme Court’s holding resulted in 

almost no merger cases being brought under the original 1914 Clayton Act between 1930 and 

1950.27  

 

When Congress amended the Clayton Act in 1950, it sought to implement a robust anti-merger 

measure capable of preventing mergers that concentrated markets, destroyed communities, and 

threatened democratic institutions. What this meant in practice is that the act should be 

interpreted broadly and should not be enforced under a rule of reason framework.28 

 

A rule of reason framework creates several problems that Congress specifically sought to avoid. 

First, it puts judges in the position of trying to distinguish between good monopolies and bad 

monopolies, based on the claims of contending hired “experts” about essentially unknowable 

price effects, when their charge should simply be whether a combination will result in a company 

having a market share that goes beyond a specified threshold. As the Supreme Court aptly stated 

in Philadelphia National Bank, engaging in such an extensive analysis would “subvert[] 

congressional intent by permitting a too-broad economic investigation.”29 

 

Indeed, a rule of reason approach puts extraordinary responsibilities and demands on the 

judiciary. Federal judges are generalists who typically do not have experience or specialized 

knowledge in antitrust or economics, much less the specific features of different industries. 

Under the current merger guidelines, the judiciary must set “sail on a sea of doubt”30 and “ramble 

through wilds of economic theory.”31 Both plaintiffs and defendants devote significant financial 

resources — assigning or hiring large teams of lawyers and economists — to review all relevant 

facts and build cases on whether a merger likely will, or will not, hurt competition. This type of 

cost-benefit analysis is more akin to legislative or regulatory deliberation than litigation in 

court.32 Ultimately, a judge, or a panel of judges, must decide whether the plaintiff’s or the 
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merging parties’ story of the effects of the merger is more credible. In interpreting the Sherman 

Act in 1972, in Topco Associates, a Supreme Court that was deferential to congressional 

intention warned against an open-ended rule of reason in interpreting the Sherman Act, stating, 

“If a decision is to be made to sacrifice competition in one portion of the economy for greater 

competition in another portion, this too is a decision that must be made by Congress and not by 

private forces or by the courts. . .”33 

 

Under the rule of reason, enforcers and judges enjoy almost unlimited discretion to decide what 

conduct is illegal.34 However, courts must adhere to the legislative intent and recognize that it is 

Congress, not the courts, that is ultimately tasked with setting rules to govern the economy. Once 

again, the Topco court was correct: “[C]ourts are ill-equipped and ill-situated for such decision-

making. To analyze, interpret, and evaluate the myriad of competing interests and the endless 

data that would surely be brought to bear on such decisions, and to make the delicate judgment 

on the relative values to society of competitive areas of the economy, the judgment of the elected 

representatives of the people is required.”35  

 

During the legislative debates for the 1950 amendments, Representative Bennett stated that 

“[The] greatest value [of Section 7] lies in protecting our citizenry from domination by business 

interests so large and monopolistic that the voices of average people cannot be heard in their 

thunder[.]”36 Senator Kefauver stated, “The increased concentration of economic power is 

dooming free enterprise. The present trend of great corporations to increase their economic 

power is the antithesis of meritorious competitive development.”37 The job of law enforcement 

officers and of the courts is to achieve these aims by enforcing these laws. 

  

The Supreme Court has provided additional clear guidance that aligns with this legislative intent. 

The Court, for instance, has elaborated that the incipiency standard is the “keystone” to 

effectuating the legislative purpose of the Clayton Act and adheres to Congress’s intent of 

maintaining dispersed economic power and stopping the harms derived from mergers before they 

occur.38 In Procter & Gamble, the Supreme Court stated that “there is certainly no requirement 

that the anticompetitive power manifest itself in anticompetitive action before [Section] 7 can be 

called into play. If the enforcement of [Section] 7 turned on the existence of actual 

anticompetitive practices, the congressional policy of thwarting such practices in their incipiency 

would be frustrated.”39 The federal courts of appeals have repeatedly applied the incipiency 

standard as articulated by the Supreme Court.40 

 

In Procter & Gamble, the Court interpreted the incipiency standard to ensure that the Clayton 

Act would serve as a strong check against consolidation. The Court held that, to enjoin a merger, 

the government and other plaintiffs need only demonstrate public harms, whether to consumers, 

suppliers, or rivals, based on “probabilities, not with certainties.”41 The Supreme Court has stated 

that requiring more evidence than that would contradict “the congressional policy of thwarting 

[mergers] in their incipiency.”42 The courts have consistently held that evidence that presents a 

“reasonable probability” of harm, as opposed to certainty of harm, is enough to establish that a 

merger violates the Clayton Act.43  
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III. The New Merger Guidelines Must Incorporate Bright-Line Rules 

 

Open Markets believes that the DOJ and the FTC, in developing new merger guidelines, should 

be faithful to the statutory text, legislative intent, and case law of the Clayton Act. Toward this 

end, the agencies should publish guidelines that identify illegal mergers based on bright-line 

rules tied to market share and market concentration. 

 

The bright-line rules apply the Clayton Act’s incipiency standard and principles contained within 

the larger framework of America’s antimonopoly regime as a whole, as we detail in the Key 

Recommendations section of this comment. Congress designed the Clayton Act to be a robust 

measure against mergers that harmed the public and codified this as a prohibition against all 

mergers whose effect “may be substantially to lessen competition, or to tend to create a 

monopoly.” Bright-line rules adhere to this command by acknowledging that mergers should be 

prohibited if specific thresholds are exceeded. Bright-line rules prevent the use of a rule of 

reason framework and an overly broad legal process, which Congress sought to avoid. 

 

We believe that such bright-line rules strongly buttress and promote transparency and the rule of 

law. The lack of rules concerning mergers compounds the existing opacity of the entire review 

process.44 Under the current merger review process, whether a certain merger is legal or illegal is 

difficult to determine in advance — and often impossible for even an informed member of the 

public to predict. Under these circumstances, businesses face great challenges in planning their 

expansion strategies with confidence —when they should pursue mergers and acquisitions and 

when they should pursue internal expansion.  

 

Bright-line rules, on the other hand, are less subjective than our current enforcement regime. To 

enforcers they offer the opportunity to bring cheaper, faster, and more clear-cut cases. By stating 

which mergers are allowed, bright-line rules clarify for businesses, and for judges, when conduct 

is illegal.  

 

IV. The DOJ’s 1968 Guidelines Are a Template Upon Which the DOJ and FTC Should Build 

New Merger Guidelines  

 

To standardize merger enforcement and apply Supreme Court precedent,45 the DOJ published the 

first merger guidelines in 1968.46 Open Markets believes they serve as a template for merger 

enforcement that the DOJ and FTC should follow and build upon.47 

 

The 1968 Guidelines announced a set of bright-line rules for when the DOJ would challenge a 

merger as illegal under the Clayton Act. For example, the 1968 Guidelines detailed that a 

horizontal merger would violate the Clayton Act and thus be challenged by the department if the 

top four firms in an industry had a combined market share of greater than 75% and two firms 

each with 4% or more of that market attempted to combine. The analysis for vertical mergers 

was similar. The DOJ stated a vertical merger would be challenged if a supplier with 10% or 

more share in one market and an actual or potential customer in another market had 6% or more 

market share in a downstream market. 
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These guidelines followed controlling Supreme Court case law and generally rejected an 

efficiencies defense for illegal mergers. The guidelines also provided ample flexibility for 

midsize and smaller firms. The DOJ, for instance, noted that two small rivals could merge and 

acquire scale, likely without exceeding the market share and concentration tests in the guidelines. 

Further, it stated that “where substantial economies are potentially available to a firm, they can 

normally be realized through internal expansion[.]”48  

 

The only defense to an otherwise illegal merger should be if the acquired party is on the verge of 

failure in the absence of the proposed consolidation. The failing firm defense is a narrow legal 

justification that allows merging parties to justify an otherwise illegal transaction.49 The Supreme 

Court has stated that allowing a firm to complete an otherwise illegal merger is the “lesser of 

evils” such that the potential injury to competition is outweighed by harms to society from the 

liquidation of one of the merging parties.50  

 

To ensure the effective enforcement of Section 7 of the Clayton Act, the DOJ’s and FTC’s new 

merger guidelines should not incorporate a weakened competitor defense. The weakened 

competitor defense is asserted by defendants to justify a transaction on the basis that the firm 

being acquired is no longer an effective competitor in an industry. Since the defense attempts to 

circumvent the high barrier established by the failing firm defense, it effectively tries to sidestep 

the enforcement of the Clayton Act. Many appellate courts expressly disapprove of the defense. 

The Sixth Circuit, for instance, has deemed the defense “the Hail–Mary pass of presumptively 

doomed mergers[.]”51 The Seventh Circuit went even further and stated that the defense is 

“probably the weakest ground of all for justifying a merger.”52 The Ninth Circuit has also 

rejected the defense and noted that the Supreme Court affirmed a district court decision that 

rejected the defense.53  

 

Additionally, the DOJ and FTC should adopt a policy in the new guidelines that prohibits 

acquisitions from firms that have engaged in repeated violations of the antitrust laws or merger 

conditions detailed in consent decrees and other settlements in the past 10 years. We believe this 

policy accords with the incipiency standard and will prevent harmful mergers. A recent example 

illuminates this recommendation. In 2021, the FTC allowed the acquisition of Celgene by 

Bristol-Myers Squibb, even though the company has repeatedly violated the antitrust laws.54  

 

Along similar lines, remedies for illegal mergers, whether structural or behavioral, should be rare 

and exceptional, not the normal practice. Such a practice conflicts with Congress’s legislative 

decision to halt consolidation in its incipiency. 

 

Bright-line rules should provide a simple and easy-to-understand mainstay for merger analysis. 

But the DOJ and the FTC should also provide for the use of other types of direct evidence, when 

available, to establish the illegality of a merger. They should use certain “hot documents” to 

make a case that a proposed acquisition is illegal. For example, if a company’s CEO 

communicates to deputies and staff by email that he intends to acquire a rival to enhance the 

company’s pricing power against consumers or wage-setting power against workers, these emails 

should constitute evidence of this acquisition’s illegality. 
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V. The New Guidelines Should Close the Gap in Regulation on Conglomerate Mergers  

 

The 1968 Guidelines were not perfect. They failed to adequately address conglomerate mergers, 

which are neither horizontal nor vertical. Instead, the guidelines stated that the DOJ would 

evaluate conglomerate mergers on a case-by-case basis. As a result of this regulatory gap, 

conglomerate mergers were the predominant type of consolidation that took place during the 

merger wave of the 1960s and 1970s.55  

 

Conglomerate mergers are especially dangerous in the context of tech platforms. When the 

critical resource is data, the positive feedback effects between large data sets and machine 

learning techniques mean that the firms with the largest and richest data sets can not only 

dominate their own sectors but also take over others.56 

 

To address conglomerate mergers, the DOJ and the FTC should declare that they will challenge 

any acquisition by a dominant firm. The agencies should define a dominant firm as one having a 

market share of more than 25% in any relevant market.57 They should seek to stop dominant 

firms from acquiring rivals, suppliers, distributors, and any other firms, including those that are 

not connected to any market in which the dominant firm participates. Through such acquisitions, 

dominant firms can neutralize a firm that is poised to compete directly with them or extend their 

dominance into new markets. This targeting of dominant firm acquisitions would be faithful to 

the Clayton Act’s prohibition on mergers and acquisitions that “tend to create a monopoly.”58 

The new guidelines should use the 1968 Guidelines’ market share numbers to apply to both the 

seller-side and buyer-side markets affecting labor.  

 

VI. The New Guidelines Should Incorporate a Qualitative Approach to Market Definition 

 

Defining the relevant market is arguably the most crucial step in antitrust litigation.59 Most 

antitrust violations require a defined relevant market to determine the existence of market power 

or monopoly power.60 

 

For the first 200 years of our nation’s history, American law and regulation have generally done 

an excellent job of clearly distinguishing between three fundamentally distinct market structures: 

1) when a corporation or corporations control networks essential to normal communications and 

commerce; 2) when corporations are engaged in the development and provision of hardware and 

software and where some degree of vertical integration and mass production may provide some 

public benefit; and 3) enterprises that can be organized along local and regional lines and can be 

owned and operated by individual families and small proprietors. 

 

To regulate corporations that control essential facilities, such as railroads or telegraph and 

telephone networks, the American people repeatedly established clear laws that banned 

personalized forms of discrimination in pricing and terms of service, and that also prevented 

such utilities from engaging in adjacent lines of business. Railroads could not also be shippers, 

for example, and telephone companies were not allowed to become news organizations. If the 

same standard were applied today, it would mean for example that Facebook could not 

simultaneously be a communications utility, an advertising firm, and a publisher.  
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To avoid monopolization of markets for manufactured goods, such as steel or automobiles, the 

American people repeatedly established laws that clearly limited consolidation even in cases 

where mass production and some degree of vertical integration provided economies of scale and 

other efficiencies. A clear example is the 1968 Merger Guidelines, which limited the size of any 

one producer to 25% of the market, outlawed horizontal mergers that would reduce the number 

of producers in any market to fewer than five, and limited vertical mergers involving suppliers 

that controlled 10% of the supply of a particular good or service.  

 

For enterprises that don’t have large economies of scale and that serve important social values — 

such as locally owned stores or light manufacturing firms — the American people repeatedly 

established laws and policies that established much lower thresholds of concentration. One 

example is the Supreme Court’s Von’s decision in 1966, which found that a merger of two 

grocery store chains in Los Angeles was prohibited by the Clayton Act because it would have 

resulted in a single firm controlling a mere 7% of the regional market.61  

 

Under the current merger guidelines, by contrast, enforcers typically use what is known as the 

“hypothetical monopolist test.”62 The test is used to show whether a “product market contain[s] 

enough substitute products so that it could be subject to a post-merger exercise of market power 

significantly exceeding that existing absent the merger.”63 Specifically, the test requires that a 

“hypothetical profit-maximizing firm, not subject to price regulation, that was the only present 

and future seller of those products (‘hypothetical monopolist’) likely would impose at least a 

small but significant and non-transitory increase in price (‘SSNIP’) on at least one product in the 

market, including at least one product sold by one of the merging firms.”64 Other economic tests 

as well have become the predominant methods that plaintiffs and defendants use to define the 

relevant market.65 

 

Most of these tests, including the hypothetical monopolist test, have never been explicitly 

required by the Supreme Court.66 And rather than providing clarity for the courts and enforcers to 

define the relevant market, the entire process is opaque and complicated and sometimes bears 

little relation to the way market participants understand their markets and identify their rivals. 

Reviews of the hypothetical monopolist test show that it can overstate or understate the 

boundaries of the relevant market. One economist even found that the test can produce “purely 

arbitrary results.”67 Some proponents of the current economic tests admit that the current 

econometric tests used to define the relevant market can be “misused” to produce overly broad 

markets.68 

 

Open Markets believes that the Supreme Court’s Brown Shoe holding and its progeny provide a 

superior framework for defining relevant markets for product and non-labor input markets. With 

respect to labor markets, we suggest the definition proposed by Azar, Marinescu, Steinbaum, and 

Taska, in which a labor market is defined as consisting of 6-digit Standard Occupational 

Classification (SOC) code, commuting zone, and quarter. Strong empirical support is provided 

therein.69  

 

In merger cases from the 1960s, the Supreme Court relied on qualitative data to construct a 

relevant market and determine whether a violation occurred.70 The Supreme Court in Brown 
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Shoe gave clear instructions on how litigants can proceed with defining the relevant market. The 

Court stated, “The outer boundaries of a product market are determined by the reasonable 

interchangeability of use or the cross-elasticity of demand between the product itself and 

substitutes for it.” Additionally, the Supreme Court allowed other evidence that includes 

“practical indicia as industry or public recognition of the submarket as a separate economic 

entity, the product’s peculiar characteristics and uses, unique production facilities, distinct 

customers, distinct prices, sensitivity to price changes, and specialized vendors.”71 Although one 

factor could sufficiently form a relevant market, none of the factors would be dispositive.72 

 

The Court’s qualitative approach takes a holistic view of market realities. What the Supreme 

Court has stated merely makes courts carefully analyze evidence presented to them. Based on the 

assumption that the litigants have “accurate perceptions of economic realities,”73 courts should, 

based on “careful consideration…[of] the entire record,” the “nature of the commercial entities 

involved and by the nature of the competition [firms] face…[and] [trade realit[ies]” of the 

marketplace to  identify the relevant product and geographic markets.74  

 

In accepting a qualitative approach to defining relevant markets, the Supreme Court adhered to 

the legislative history of the 1950 amendments. The Supreme Court in Brown Shoe elaborated on 

this point by stating, “Congress neither adopted nor rejected specifically any particular tests for 

measuring the relevant markets, either as defined in terms of product or in terms of geographic 

locus of competition, within which the anti-competitive effects of a merger were to be judged.” 

Although the Supreme Court stated in Brown Shoe that considering “reasonable 

interchangeability” and the “cross-elasticity of demand” are necessary to define the relevant 

market, the Court in the same decision was clear that these did not have to be determined using 

quantitative analyses. 

 

The Supreme Court’s flexible approach to market definition was not designed to necessarily 

entail complete precision. In Brown Shoe, the Supreme Court acknowledged that, rather than 

precision, what mattered was “the accuracy of the broad picture presented.”75 

 

Under this framework, litigants can introduce any relevant data and information, allowing the 

approach to be both flexible and adaptable to any market. Accordingly, courts have accepted 

consumer surveys, historical data, government analysis, interviews of experts in the industry, 

affidavits, and internal business documents.76 The flexible analysis provided by Brown Shoe 

would also allow litigants and courts to be able to use the scholarship of experts to describe 

relevant markets.77 

 

This same approach should be applied to labor markets, where employer power is increasingly 

ubiquitous. As the Department of Treasury’s March 7 report on “The State of Labor Market 

Competition” pointed out, monopsony, defined as deviation from textbook neoclassical 

economic models of perfect competition, “may be inherent to the firm-worker relationship.”78 

The eroding strength of the laws and institutions that structure and regulate fair labor markets, 

such as minimum wage, health and safety, and collective bargaining protections, have meant that 

workers are increasingly exposed to this baseline level of employer power.79 Moreover, labor 

market concentration has increased employer power and contributed to wage suppression. 

Accordingly, merger policy has a role in policing consolidation for negative effects on workers.80  
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VII. Consistent With Controlling Precedent, the New Guidelines Should Not Include a 

Defense for Efficiencies Gained Through Mergers 

 

On three separate occasions, the Supreme Court has rejected an efficiencies defense for 

presumptively illegal mergers. The Supreme Court has not revisited, let alone overruled, the 

three decisions. They remain controlling law. 

 

In Brown Shoe, the Supreme Court recognized that, despite potential economic efficiencies 

gained through consolidation from mergers, Congress chose to protect competition even if 

“occasional higher costs and prices might result from the maintenance of fragmented industries 

and markets” and that “competing considerations” must be resolved “in favor of 

decentralization.”81 Later, the Supreme Court stated in Procter & Gamble that “possible 

economies cannot be used as a defense to illegality.” 

 

The Court also rejected weighing harms in one market from a merger against its proffered 

benefits in a separate market. In Philadelphia National Bank,82 the Supreme Court stated that 

illegal mergers were never to be allowed based “on some ultimate reckoning of social or 

economic debits and credits.”83 The Court continued to say that:  

 

A value choice of such magnitude is beyond the ordinary limits of judicial competence, 

and in any event has been made for us already by Congress when it enacted the amended 

[Section] 7. Congress determined to preserve our traditionally competitive economy. It 

has therefore prescribed anticompetitive mergers, the benign and the malignant alike, 

fully away, we must assume, that some price might have to be paid.84  

 

On the contrary, the Supreme Court itself made clear in Philadelphia National Bank that such 

mergers were themselves likely harmful to the overall public interest. “[S]urely one premise of 

an antimerger statute such as § 7 [of the Clayton Act] is that corporate growth by internal 

expansion is socially preferable to growth by acquisition.”85 

 

Accordingly, a merger that will unduly concentrate a labor market and likely harm workers 

cannot be redeemed because it could generate benefits for consumers. 

 

The lower courts have faithfully applied this reading of the precedent.86 For example, the Third 

Circuit stated, “We note at the outset that we have never formally adopted the efficiencies 

defense. Neither has the Supreme Court. Contrary to endorsing such a defense, the Supreme 

Court has instead, on three occasions, cast doubt on its availability.”87 The Ninth Circuit 

expressed similar reservations: “We remain skeptical about the efficiencies in general and about 

its scope in particular.”88 

 

The rejection of an efficiencies defense by the Supreme Court is rooted in a congressional policy 

choice. In restricting mergers and acquisitions, Congress sought to promote a socially beneficial 

form of business growth (internal expansion) over mergers and acquisitions.89 During the 

legislative debates for the 1950 amendments, Representative Yates stated the realities of business 
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operations such that mergers were not the only way a corporation could grow and succeed in the 

marketplace. He stated that a firm could “use the profits to expand its operations [or] float new 

security issues in the market and expand with the proceeds.”90 Other members of Congress 

echoed Representative Yates’ statement. Representative Carrol stated that “Free competition 

safe-guards not only the consuming public; it also encourages small business and the 

development of new types of business and industry.”91 

 

Any effort by the enforcement agencies to include an efficiencies defense in the guidelines 

would also undercut this clear intent of Congress. 

 

VIII. Conclusion 

 

Mergers, especially in concentrated markets, threaten the public, consumers, workers, suppliers, 

and rivals. The current merger guidelines used by the Department of Justice and the Federal 

Trade Commission are not adequate to this threat and do not adhere to the statutory text and 

legislative intent of Section 7 of the Clayton Act. The current guidelines also add significant and 

unnecessary ambiguity and uncertainty into merger enforcement. In developing new merger 

guidelines, the FTC and the DOJ should adhere to congressional intent. To this end, we 

recommend a return to the clear, bright-line principles embedded in DOJ’s 1968 Merger 

Guidelines. 
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Appendix 

 

 

Bright-Line Anti-Merger Rules Are Consistent With the Empirical Research on the 

Adverse Effects of Consolidation and Mergers 

 

Significant evidence shows that on balance mergers are harmful to consumers, workers, 

suppliers, rivals, and democratic institutions. Mergers also rarely produce the efficiencies 

asserted by the merging parties. This evidence further supports Congress’s policy choice to 

substantially curb mergers and acquisitions.  

 

Mergers Harm the Public and Lead to Price Increases 

 

In the most comprehensive retrospective study of horizontal mergers to date, economist John 

Kwoka found that even when the success of mergers is evaluated by the narrow “consumer 

welfare” framework of lower prices and increased output, most mergers fail to provide their 

asserted benefits.92 Kwoka’s study found that most transactions led to a price increase, with a 

mean price increase of 4.31% across all mergers.93 In one case, prices increased over 50% after a 

merger.94 Kwoka’s research has also found that when a merger reduced the number of firms from 

seven to six, 80% of those mergers resulted in a price increase.95 Another retrospective study of 

hospital mergers found that price increases ranged from 10% to 40%.96 Other studies also find 

price increases tend to follow mergers.97 

 

Since the substantial reduction in antitrust enforcement in the 1980s,98 mergers have also become 

a quintessential means for corporations to consolidate their economic power and control over 

industries. In the technology sector alone, for example, between 1987 to 2018, Google, Apple, 

Facebook, Amazon, and Microsoft collectively acquired over 700 companies.99 As such, mergers 

have become a business practice that exacerbates economic and political inequality in the United 

States.100  

 

Mergers Do Not Improve Efficiency 

 

While price increases have often followed mergers, significant efficiency improvements have 

been extremely rare. For example, the Whirlpool-Maytag merger led to non-trivial price 

increases, but no appreciable efficiency gains.101 A 2016 study examining the price markup and 

productivity effects of mergers in the manufacturing sector, using a comprehensive data set on 

manufacturing plant acquisitions found that mergers, particularly horizontal mergers, create 

higher price-cost markups and generally do not improve plant- or firm-level productivity.102 This 

lack of merger-related productivity improvements is in line with another comprehensive study in 

1987 that found that mergers, in general, failed to yield economic efficiencies and indeed, more 

often than not, resulted in a loss of efficiency.103 Business scholar Melissa Schilling, in a 2018 

study reviewing empirical evidence on the outcomes of mergers. summarized most of the studies 

detailing mergers by aptly stating that “[M]ost mergers do not create value for anyone, except 

perhaps the investment bankers that negotiated the deal.”104  
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Mergers Harm Workers 

 

Research has found that mergers create other harmful effects, including lower wages for 

workers,105 lost jobs, and decreased worker mobility to find alternative employment. 106 The anti-

worker effects of mergers exacerbate the already great disparities of wealth and power in 

American society.107  

 

Mergers Constitute a Waste of Resources 

 

Decades of lax merger policy have led firms to treat expansion through mergers and acquisitions 

as substitutes for expansion through real investments in new plant and equipment, research and 

development, and employees. For example, a merger between two firms, both investing to 

introduce competing products, is likely to slow innovation.108 This has had opportunity costs. 

Two scholars aptly described the current pro-merger environment by stating the system is based 

on “managerial energies [being] devoted to sterile paper entrepreneurialism and the quick 

growth-through-merger game” and “diverted from the critical task of investing in new plants, 

new products, and state of the art manufacturing techniques.” 109 The authors continued by stating 

that “Billions of dollars spent on shuffling ownership shares are, at the same time, billions of 

dollars not spent on productivity-enhancing plants, equipment, and research and development. 

The millions of dollars absorbed in legal fees and investment banking commissions are, at the 

same time, millions of dollars not plowed directly into the nation’s industrial base.”110 

 

Rather than invest in their operations, our current unclear merger enforcement protocols make 

mergers, contrary to Congress’s intentions, an attractive business strategy to kill off competition. 

One business executive stated that “Most mergers were to kill competitors, because it’s cheaper 

to buy them than to compete with them.”111 

 

So-called “superstar” firms, especially in the tech sector, enjoy entrenched competitive 

advantages over rivals and potential entrants.112 Even assuming they initially reached their 

market-leading positions through superior innovation and productive efficiency, these are 

precisely the firms that merger policy should discourage from growth through acquisition.113 In a 

well-functioning marketplace, the most productive and innovative firms will indeed capture 

greater market share, but through reinvesting high profits in organic growth, research and 

development, and innovative processes — not buying out rivals or potential competitors.114 

Merger controls and enforcement preserve precisely that competitive dynamic.115  
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