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ENFORCEMENT RISKS – 
ASSESSING THE LONG-TERM LITIGATION AND COMPLIANCE 
IMPLICATIONS FOR THE CARES ACT AND PPP PARTICIPANTS 

Introduction 
On March 27, 2020, President Donald Trump signed into law the Coronavirus Aid 
Relief and Economic Security Act (“CARES Act” or “the Act”), which provides more 
than $2 trillion in stimulus funds to United States’ individuals and businesses. The 
Paycheck Protection Program (“PPP”) is a primary part of this relief legislation. 
Managed through the Small Business Association (“SBA”), the federal government 
has allocated $659 billion in loans to help ailing businesses cover, among other 
things, payroll, mortgage interest payments, rent, and utility payments. If 
borrowers comply with certain conditions, PPP funds are full or partially forgivable.  

Like other government programs of this scale, the PPP program and other Act 
relief programming carries with it potential for fraud, waste, and abuse, all 
enforcement issues that the government is likely to target. Modeled after Troubled 
Asset Relief Program (“TARP”) from the 2008 Great Recession, the CARES Act’s 
enforcement framework consists of three oversight bodies. 
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I. CARES Oversight and Enforcement Framework 
The Act creates three different enforcement mechanisms.  First, the Act creates a Special Inspector General 
for Pandemic Recovery (“SIG-PR”) within the Department of the Treasury,1 and provides $25 million in 
funding to establish an investigative and oversight team.2 The SIG-PR has the authority to conduct, supervise, 
and coordinate audits and investigations of the making, purchasing, managing, and selling of loans, loan 
guarantees, and other investments made by the Treasury under the Act.3 Also armed with the powers set 
forth in the Inspector General Act of 1978, the SIG-PR has the ability to subpoena the production of 
documents, enforce those subpoenas in any federal court, take testimony under oath, execute search and 
seizure warrants, and make arrests.4 The Act further mandates that the SIG-PR submit quarterly reports to 
Congress, which documents loans, loan guarantees, and investments made pursuant to Act programs.  

In many respects, the CARES Act modeled the SIG-PR after the Special Inspector General for TARP (“SIG-
TARP”), which was established to investigate fraud and abuse associated with emergency funds administered 
through the Treasury in 2008.5 In just over a decade, “SIG-TARP investigations have resulted in 380 
defendants convicted, enforcement actions against 24 corporations, and the recovery of more than $11 billion, 
including recoveries of approximately $900 million in fiscal year 2019.”6 If past is prologue, CARES Act 
enforcement will be similarly robust, and the SIG-PR will aggressively pursue fraud investigations, potentially 
referring hundreds of criminal investigations to the Department of Justice (“DOJ”) for prosecution.  

Next, the Act establishes the Congressional Oversight Commission (“Commission”), which is charged with 
overseeing the implementation of the Act. To that end, the Commission is empowered to hold hearings, take 
testimony, and receive evidence.7 The Commission must issue monthly reports to Congress, detailing the 
efficacy of the funds distributed through the Act. The Commission will consist of five members. The current 
membership includes: Senator Pat Toomey, Representatives Donna Shalala and French Hill, and Bharat 
Ramamurti. The Commission’s chairperson, which is selected by the Senate majority leader and the Speaker 
of the House, has yet to be appointed.  

Finally, the CARES Act establishes the Pandemic Response Accountability Committee (“PRAC”).8 
Housed within the Council of Inspectors General on Integrity and Efficiency (“CIGIE”), PRAC is comprised of 
multiple federal inspectors general, including the Inspector General of the Small Business Administration and 
SIG-PR. The Act includes an initial budget for PRAC of $80 million.9 PRAC is responsible for developing a 

                                            
1 Current senior associate counsel in the Office of White House Counsel, Brian Miller, has been nominated as the SIG-PR. 
2 Pub. L. No. 116-136, §§ 4018(b), (g)(1). 
3 Id. at § 4018(c). 
4 Id. at § 4018(d); see also Inspector General Act of 1978, 5 U.S.C. app. § 6(a)(2)-(5). 
5 PPP’s $659 billion in stimulus compares favorably to the $700 billion Troubled Asset Relief Program (“TARP”) and the $787 
billion American Recovery and Reinvestment Act (“Recovery Act”).  
6 https://www.sigtarp.gov/Press%20Releases/Crimes_Fines_Press_Release_Proposal.pdf 
7 See Pub. L. No. 116-136, §§ 4020(b), (e). 
8 The American Recovery and Reinvestment Act of 2009 created the Recovery Accountability and Transparency Board 
(“Recovery Board”), which similarly consisted of federal IGs tasked with overseeing spending under the legislation.  
9 The members of the Committee shall include—the Chairperson; the Inspectors General of the Departments of Defense, 
Education, Health and Human Services, Homeland Security, Justice, Labor, and the Treasury; the Inspector General of the 
Small Business Administration; (D) the Treasury Inspector General for Tax Administration; and any other Inspector General, 
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strategic plan to ensure efficient and effective oversight of federal funds to prevent and detect fraud, waste, 
abuse, and mismanagement.10 For this reason, PRAC has the authority to conduct investigations, issue and 
enforce subpoenas. It may also refer matters to DOJ for prosecution.11, 12 

In addition to oversight and enforcement from the SIG-PR, Commission, and PRAC, companies receiving 
PPP funds are likely to draw scrutiny from DOJ. In recent months, Attorney General William Barr directed all 
U.S. Attorneys to prioritize the investigation and prosecution of COVID-19 related fraudulent schemes. In turn, 
U.S. Attorneys across the country are implementing COVID-19 Fraud Task Forces, which include 
partnerships with State Attorneys General to aggressively combat individuals taking advantage of the 
pandemic to commit fraud. 

II. Enforcement Tools – Criminal Fraud Statues and the Civil False Claims Act 
The DOJ has both criminal and civil enforcement tools in its arsenal.13  

In criminal enforcement, the DOJ often relies on the broad criminal statutes for wire fraud (18 U.S.C. § 1343) 
and bank fraud (18 U.S.C. § 1344). With respect to wire fraud, a mere showing of a scheme to defraud 
facilitated by use of interstate wire communication is required. In modern society, use of “wires” is nearly 
ubiquitous. A wire is any device that sends, receives, or otherwise transmits messages across state lines (i.e., 
cell phone, tablet, computer, or any other internet communication device). In turn, the bank fraud statute 
proscribes efforts to defraud a federally chartered or insured financial institution or to obtain any of the 
monies, funds, credits, assets, securities, or other property owned by, or under the control of, such an 
institution. Put simply, an individual who engages in any illegal act involving the use of deception to obtain 
money or other property from a financial institution will likely have engaged in conduct sufficient to trip  
over the threshold elements of these statutes to create the potential for criminal liability.  

Two other regularly relied upon criminal enforcement tools include 18 U.S.C. §§ 1001 and 371. 
Communications with SIG-PR are subject to § 1001, which criminalizes false statements made to federal 
officials in connection with federal matters. Section 371 is the general conspiracy statute, which creates 
criminal liability where two or more persons conspire to defraud the United States, or any agency thereof,  
in any manner or for any purpose. If an individual and others have engaged in dishonest practices in 
connection with a program administered by a government agency, i.e., SBA’s administration of PPP, it 

                                            
as designated by the Chairperson from any agency that expends or obligates covered funds or is involved in the  
Coronavirus response. See Pub. L. No. 116-136, § 15010(a)(2).  
10 Id. at § 15010(b).  
11 Id. at § 15010(e). 
12 Immediately after President Trump signed the CARES Act, the White House released a statement outlining his constitutional 
concerns with the newly created PRAC and SIG-PR. See https://www.whitehouse.gov/briefings-statements/statement-by-the-
president-38/. 
13 The PPP Application instructs applicants of other, criminal enforcement mechanisms. It provides in relevant part: “I 
understand that knowingly making a false statement to obtain a guaranteed loan from SBA is punishable under the law, 
including under 18 USC 1001 and 3571 by imprisonment of not more than five years and/or a fine of up to $250,000; under  
15 USC 645 by imprisonment of not more than two years and/or a fine of not more than $5,000; and, if submitted to a  
federally insured institution, under 18 USC 1014 by imprisonment of not more than thirty years and/or a fine of not more  
than $1,000,000.”  
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constitutes a fraud on the United States under this statute.14  And, recipients of PPP funds should treat 
requests from SIG-PR with the highest level of attention and accuracy. 

Use of these enforcement tools by the SIG-TARP offers a precursor to the scope of criminal prosecutions  
for criminal activity related to PPP. SIG-TARP’s enforcement efforts resulted in 13 individuals with sentences 
of 10 years or more, 27 with sentences of at least 5 years, and more than 80 receiving sentences of at least  
a year. Included among the most-commonly charged offenses were conspiracy to defraud the United States 
(18 U.S.C. § 371); conspiracy (18 U.S.C. § 1349); bank fraud (18 U.S.C. § 1344); wire fraud (18 U.S.C. § 
1343); and false statements on loan and credit applications (18 U.S.C. § 1014).15 

Considering the breadth of the TARP program, criminal prosecution of the TARP participants was saved  
for what appears in retrospect to have been truly egregious abuse of the government aid programs. Although 
it remains early in the enforcement cycle related to the Act, criminal indictments to date reflect a continuing  
DOJ priority of prosecuting conduct that truly abuses Act programming. For instance, in recent weeks,  
DOJ brought bank fraud charges against a reality TV star who spent $1.5 million in PPP loan funds on a 
Rolls-Royce, jewelry and child support.16 In a similar case, DOJ has accused a Texas engineer of using  
a fake company to file for more than $10 million in PPP loans.17 

More common civil mechanisms also exist to recoup improperly paid sums under federal programs.18  
Notably, the False Claims Act is expected to be an essential mechanism to combat fraud, waste, and abuse 
under PPP. The False Claims Act allows both the government and individual whistleblowers (“Relators”) to 
bring claims in the name of the federal government against those who, among other things, knowingly submit 
or cause to be submitted false claims to the government for payment, or make false certifications material  
to the disbursement of government funds to secure their payment. False claims generally apply to demands  
for government funds, such as applications for government loans or claims for federal assistance like  
those offered under PPP. But, the potential for False Claims Act liability also exists if there is a material 
misstatement (knowingly) made to the government to avoid the repayment of funds due to the government  
(as here, for instance, in the case of representations made in connection with the Act’s loan forgiveness 
provisions). If found liable, defendants face treble damages, civil penalties, and the prevailing plaintiffs’ 
expenses and attorneys’ fees. Defendants also face the potential for a per claim statutory penalties that  
could exceed $23,000 per claim.19 

                                            
14 See, e.g., United States v. Gallup, 812 F.2d 1271, 1276 (10th Cir. 1987); United States v. Conover, 772 F.2d 765, 771  
(11th Cir. 1985), rev’d on other grounds by Tanner v. United States, 483 U.S. 107 (1987); United States v. Hopkins, 916 F.2d 
207 (5th Cir. 1990). 
15 SIG-TARP, Financial Institution Crimes & Fines Database, available at https://www.sigtarp.gov/Pages/wd9er7g.aspx 
16 United States v. Fayne, No. 1:20-mj-00370 (N.D. Ga. 2020). 
 
17 United States v. Rai, No. 1:20-mj-00095 (E.D. Tex. 2020). 
 
18 In the past, increases in emergency government spending, i.e., Hurricane Katrina and TARP, has resulted in reciprocal 
increases in False Claims Act enforcement. See, e.g., United States v. Lighthouse Disaster Relief, No. 06-161 (M.D. La. 2009) 
(government settled its claims against defendant for $5.3 million); United States ex rel. Decastro v. Jacquet Constr. Serv., LLC, 
Case No. 07-3584 (E.D. La. 2012) (government intervened and case was subject to confidential settlement). 
19 According to the website maintained by the Department of Justice (https://www.justice.gov/civil/false-claims-act), for the fiscal 
year ending September 30, 2019, the Department of Justice recovered more than $3 billion in civil case settlements and 
judgment for purportedly improper payments made pursuant to federal payor programs. 

https://www.justice.gov/civil/false-claims-act


 
 
 

 6 

ENFORCEMENT RISKS – 
ASSESSING THE LONG-TERM LITIGATION AND COMPLIANCE 
IMPLICATIONS FOR THE CARES ACT AND PPP PARTICIPANTS 

Generally, a violation of the False Claims Act occurs when there has been: (1) a false statement or fraudulent 
course of conduct, (2) knowingly made, (3) that was material, causing (4) the government to pay out money or 
forfeit moneys due.20 As relevant to entities pursuing aid under PPP, potentially the most likely theory will be a 
false certification theory. Indeed, Treasury Secretary Steven Mnuchin is on record saying that “[t]here are 
severe consequences for people who don’t attest properly to this certification.”  

In false certification cases, those seeking government funds certified compliance with a statute or regulation 
as a condition to government payment.  Yet, in those cases, it is typically alleged that the defendant failed to 
comply with the pertinent statute or regulation.21 False certification claims can rest on one of two theories —
express or implied false certification.  

Here, the PPP Application requires applicants to make various certifications regarding their business.22 
Consequently, the knowing submission of an incorrect certification could, under certain circumstances, trigger 
False Claims Act liability.23, 24, 25  

III. Required Certifications under PPP 
PPP applicants are required to provide information about their businesses. They must certify to their eligibility 
to receive funds under the program. And, applicants must self-certify to these conditions under the penalty of 
perjury. The applicant bears the responsibility of ensuring that it meets PPP’s eligibility requirements before 
certifying its compliance.  

This certification requirement presents significant (criminal and) False Claims Act risk, especially considering 
the complexity of the legislation, the rapidly changing landscape, and the minimal and changing guidance 
offered as to how the government defines and interprets many of the PPP Application’s terms.   

                                            
20 See 31 U.S.C. § 3729(a)(1); see also United States ex rel. Hendow v. Univ. of Phx., 461 F.3d 1166, 1174 (9th Cir. 2006). 
21 United States ex rel. Conner v. Salina Reg’l Health Ctr., Inc., 543 F.3d 1211, 1217 (10th Cir. 2008); also Shaw v. AAA Eng’g & 
Drafting, Inc., 213 F.3d 519, 531 (10th Cir. 2000) (allowing § 3729(a)(1) liability to attach under a theory of false certification for 
invoices submitted for payment where contractor failed to comply with specific requirements within its contract with the 
government). 
22 https://www.sba.gov/sites/default/files/2020-04/PPP%20Borrower%20Application%20Form.pdf 
23 “In an express false certification, the defendant is alleged to have signed or otherwise certified to compliance with some law  
or regulation on the face of the claim submitted.” United States ex rel. Hobbs v. MedQuest Assocs., Inc., 711 F.3d 707, 714  
(6th Cir. 2013); see also A1 Procurement, LLC v. Thermcor, Inc., No. 2:15-CV-15, 2017 WL 2881350 (E.D. Va. July 5, 2017) 
(analyzing qui tam complaint alleging defendant “submitted materials to the SBA containing false certifications that 
misrepresented . . . eligibility for” the SBA’s Set-Aside Program and the 8(a) Business Development Program). 
24 Treasury Secretary Steven Mnuchin is also on record saying that “[t]here are severe consequences for people who don't 
attest properly to this certification.” 
25 See, e.g., United States ex rel. Bettis v. Odebrecht Contractors of Cal., Inc., 393 F.3d 1321, 1326-27 (D.C. Cir. 2005) 
(addressing “fraud-in-the-inducement theory of liability under the False Claims Act”); United States ex rel. Tran v. Computer 
Scis. Corp., 53 F. Supp. 3d 104, 117 (D.D.C. 2014); United States ex rel. Campie v. Gilead Scis., Inc., 862 F.3d 890, 902  
(9th Cir. 2017). 
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Among those certifications required in the application are the following: 

 Employment of no more than 500 employees or is a sole proprietorship, independent contractor or self-
employed individual;  

 The funds will be used to retain workers and maintain payroll or make mortgage interest payments, lease 
payments, and utility payments, as specified under the PPP Rules; 

 During the period beginning on February 15, 2020, and ending on December 31, 2020, the Applicant has not 
and will not receive another loan under PPP; 

 Current economic uncertainty makes this loan request necessary to support the ongoing operations of the 
Applicant; and  

 Information provided in [the] application and provided in all supporting documents and forms is true and 
accurate in all material respects.26  

In turn, the Department of Treasury has provided little helpful guidance for companies to navigate subjective 
determinations required to make these necessary certifications. For instance, in response to one question 
(No. 31) regarding the meaning of “liquidity” for these certifications, the Department of Treasury reverted to 
the admonition that borrowers must make a certification in good faith that the loan is necessary to support 
operations.27 On May 13, 2020, SBA instituted a new safe harbor that provides “[a]ny borrower that, together 
with its affiliates, received PPP loans with an original principal amount of less than $2 million will be deemed 
to have made the required certification concerning the necessity of the loan request in good faith.”28   

Borrowers with loans greater than $2 million may still have an adequate basis for making the required good-
faith certification based on their individual circumstances, language of the certification, and SBA guidance. 
Critically, such borrowers can expect to have their loan reviewed by the SBA. If the SBA determines that a 
borrower lacked an adequate basis for the required certification concerning the necessity of the loan request, 
SBA will seek repayment of the outstanding PPP loan balance and will inform the lender that the borrower is 
not eligible for loan forgiveness. If the borrower repays the loan after receiving notification from SBA, SBA will 
not pursue administrative enforcement or referrals to other agencies based on its determination with respect 
to the certification concerning necessity of the loan request. Referral could still occur based on other factors 
aside from the necessity of the loan request.  Consequently, although helpful to recipients of smaller loan 
awards, the safe harbor still does not advance the general public’s understanding of what “good faith” means 
for receiving a PPP loan award nor does it define the parameter or False Claims Act risk for such recipients. 

A. Legal Theories that Impact False Claims Act Analysis – Materiality  
Notwithstanding the litany of certifications that the PPP Application requires of applicants, False Claims Act 
liability may not ultimately attach to each and every certifying statement. The PPP is nascent. But, standards 
for enforcement initiatives under the Act will likely derive from other more established federal payor programs. 
For example, under the health laws, for a certification to be actionable under the False Claims Act, that 

                                            
26 The Application also requires the applicant disclose certain information (i.e., identity of all owners of 20% or more of the equity 
of the applicant), and provide certain documentation (i.e., verifying the number of full-time equivalent employees on the 
Applicant’s payroll as well as the dollar amounts of payroll costs, covered mortgage interest payments, covered rent payments, 
and covered utilities for the eight-week period following the loan). 
27 Department of Treasury, Paycheck Protection Loans Frequently Asked Questions (May 6, 2020), 
https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Frequently-Asked-Questions.pdf 
 
28 Department of Treasury, Paycheck Protection Loans Frequently Asked Questions (May 13, 2020), 
https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Frequently-Asked-Questions.pdf 
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certification must be material to the government’s decision to pay.29 The materiality obligation to sustain a 
False Claims Act action is not small. In the definitive case on this topic, the Supreme Court opined in 
Universal Health Services, Inc. v. United States ex rel. Escobar, 136 S. Ct. 1989 (2016) that the materiality 
element is “rigorous” and “demanding.” The mere fact that the Government’s “decision to expressly identify a 
provision as a condition of payment is relevant, but not automatically dispositive.” Id. at 2003. “What matters is 
not the label the Government attaches to a requirement, but whether the defendant knowingly violated a 
requirement that the defendant knows is material to the Government's payment decision.” Id. at 1996.  

In its decision, the Court in Escobar set forth a number of non-exclusive considerations to guide the 
materiality inquiry. These considerations primarily focused on the government’s actual knowledge of a 
violation of requirements, coupled with its payment of a particular claim in full, or regular payment of a 
particular type of claim in full without indicating an objection. Put another way, if payment occurs 
notwithstanding the government’s knowledge of a breach of a specific condition, that payment could become 
strong evidence that the violated requirements were not material in the first instance.30 Enforcing the 
materiality requirement rigorously ensures that those receiving government funds will not face onerous and 
unforeseen False Claims Act liability as the result of noncompliance with any of numerous legal requirements 
established by PPP and the CARES Act.  Notwithstanding, questions like “materiality” are determined in 
retrospect. From a compliance perspective, we do not yet know what precise factors will ultimately prove  
to be “material” to the government’s payment obligation.  

Suffice it to say that this rigorous mandate will provide a critical defense strategy for future False Claims Act 
cases brought in connection with the Act. For this reason, those seeking PPP loans are advised to seek 
guidance from competent CARES Act, PPP and compliance counsel about how to craft fulsome disclosures 
so that they may be used to the fullest extent possible to defend against potential future claims. 

B. Legal Theories That Impact False Claims Act Analysis – Good Faith  
The concept of “good faith” presents another key component to False Claims Act liability in the CARES Act’s 
landscape. To allege a prima facie False Claims Act case, a plaintiff (i.e, the government or a qui tam Relator) 
must allege that the incorrect claims were knowingly submitted to the government. This “knowing submission” 
requirement is sometimes called the “scienter” standard. The scienter standard helps to ensure that ordinary 
breaches of contract or matters of ordinary error or mistake do not convert into False Claims Act cases. For 
the sort of false certification cases likely to be in play here, “[t]he requisite knowledge has two dimensions: 
The plaintiff must show that the defendant knows (1) that it violated a contractual obligation, and (2) that  
its compliance with that obligation was material to the government’s decision to pay.”31  

                                            
29 See 31 U.S.C. §§ 3729(a)(1)(B); (b)(4) (“the term ‘material’ means having a natural tendency to influence, or be capable of 
influencing, the payment or receipt of money or property”); See also United States ex rel. McBride v. Haliburton Co., 848 F.3d 
1027, 1031 (D.C. Cir. 2017); United States v. Sci. Applications Int’l Corp., 626 F.3d 1257, 1271 (D.C. Cir. 2010). 
30 See, e.g., United States v. Sanford-Brown, Ltd., 840 F.3d 445, 447 (7th Cir. 2016) (concluding that where the Government 
had reviewed an allegedly fraudulent enterprise several times, but found no need to terminate the contract or apply 
administrative penalties, the alleged fraud could not have been material to the decision to make payment); United States ex rel. 
Ruckh v. Salus Rehab., LLC, 304 F. Supp. 3d 1258, 1260-61 (M.D. Fla. 2018) (finding materiality requirement not met where 
there is no evidence of a single threat of non-payment, complaint, demand, or sanction).  
31 United States ex rel. Morsell v. Symantec Corp., 130 F. Supp. 3d 106, 119-20 (D.D.C. 2015) (internal quotation marks and 
citation omitted). 
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The “knowingly” element under the False Claims Act can be satisfied by one of three possible levels of 
scienter: (1) actual knowledge; (2) deliberate ignorance; (3) or reckless disregard of the truth or falsity  
of the statement at issue.32 No specific intent to defraud is required on the part of the alleged violator.33  
But, deliberate indifference and reckless disregard can be means of inferring actual knowledge in the  
absence of direct evidence.34 Innocent mistakes, negligence, or even gross negligence, without more  
are not actionable under the False Claims Act.35  

Deliberate ignorance incorporates two components: (1) a subjective belief in a high probability that a fact 
exists, and (2) deliberate actions taken to avoid learning the truth.36 In comparison, “reckless disregard” is 
akin to aggravated gross negligence—“an extreme version of ordinary negligence” or “gross negligence-
plus.”37 The reckless disregard standard “address[es] the refusal to learn of information which an individual,  
in the exercise of prudent judgment, should have discovered.”38 Although reckless disregard does not require 
proof of subjective intent to defraud, the opposite type of subjective intent—i.e., an intent not to defraud  
but to accurately certify compliance with PPP requirement—is of course relevant to determining whether  
a contractor has acted with reckless disregard.39  

The upshot—companies that take appropriate steps to determine program eligibility in good faith will have  
a significant opportunity to use the scienter standard and the concept of “good faith” to attack any future 
claims should they arise from the False Claims Act. Accordingly, we highly recommend significant efforts  
to document the rationale underlying their good faith belief that they meet Act eligibility requirements. 

IV. Traps for the Unwary 
Although every certification in the PPP Application potentially creates a risk for FCA liability, highlighted  
below are two of the Application’s more perilous traps. 

Fewer than 500 Employees 
The PPP applicant must certify that it employs no more than the greater of 500 employees or, if applicable, 
the size standard in number of employees established by the SBA in 13 C.F.R. 121.201 for the applicant’s 
industry. Although seemingly straightforward, there a number of nuances to calculating an applicant’s total 
number of employees that create a trap for the unwary.  

                                            
32 See 31 U.S.C. § 3729(b)(1)(A) 
33 Id. at (b)(1)(B). 
34 See, e.g., United States v. Krizek, 111 F.3d 934, 941 (D.C. Cir.1997) (“In some cases, recklessness serves as a proxy for 
forbidden intent.”).  
35 Wang v. FMC Corp., 975 F.2d 1412, 1420 (9th Cir. 1992), rev’d on other grounds by United States ex rel. Hartpence v. Kinetic 
Concepts, Inc., 792 F.3d 1121 (9th Cir. 2015); United States ex rel. Lamers v. City of Green Bay, 168 F.3d 1013, 1018 (7th Cir. 
1999); Krizek, 111 F.3d at 941.  
36 See Siebert v. Gene Security Network, Inc., 75 F.Supp.3d 1108, 1116-17 (N.D. Cal. Dec. 1, 2014).  
37 Krizek, 111 F.3d at 941-42. 
38 United States ex rel. Ervin & Assocs., Inc. v. Hamilton Sec. Grp., Inc., 370 F. Supp. 2d 18, 42 (D.D.C. 2005); see also United 
States v. ex rel. Scutellaro v. Capitol Supply, Inc., No. 10-1094, 2017 WL 1422364, at *22 (D.D.C. Apr. 19, 2017). 
39 United States ex rel. K & R Ltd. P’ship v. Mass. Hous. Fin. Agency, 456 F. Supp.2d 46, 63 (D.D.C. 2006) (finding that the 
defendant acted in good faith when submitting its claims where it reviewed its project, identified instances in which it overbilled in 
its invoices, and brought these instances to the government’s attention).  
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For instance, in determining the number of individuals in the employ of the applicant, the SBA considers the 
aggregate of the employees of the applicant and “affiliates.” Current guidance suggests that the existing 
affiliation rules apply to PPP applicants seeking relief unless such affiliation rules have been expressly waived 
in the CARES Act.40 In determining whether an entity is an affiliate of the applicant, the SBA considers factors 
such as ownership, management, previous relationships with or ties to another concern, and contractual 
relationships. This analysis is highly fact-specific and takes into account the totality of the circumstances. For 
instance, a small business with fewer than 500 individuals in its employ may be over the statutory cap when 
taking into account its affiliates, such as the employees of a private equity fund that, inter alia, owns 50% or 
more of the small business’s voting equity.41  

Similarly, companies with large numbers of independent contractors should also exercise caution, as there is 
some ambiguity in the law as to whether these individuals are counted against the limit, especially in 
California with the passage of California’s specific employment statute known as “AB5.” 

Loan Request Is Necessary to Support Ongoing Operations  
Applicants must certify that current economic uncertainty makes the loan request necessary to support its 
ongoing operations. Unfortunately, the CARES Act does not define “necessary,” nor does it provide 
quantitative metrics or objective criteria on which businesses can rely in making this certification. To date, the 
SBA also has not offered any guidance defining the term.42 On April 23, 2020, however, the SBA issued 
additional guidance in the form of updated FAQs, including that applicants must make its certification of need 
in good faith, taking into account its current business activity and its ability to access other sources of liquidity 
sufficient to support ongoing operations in a manner that is not significantly detrimental to the business.  

Without further direction, it is unclear whether business with need on the horizon meet the hardship standard. 
Despite the lack of meaningful guidance, applicants are still required to certify compliance. For those that 
applied for a PPP loan prior to the issuance of the April 23, 2020, Guidance and repay the loan in full by  
May 18, 2020, will be deemed by SBA to have made the required certification in good faith.43  

                                            
40 The waiver is applicable only to businesses in the food service and hospitality industries, SBA-approved franchises, and 
businesses that receive financial assistance from Small Business Investment Company funds. 
41 The affiliation rules are waived under PPP for: (1) any business concern with not more than 500 employees that, as of the 
date on which the loan is disbursed, is assigned a North American Industry Classification System code beginning with 72; (2) 
any business concern operating as a franchise that is assigned a franchise identifier code by the SBA; and (3) any business 
concern that receives financial assistance from a company licensed under section 301 of the Small Business Investment Act of 
1958 (15 U.S.C. 681).  
42 “SBA, in consultation with the Department of the Treasury, will issue additional guidance before May 14, 2020, concerning 
how SBA will review the required certification to help PPP borrowers evaluate whether they may have misunderstood or 
misapplied the statutory certification standard.” See Interim Final Rule on Extension of Limited Safe Harbor with Respect to 
Certification Concerning Need for PPP Loan Request (Published May 8, 2020). 
43 Under a May 8, 2020, SBA interim final rule any borrower who applied for a PPP loan and repays the loan in full by May 14, 
2020, will be deemed by SBA to have made the required certification concerning the necessity of the loan request in good faith. 
On May 13, 2020, SBA extended this deadline to May 18, 2020, “to give borrowers an opportunity to review and consider FAQ 
#46,” a new safe harbor concerning loans under $2 million. 
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ENFORCEMENT RISKS – 
ASSESSING THE LONG-TERM LITIGATION AND COMPLIANCE 
IMPLICATIONS FOR THE CARES ACT AND PPP PARTICIPANTS 

V. Best Practices 
 Internal Compliance Officer: Companies should designate an internal compliance officer to oversee all 

aspects of the PPP Application and any other submissions the company makes. The compliance officer should 
also monitor and document any governmental modification or waiver of requirements. The compliance officer is 
also tasked with reviewing prior loan applications, representations to landlords, or similar documents to ensure 
the PPP loan application is consistent. To the extent that these representations vary, the company should be 
prepared to explain the difference. 

 Segregate PPP funds: Companies should open a separate account to segregate PPP funds from the rest of 
the business’s finances, so as to assist the company if it needs to substantiate when and how the funds were 
used to obtain loan forgiveness or defend False Claims Act claims. 

 Implement Auditing Procedures: Account for any requirement imposed by PPP or the Cares Act (i.e., 
monitoring employment levels and executive documentation), and document the rationale justifying the 
certifications (i.e., necessity of funds), and how and when the funds were ultimately used. 

 Internal Reporting Processes & Procedures: Ensure that effective reporting systems are in place to discover 
potential compliance issues. Many whistleblowers are current and former employees, the overwhelming 
majority of which avail themselves of internal investigation processes before turning to False Claims Act claims.  

 Reporting and Non-Retaliation Mechanisms: Employees should be able to raise concerns internally, and be 
protected in the process of doing so without fear of retaliation. The False Claims Act protects whistleblowers 
who try to prevent violations of the False Claims Act, as long as they have an objectively reasonable belief that 
their employer is violating, or will soon violate, the False Claims Act. The False Claims Act prohibits an 
employer from discharging, demoting, suspending, threatening, harassing, or in any other manner 
discriminating against a whistleblower.44 As such, companies receiving PPP funds need to exercise caution  
in any adverse employment action taken against individuals who have raised compliance concerns. 

 Consult with Outside Counsel: To ensure the company’s controls and policies comply with industry 
standards, consult with experienced outside counsel. And, if a company receives a whistleblower report, it is 
critical that outside counsel be consulted to ensure that any necessary investigation takes place in a 
confidential and privileged environment.

                                            
44 See 31 U.S.C. § 3730(h)(1). 
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