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ACCJ Viewpoint

RECOMMENDATION

The American Chamber of Commerce in Japan
(ACCJ) requests the Ministry of Finance (MOF) to
engage with the U.S. Department of the Treasury
(U.S. Treasury Department) to understand and
address the finalized U.S. Treasury Regulations under
Section 1.903-1, specifically as the regulations relate
to the Japan Enterprise Tax; and in particular, as to
whether the Japan Enterprise Tax is a tax that is fully
creditable under the United States-Japan Income Tax
Treaty (Treaty) and under final Regulation Section
1.903-1, as the treatment of the Japan Enterprise
Tax should not change without discussion with Japan.
This may require that the U.S. Treasury Regulations
be amended, delayed or clarified so that the Japan
Enterprise Tax continues to be a creditable tax for all
United States taxpayers.

BACKGROUND

On December 28, 2021, the U.S. Treasury
Department and the Internal Revenue Service
(IRS) issued final regulations on foreign tax credits
(FTC) under Internal Revenue Code (IRC) Section
901 and IRC Section 903. IRC Section 901 allows a
credit for income taxes paid or accrued during the
taxable year to any foreign country. IRC Section
903 provides that, for purposes of IRC Section
901, income taxes include a “tax paid in lieu of
a tax on income...otherwise generally imposed
by any foreign country...” IRC Regulation Section
1.903-1(b) and 1(c) provide the requirements
for a foreign levy to qualify as a tax in lieu of an
income tax. A foreign levy is a tax in lieu of an
income tax only if (i) it is a foreign tax, and (ii) it
satisfies a substitution requirement.

There are four requirements to satisfy the
substitution requirement. First, there must be a
separate levy that is a net income tax generally
imposed by the same foreign country that imposes
the tested foreign tax. Second, there must be non-
duplication of tax with respect to the base of the
tested foreign tax. Third, but for the existence of
the tested foreign tax, the generally-imposed net
income tax would otherwise have been imposed
on the excluded income. Fourth, if the generally-
imposed net income tax were applied to the
excluded income, such generally-imposed net
income tax would meet the attribution requirement
elsewhere in the regulations.

Specifically relating to the second requirement, IRC
Regulation Section 1.903-1(c)(1)(ii) sets forth the
non-duplication requirement. The non-duplication
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requirement states: “Neither the generally-
imposed net income tax nor any other separate
levy that is a net income tax that is also imposed,
in addition to the tested foreign tax, by the same
foreign country on any persons with respect to any
portion of the income to which the amounts (such
as sales or units of production) that form the base
of the tested foreign tax (the “excluded income”).
Therefore, a tested foreign tax does not meet the
requirements of IRC Regulation Section 1.903-1(c)
(1)(ii) if a net income tax imposed by the same
foreign country applies to the excluded income of
any persons that are subject to the tested foreign
tax, even if not all persons subject to the tested
foreign tax are subject to the net income tax.”

On July 21, 2023, the IRS released an advance
version of Notice 2023-55, which provided
temporary relief (pending further guidance) from
certain aspects of the final regulations. However,
Notice 2023-55 did not make any changes or
provide any relief with respect to the new non-
duplication requirement.

ISSUE

In order for the Japan Enterprise Tax to continue
to be treated as a fully creditable tax for United
States taxpayers under the final regulations (as
currently drafted), the Japan Enterprise Tax must,
in order to not violate the new non-duplication
requirement, be imposed by a jurisdiction that
does not impose another net income tax.

The Enterprise Tax can be viewed under United
States tax principles as the only prefecture-level
tax. Businesses operating in Japan pay Enterprise
Tax on business income. The Enterprise Tax
funds various services enjoyed by residents of
the Japanese prefectures. The Enterprise Tax is
imposed, collected and audited by the prefectures.
The national government enacted the Enterprise
Tax, but the prefectures have the authority to
change the base of the income-based portion of the
tax, within prescribed limitations, and change the
tax rate on the income-based portion of the tax,
within prescribed limitations. The legislative bodies
for the prefectures change the base and tax rates
for the income-base portion of the Enterprise Tax.

The Enterprise Tax is imposed under one of
three methods depending on the size and type
of business. Method 1 is a tax based on taxable
income as calculated for purposes of the Japanese
Corporation Income Tax. Method 1 is the tax base
that applies to the vast majority of companies
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in Japan, and is clearly a tax on net income
that is treated as a creditable income tax under
the U.S. regulations. Method 2 applies to larger
businesses and is based on three components:
taxable income as calculated for purposes of the
Japanese Corporation Income Tax, value-added
factors (wages, rent and interest expense), and
capital (share capital and paid-in surplus). Method
3 applies to gross proceeds of certain categories
of businesses where their taxable income base
is deemed an inadequate tax base considering
earnings patterns, business size and activities
(i.e., insurance companies and utility companies).
Insurance companies are subject to tax on gross
premiums under Method 3. Insurance companies
and utility companies are not otherwise subject to
Enterprise Tax under Method 1 or Method 2.

In order to satisfy the non-duplication requirement
in IRC Regulation Section 1.903-1(c)(1)(ii), neither
the Enterprise Tax nor any other separate levy that
is a net income tax may also be imposed by the
same governmental body (in addition to the tax
on gross premiums) on any persons with respect
to any portion of the income to which the amounts
(such as sales or units of production) that form the
base of the tested foreign tax (i.e., the excluded
income). Within Japan, the Japanese National
Government imposes a National Corporation
Income Tax, as well as an Inhabitants Tax. The
National Corporation Income Tax is an income
tax, while the Inhabitants Tax is a surtax on the
National Corporation Income Tax. The United
States tax law treats a surtax on an income tax as
an income tax.

There is a good reason to consider the Inhabitants
Tax as a national tax for purposes of United States
tax law, since it is a surtax on the National
Corporation Income Tax, and it is generally
subject to audit and guidance based on the
National Corporate Tax. Since the Inhabitants Tax
funds localities and is reported and paid to the
prefectures, there may be uncertainty as to whether
the Inhabitants Tax is a local and prefectural tax
that would cause multiple prefectures taxes to
exist, which in turn would cause the Enterprise
Tax on gross premiums to fail the Non-Duplication
Requirement. This is because the gross premium
Enterprise Tax is a substitute for the Method 1
Enterprise Tax imposed by the prefectures, while
the Inhabitants Tax could be viewed as applying
to the income of a Method 3 taxpayer at the
prefectural level rather than working as a surtax
on the National Cooperation Income Tax.

(b, TBRASNIATE ) I U TR BRI A (T3t
UCRRSNBFICKDO AT EEREIFZOMDFARFICERS
N3BHE—OBFEEICL > TRINZEDTH > TUER
580, BABMFIGEARCAIRRZBR UL TWD,BEADE
ABIEFIERTHED AERRITEATROM IR TH 2. K E
FiiR Ol T RICT T B4 IIRLEATERLE LTk,

FRHIE ERTHIEABOMMBE THDEEHIC, —HRIC
EABRICE DL REATRLCIBEOHRTHDI I EMNS,
KEFE EREREART I EICHRRIBIML G S EER
A ICESZREL. BEFRICHSSN. Xihbhdic
HERTD AN DEEFRELANILOBTHZNESH
ETRFEDTH %0 T D/ K> TITEBEFENER DR %
RUTWBEABREINRRREINAICKH U RSN SE
ERMNEEERGERBIBRVWABEEDH . L R
FRENNAICY I 2 E RIS HBFEDNRT DA ETDEE
BOREERZHDTHDIDICK U, FEI3DMNTRE DFFES
IC U THEASh2ERRISER THDEATROMMELE L
TTIRBLLBUAHEFELANILOFE UTCHRT ZENT
EHENS5TH B,

EFRDRH

RENIF BEBSLCKREOEELFZN REHDBIRE
FERICEAULTET 2EEXIRRERADAERICELD
BRI BDEOIBNTBHIEZEDHTND (FMFE255%(3)).
BIC. EBELBIE. AFNORR T 2ER (RFHICREWTE
Aeh2AFEOEKRICEI2EREED)DBERICAET 2
BENH B (EHFE255(3)(C) (V)0

REMICEWCMEEYF, & IE (VBRI OWTE MBRE
KIFERZSZSNTcZDRIBEZ WV, (i) KEITDWT
3 MBREFCIEZORBEZVS WEKRE G BRTIC
MU BREHNOERICETIAELORBICETZ2EER
JUERTFOEERNICEVWTEBRNLRAD ZREETEE
HICDOWT BRYEE B\ TEREYRELTOREEE
HBEREZESZ T\,

HEHZEFHEMAP)IZ. HAROBELYBNMESNEF %k
EDEDTHZ.ERTIX HEGEFHICHET2ERE
= (TBUES) 2HHE U MAPEHEBHMERISZERS L ICMAP
LR 2BRICHIST B Eblc, MARENO—RIIZAR
RICEALTE BAMBE ERBHIMAPICEE T 283 ICH
B3 ECEBRI B (BRTHEAEREDFHRSICDOL
T(EBEEAHF1E2(1)) LT\,

SOICARKB2R Q) IRV EELB . ThEnDER
KA SN RENBEBETH>TCARNICEDEBIC
EXBHEERIFTODZHEICEBIAT 5. N ld AFH
B23%(2)IcE D <BADEBRICN T 2NEHRELERZ. H

HlclCRIIEESNIREMBARRRIG1.903-1(c) (1) (i) IR FZIFEEDERMZHKRLBE TOHBRICLDIAREICL. WL E / it ZB% / 2024F10BFTHEY

Clarify and Address the Non-Duplication Requirement Under the Newly Finalized U.S. Treasury Regulation, Section 1.903-1(c)(1)(ii),
through Required Japan/US Agency-to-Agency Consultations / Taxation Committee / Valid through October 2024



ACCJ Viewpoint

BASIS FOR REQUEST

The Treaty provides that the competent authorities
of Japan and the United States shall endeavor
to resolve by mutual agreement any difficulties
or doubts arising as to the interpretation or
application of the Treaty. (Treaty Article 25(3).) In
particular, the competent authorities may agree
to the settlement of conflicting application of the
Treaty, including conflicts regarding the meaning
of any term used in the Treaty. (Treaty, Article

25(3)(c)(iv).)

The Treaty states that the term “competent
authority” means (i) in the case of Japan, Minister
of Finance or its authorized representative and
(ii) in the case of the United States, the Secretary
of the Treasury or its delegate. The Minister of
Finance has authorized the National Tax Agency
(NTA) to act as competent authority on matters
concerning consultations with foreign countries
concerning the implementation of tax treaties and
matters requiring international disposition within
the jurisdiction of the NTA.

In connection with the Mutual Agreement Procedure
(MAP), which describes procedures the competent
authority in Japan is to follow, the NTA has issued
the Commissioner’s Directive on the Mutual
Agreement Procedure (Administrative Guidelines)
stating that the MAP Office will deal with MAP
consultations for individual cases and also that
“...it should be noted that the Tax Bureau of the
Ministry of Finance will deal with MAP consultations
with regard to the general interpretation of tax
treaties.” (NTA MAP Guidelines, Chapter 1, 2(1).)

Furthermore, according to Treaty Article 2(2), the
competent authorities shall notify each other of
any substantial changes that have been made in
their respective laws that significantly affect their
obligations under the Treaty. This would cover
the obligation of the United States to recognize a
foreign tax credit for Japanese taxes under Treaty
Article 23(2), within a reasonable period of making
such changes.

CONCLUSION

In order to clarify that the Enterprise Tax paid on
gross premiums under Method 3 is a creditable
tax in the United States, the U.S. Treasury
Department should either (A) determine that
under United States tax law the Inhabitants Tax
may be treated as a national tax, since there is
no non-duplication issues, or (B) revise the non-
duplication requirement of IRC Regulation Section
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1.903-1(c)(1)(ii) to allow for a scenario in which a
foreign governmental body, such as the prefectural
governments in Japan, levies multiple generally-
imposed net income taxes. As an alternative,
temporary relief (pending further guidance) from
the new non-duplication requirement would be
appropriate, similar to the relief provided in Notice
2023-55.

Various providers of insurance, annuities,
investment management, retirement planning and
other products and services are requesting the U.S.
Treasury Department to revise the non-duplication
requirements of IRC Regulation Section 1.903-1(c)
(1)(ii) in order to provide certainty with respect to
the creditability of certain foreign taxes imposed by
some of the largest United States trading partners.
This includes Japan with respect to the Enterprise
Tax for companies that are subject to tax on gross
premiums under Method 3 (which revision would
be necessary for creditability in the event the
Inhabitants Tax is treated as imposed by the same
jurisdiction as the Enterprise Tax and accordingly
implicates the non-duplication requirement).

The ACC]J feels it would be important and, indeed,
necessary, for the MOF, as competent authority for
Japan under the Treaty, to engage with the U.S.
Treasury Department (as competent authority for
the United States under the Treaty) to (i) confirm
whether the United States has determined that
the Enterprise Tax and Inhabitants Tax should be
treated as being imposed by Prefectures in Japan,
(ii) confirm whether the United States has changed
the interpretation of its laws so as to reduce its
Treaty obligation to recognize foreign tax credits
for the Japan Enterprise Tax and the MOF has
been notified of such change as required under the
Treaty, and (iii) discuss this issue relating to the
finalized U.S. Treasury Regulations under Section
1.903-1, specifically as the regulations relate to
Japan Enterprise Tax under Method 3. Solving this
issue can only enhance the competitiveness of
United States companies doing business in Japan,
and enhance the healthy relationship between the
United States and Japan.
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