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A Tale of Two Sites: How Insured Fixed-Price
Cleanups Expedite Protections, Reduce Costs,
and Help the EPA, the SEC and the Public

By
Michael O. Hill*

This article compares two waste oil Superfund sites
virtually identical in size and character but vastly dif-
ferent in policy approach and cleanup results. The first
site employed an Insured Fixed-Price Cleanup (IFC)
and, as a result, was cleaned up in ninetecn months, at
forty percent below estimated costs and with no liti-
gation. At the second site, where an IFC has not been
used, cleanup has been stalled for years, estimates of
future cleanup costs rise yearly as the site contamina-
tion spreads, and more has already been spent on at-
torneys' fees and other transaction costs than was
required to clean up the IFC Site in its entirety. The
IFC Site is now being used as public fields and open
space; at the non-IFC Site, no beneficial use is fore-
seeable for years. Al the IFC Site, the cleanup was
funded solely by the Potentially Responsible Parties
(PRPs) who had sent the waste to the Site; at the
non-1FC Site, the public has footed the lion’s share of
the bill. Finally. at the IFC Site, the PRPs identified
and sct aside from the start funding and insurance for
more than twice the estimated cleanup costs; at the
non-1FC Site, the Securities & Exchange Commis-
sion (SEC) and public have virtually no assurance that
the PRPs have cven identified, much less set aside,
even half of the government-estimated cleanup costs.
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sarily reflect those of Marsh USA, Inc.
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IFCs are a relatively new tool and any of several rea-
sons might discourage or even prevent their use at a
particular site. Still, at sites where IFCs are well-Suited,
they offer enormous public and private benefits. This
article is written to urge policymakers in general —
at EPA, the SEC, Congress, and the states — to con-
sider IFCs as a way past existing obstacles to
Superfund cleanups. It urges policymakers to enact
guidance, regulations, and/or statutes to encourage
the use of IFCs as an environmental tool. Three spe-
cific regulatory suggestions are outlined at the end.

When an IFC was first proposed five years ago for
the IFC Site that is the focus of this article—the Port-
land Bangor Waste Oil (PBWO) Superfund Site in
Wells, Maine—the Wall Street Journal foresaw the
use of [FCs as holding the potential to “end the tangle
of Superfund litigation™ and otherwise provide public
benefits.' (n 2000, immediately following judicial en-
try of the PBWO settlement. officials from the State
of Maine hailed the settlement as “revofutionary.™
Finally, in 2002, following the completion ofthe PBWO
cleanup, the Boston Globe revealed that the Wall Street
Journal and the State of Maine's prognoses were on
the mark: “The Portland-Bangor Waste Qil site was
once one of Maine's most polluted and poisonous
eyesores. . . . Today it is a grassy field where the
community will host games for children and choose a
name for the site from a school contest . .. .™

Five years into their history, IFCs have proven to be
an important environmental tool by the results at the
PBWO Site and at over 50 other sites. The PBWO
Site cleanup was directed by the State of Maine. The
non-tFC Site, by contrast, is being led by EPA. Pres-
ently, most I FC sites are not federal sites of any kind.
This article discusses why policymakers, both state
and federal, should encourage 1FCs.

I. The Two Sites

A. PBWQO. The site where an IFC achieved a timely
and cost-effective cleanup—with adequate funds and
insurance provided up front—is the Portland Bangor
Waste Oil (PBWO) Superfund Site in Wells, Maine.
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As set forth more fuily in the judicial consent decree
entering the PBH QO settlement, State of Maine v. U.S.
and Seitling Nonfederal Defendants, No. 00-64-
B-C (D. Me. May 30, 2000), approximately 3,000
PRPs had allegedly sent their waste oil to the site.
The decree was entered on May 30, 2000. Approxi-
mately 60% of the PRPs contributed about $15M, an
amount that the Cleanup Contractor (TRC Comipa-
nies, [nc.) believed was sufficient under an IFC model
to complete the cleanup and purchase enough insur-
ance and bonding to cover poiential costs increases
up to $30M. Nineteen months Jater—Iless than 1/5 the
average federal cleanup time—the cleanup was done,
and less than a year after that, a site-naming contest
was held by the loca! elementary schoo! and a com-
munity celebration held on the site’s new fields." No-
where else in Superfund’s twenty-two-year history
has a cleanup of this size and complexity been ac-
complished with such speed and obvious public ben-
efits.’

B. Beede. By contrast, roughly fifty miles to the west
of the PBWO cleanup, progress at the Beede Waste
Oil Superfund Site (Beede) cleanup has languished
for years. The majority of the Beede site PRPs (as
measured by their respective waste volumes) collec-
tively asked EPA to allow the same Cieanup Con-
tractor and Insurer that accomplished the PBWO 1IF:C
to try an IFC at Beede. W hether consciously or not.
EPA has discouraged the |FC effor, through refusals
to meet, imposition of changing conditions, and in other
ways.® In the interim, EPA’s mostly-administrative
costs have grown w over $20M, the plumes have
spread, and the PRPs have spent millions of dollars
on attorneys’ fees and other non-cleanup costs, pre-
cisely the type of costs that Congress and Presidents
have long identified as perhaps the most critical prob-
lem in the Superfund Program.

Decades have passed since the regulators were first
puton notice of the Beede Site’s problems. yet cleanup
still remains years away and with no identified plans
for any beneficial re-use. Whereas an [FC allows all
PRPstosettle from the outset, EPA has atlowed only
the smallest of the Beede PRPs to settle (less than

ten percent of the total by waste volume). Moreover,
those PRPs who were allowed to settle were required
to do so at a price roughly twenty percent more than
they could have under an [FC, because EPA's ap-
proach does not reflect any of the cost advantages
presented by an IFC (discussed in Section I, be-
low). The purpose here is not to “*bash” the specific
regulators involved at the Beede Site. As noted. IFCs
are arelatively new tool and common misconceptions
about them remain (see Section VI, below). More-
over. two EPA Regions (Regions |1 and [ X) have been
very receptive to, and have in facl implemented
(though the Region [X model is somewhat different
from that which is proposed here). The point of this
article is to encourage policymakers in general to con-
sider IFCs where appropriate as a cost-effective and
environmentally sound solution.

Il. The Mechanics of an Insured Fixed-Price
Cleanup (IFC)

The mechanics of an IFC are probably best explained
through the use of a hypothetical. Assume a Site(Site
X) that has an EPA estimated cleanup cost of $100M
and where the waste came trom sixty PRPs. fifty of
whom each sent one percent of the waste (and there-
fore likely qualify as “De Minimis™ PRPs under EPA’s
Policies*), and ten of whom each sent five percent of
the waste (and therefore are considered “Major”
PRPs). In a nutshell, the PRPs transfer into a
“Cleanup Account” sufficient funds to accomplish the
entire cleanup. The sufficiency of the funds is first
triplechecked by three independent entitics—the Con-
tractor, the Insurer, and the Government—each of
whom has a vested incentive to ensure the adequacy
of the funds. (The separate incentives of these three
entities to ensure adequacy of funding is explained in
Section ['V.13). Simultaneously, the PRPs collectively
purchase an insurance policy that provides at least
twice the estimated costs of the cleanup. Thus, at the
$100M Site X, the PRPs might put $100M into the
Cleanup Account plus pay the Insurer a $20M pre-
mium in order to obtain another $100M in cleanup
costs through insurance. In this way, for $120M, the
PRPs have assurecd EPA that $200M in cleanup costs
will be available.
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In return for the $20M premium, the Insurer is obli-
gated to EPA to: (1) hold the estimated cleanup costs
in the Cleanup Account and pay those funds to the
Contractor only as the cleanup is accomplished; and
(2) provide another $100M in cleanup costs ifthe costs
exceed the amount held in the Cleanup Account. The
Insurer has every motivation to limit the amount paid
to the Contractor (i.e., pay only those costs that are
reasonably incurred), because if the $100M in the
Cleanup Account is used up before the cleanup is
complete, the [nsurer must provide up to another
$100M to complete the cleanup. [f the [nsurer fails in
this, EPA can look to the Major PRPs for completion
of the cleanup. In most cases — andunder the policy
approach advocated in this article — the government
gives up nothing under an IFC; it loses no rights with
respect to any PRP, and i1 gains rights with respect to
a new and voluntary PRP — the Cleanup Contractor.
The Contractor voluntarily becomes a PRP and thus
remains entirely subject to the government’s control,
forever. with respect to the type and adequacy of the
cleanup. If the Contractor becomes bankrupt or fails
in any other respect. the government still has the bal-
ance of the $100M in the Cleanup Account p/us an-
other $100M in Insurance Procceds. Finally, if the
Cleanup Account and Policy are exceeded, then just
as the government can do under today’s settlement
policies, the government can still pursue the Major
PRPs. The only PRPs who get a full release are the
De Minimis PRPs — the same ones that get full re-
leases under today’s policies. Bottom line: The gov-
ernmemt merely gains a new and voluntary PRP and
gives up none of its authority with respect to the pre-
existing PRPs. Further details concerning the me-
chanics can be found inthe PBWO Consent Decree.””

I1l. Public and Private Cost Savings

Under an IFC, cost savings are achieved in at least
four significant ways:

1. Lower Premium for Equal Coverage.
Continuing with the $100M Site X hypothetical, un-

der EPA’s Settlement Policy. each individual Major
PRP who scttled under EPA’s current policies would

need $7.5M to settle with EPA. This number is reached
by taking the PRP’s five percent share of $100M to
get $5M and then adding to that number a fifty per-
cent premium to protect EPA in case of cost over-
runs up to $200M."" De Minimis PRPs—who today
are eligible to obtain complete releases from EPA with
no chance of reopeners—are typically required to pay
a one hundred percent premium, thus increasing their
one percent contribution (§ 1 M) to a total contribution
of $2M. Total contributions from all PRPs would be
§175M. By contrast, through the private insurance
market. the PRPs could buy insurance that similarly
covered cost increases of up to one hundred percent
(i.e.. up to $200M), but only pay a fifteen to twenty-
five percent premium for that coverage. The govern-
ment woutld still have the $200M in available cleanup
funds, but for a total cost of around $120M. Collec-
tive savings would be $55M., or over thirty percent.

As an aside, it is worth noting that, given the availabil-
ity of this icss costly means to obtain protection against
cost overruns, EPA’s demand that PRPs pay fifty to
one hundred percent premiums for coverage that could
be purchased for tar less in the private market is ar-
guably not allowed under Scction 107(a) of the stat-
ute. since that provision allows EPA to recover only
costs that are “necessary.” 42 U.S.C. § 9607(a).

2. Increased Efficiencies in the Cleanup.

The rext saving comes from the increased efficien-
cies of a cleanup done by a single PRP instead of a
collective effort by tens, hundreds, or even thousands
of PRPs. These savings can be from fifteen to forty
percent of the total. Even though the Contractor/PRP
remains fully under EPA’s direction and must perform
the cleanup just as (and as long as) EPA dictaies, the
IFC modei (where the cleanup is done by a single-
PRP) enables both the Contractor and the EPA to
operate far more efficiently than multiple PRPs can
under the traditional approach. At the PBWO Site,
the Cleanup Contractor accomplished a government-
estimated $25M cleanup for less than $15M. At the
Beede Site. the same contractor promised to perform
the government-estimated $46M cleanup for $40M,
even while purchasing insurance to cever cost in-
creases up to $92M.
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3. Private Transaction Costs Avoided.

The U.S. General Accounting Office (GAO) has esti-
mated that PRPs spend as much as $1 in litigation
and other (ransaction costs for every $2 they spend
on the actual cleanup.'* While this estimate was pro-
vided in 1994, the author of this article is unaware of
any GAO or other government-sanctioned estimates
since then. Some improvements have been made,
particularly with EPA’s increased use of De Minimis
settlements and other administrative reforms. Still, the
problem remains, more acutely atsome sites than oth-
ers. At the Keystone Landfill in Pennsylvania, collec-
tive legal costs were estimaled to exceed the original
estimate of cleanups costs.”  For purposes of this
article, the point is that IFCs can be accomplished
with no litigation, as happened at the PB WO site.
While some legal fees will still be incurred (e.g., to
negotiate and enter the settlement), they are only a
small fraction of what they could be otherwise.

4. Public Transaction Costs Avoided.

At the Beede Site, EPA has already spent over $20M,
most of it in the form of transaction costs, such as
organizing the PRPs. EPA’s own cost model states
that, Region by Region, EPA spends twenty-nine to
fiftv-four percent just in indirect costs (rent, adminis-
tration, and the like)." At the PBWO site, these costs
were almost entirely aveided, since the government
obtained an early settlement for full relief and left it to
the Cleanup Contractor to organize the PRPs and then
carry on their work. Although the government remains
entirely in control of the Contractor, interacting with
one Contractor is. of course, far less costly and far
more efficient than interacting with hundreds or thou-
sands of PRPs,

IV. IFCs Promote the Pelicies of EPA and the
SEC

IIF'Cs are not only legal—as evidenced by the court’s
entry of the PBWQ decree—but they promote exist-
ing EPA and SEC policies and goals.

A. EPA Policies and Goaly

The ways in which {FCs meet EPA’s policies and goals
of expediting cleanups and the cost savings were dis-
cussed above. This section provides a summary of
the goals. it cites EPA Guidance documents that state
them, and it discusses the manner in which [FCs meet
them.

* EPA has an identified goal of preserving the
Superfund (unfortunately, the fund will run out of
money next month'” and encouraging private party
cleanups.'” Because IFCs usc only private funds
(from PRPs), and because |FC cleanups are done by
the PRPs (or the Cleanup Contractor as their agent),
IFCs advance these two government goals.

» EPA secks to minimize its own legaland administra-
tive costs and to focus instead on achieving prompt
cleanups."” 1FCs cxpedite settlements and cnable the
EPA to interact with just one PRP (the Contractor)
instead of multiple pre-existing PRPs.

* Perhaps in recognition of the fact that most
Superfund PRPs did not break the law or act
irresponsibly in any other way, EPA has a stated policy
goal of reducing PRPs’ legal and other transaction
costs.”™ [FCs advance this goal because they avoid
litigation and promote early settlements, and because
through an IFC the pre-existing PRPs pass off to the
Contractor the task of interacting with the govern-
ment during the cleanup.

B. SEC Policies and Goals

For over three decades. scholars and other entities
have urged the SEC to do more to require publicly
traded companies to disclose their environmental li-
abilities.”” Despite those calls, one EPA report found
that seventy-four percent of companies failed to com-
ply with SEC reporting requirements with respect 1o
environmental liabilities.” A group of foundations and
invesiment managers. concerned about the hidden
costs of environmental liabilities and the effect on their
portfolios, urged that the SEC enforce more stringently
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the environmental disclosure rules, noting that “the en-
vironmental accounting loopholes have not been
closed,™

Where IFCs are used, they correct this problem. As
noted in Section T, before an IFC is implemented, the
PRI’s must collectively identify how much it will cost
te clean up the site and insure it against cost over-
runs. They then collectively set aside those funds by
placing the anticipated cleanup costs in a Cleanup
Account (more formally called a “commutation™ or
“experience” acceunt) and also pay the premium for
an insurance policy 1o protect against cost overruns.
Thus, under the hypothetical Site X discusscd above,
the PRPs would at the eutset put $108M into the
Cleanup Account and also pay a premium (e.g., $20M)
to obtain insurance to cover costs of up to $200M.
Because the funds required for the Cleanup Account
and the policy premium are both funded up front, nec-
cssarily the PRPs arc identifying and sctting aside
adeguate cleanup funds from the outsel.

IFCs alse offer an improved method for ensuring that
the ameunt needed for the Cleanup Account is ad-
cquately estimated. The amount is not determined
solely by the PRPs. As noted above, it is triple-checked
by at least three outside entities, each having a vested
interest in ensuring that the amount is adequate. First.
the Contractor will not agree to {ake over the cleanun
obligations unless it has independently determined that
the Cleanup Account has enough funds to pay for it
Second, the Inswrer will not agree to insure against
cost overruns unless the Insurer is reasonably confi-
dent that everruns will not occur. In short, market in-
centives drive both the Contractor and the Insurer to
independently ensure the adequacy of the Cleanup
Account. Finally, before an IFC is allowed to proceed,
the state or EPA (and often a cowt} must approve it.
That approval will not be given unless the state or
EPA (or court) has independently suatisfied itself that
the Cleanup Account is adequately funded.

Further, the SEC and public are given still greater as-
surance because, in addition to the Cleanup Account,
[I'Cs have access to insured funding of twice the
amount (and sornetimes more) of the Cieanup Ac-
count.

Finaily. in most cases, the SEC and public are given a
third layer of protection, which is a full indemnity from
the Cleanup Contractor. The degree of protection this
third layer olfers will depend, ot course, onthe assets
of the Contracter. This article is not suggesting that
this third layer of protection is sufficient in itself. The
indemnity does, however, add 1o the protections of-
fered by the separate Cleanup Account and the In-
surance, and for this reason it is a net plus for the
SEC and the investing public.

V. IFCs Address Government Critigues of the
Superfund Program

Findings by the GAO and other government entities
over the vears show that the problems experienced at
the Reede Site are neither new nor unigue, Many of
the problems can be blamed on the structure of the
Supcrfund statute, which was passed huericdly in
December 1988, during the “lame duck” months of
the Carter Administration. While muchhasbeendone
already to imyprove the Superfund Program, much re-
mains & be done. IFCs are an important tool to over-
come many of the problems.

Transaction Costs. As noied above, the GAO has
reported that. a1 Supertund sites, PRPs spend as much
as $1 in litigation and other transaction cests for ev-
ery $2 they spend on actual cleanup® While some
improvement has been made on this number (e.g.,
the 1993 administrative roforms encouraging De
Minimis Scttiements), IFCs can vastly reduce these
transaction costs because they are accomplished frem
the outset without litigation and because the settle-
ment is offered from the outset to «// PRPs — small
anid large.

Delay in Cleanup. In 1998, the GAO found that
EPA took araverage of 9.4 years from the discovery
of the contamination to get a site added to the Na-
tional Priorities List, and another 8 to 10 years to com-
plete the cleanup.” The PBWO remedy was com-
pleted in less than one-fourth of that time. There are
two reasons for this expedition: (1) a single Contrac-
tor-PRP can work far more efficiently than a multi-
party PRP group; and (2) the Contractor-PRP has a
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vesied interest in expediting the cleanup in order to
expedite its payments (which are held in a “Cleanup
Account” and paid out only as the cleanup is accom-
plished). It is important to remember, however, that
since the Contractor becomes a statutory PRP, EPA
will always remain in contro! of the speed and scope
of the cleanup.

A common misconception is that EPA might have to
sue the Insurer, or step back in and pay for the entire
cieanup if the Insurer and the Contractor were to be-
come insolvent. It would not, at least not under the
type of IFC that is discussed in this article. That is
because all of the Major PRPs would remain liable to
the EPA. and thus EPA could look to them if the In-
surer and the Contractor were insolvent or otherwise
failed in their obligations. In fact, because IFCs ac-
celerate settlements (largely because the PRPs get a
better deal for less money, as described in Section
Iil), EPA is in a befter position with respect to the
PRPs because EPA will not need to sue them — the
Major PRPs will have already settled and be bound
by a Consent Decree.

Measurable Improvement in Reform. In 2000, the
GAO reviewed sixty-two EPAadministrative reforms
and found that forty-two *“did not have a fundamenial
effect,” another six “did not have measures o dem-
onstrate [results],” and another seven had no demon-
strated achievements. In all, of sixty-two reforins, only
seven had fundamental and measurable cffects.
IFCs have fundamenial effects (e.g., lower costs,
faster cleanups, greater assurances ol funding), all of
which are measurable.

Promoting the “Polluter Pays” Principle. 1FCs
do not rely on the Superfund, but instead use only PRP
funds, thus promoting EPA’s goal of having the *pol-
luter” pay, rather than the taxpaying public. Further-
more, and related to the “delay in cleanup” principle
above, by collecting private funds around a settlement
structure that encourages the expedition of cleanup,
IFCs expedite cleanups. The problem of delays through
lack of public funding is even more acute now that
the Superfund has run out of virtually all of its money.

EPA’s Inspector General found that shortages in the
public funding had led EPA to “*slow[] the cleanup of
thirty-three highly contaminated hazardous waste sites
because of funding shortfalls.”* A Knight Ridder
analysis issued in April of this year found that the num-
ber of Superfund cleanups completed in fiscal years
2001 and 2002 fell forty-one percent compared with
the annual average for the previous eight years. While
nota panacea, |[FCs’ private-funding mechanism helps
avoid this.

VI. Common Questions or Misconceptions Re-
garding IFCs

This section briefly addresses common questions and/
or misconceptions regarding 1I°Cs and also identifies
sitcs where they are best applied.,

1. What Facters Make a Site a Good Candidate
Jfor an [FC?

The best sites are thosc where the expected cleanup
costs are $5M or higher. Where costs are below that,
the Contractor's expected margin is not large enough
to justify the risks it is taking. Other factors that favor
[FCs are (a) a large number of PRPs, or high trans-
action costs for any other reason, since [FCs reduce
or avoid transaction costs; and (b) an outstde need for
cost certainty—such as a merger, acquisition, or sale—
since [FCs provide all sides enormous cost certainty.

2. Do IFCs Compromise the “Polluter Pays” Prin-
ciple?

No. In fact they promote it. [FCs—and the insurance
behind them—are entirely funded by PRPs. IFCs re-
duce the government’s (and thus the public’s) costs.

3. Can {FCs Be Done Under Today's Regulatory
Framework?

Yes. IFCs can and already have been accomplished,
both at the state and federai level. Yet for reasons
that are not always clear, [FCs have not been used as
much as they could have.
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4. Does the Government Still Derermine the
Cleanup Parameters?

Yes. As noted, the government loses no rights. An
IFC merely adds a PRP—albeit a voluntary and wel!-
funded PRP. The government tells the Contractor/
PRP what the cleanup should be, and when and
whether the cleanup is done.

5. Will the Government Have to Sue an [nsurance
Company?

No. As noted above, the government loses no rights
under an IFC. Just as happens under sctilements to-
day. under an IFC thec government reserves the right
to sue all Major PRPs. EPA has expressly insisted on
that right, and PRPs have agreed to it. At the same
time, 10 providc the PRPs with increased certainty
and to avoid transaction costs, two EPA Regions have
said that they will look first to the Contractor/PRP (as
funded by the Insurer). It the Contractor fails to meet
its obligatiens, the government can pursue the PRPs.

VII. Regulatory Suggestions

As noted, IFCs are already allowable by law, and they
promote public policy, both environmental and {inan-
cial. What's needed is something to encourage their
broader use, particularly at federal sites, Three pos-
sible policy tools are (1) a policy presumption favor-
ing the consideration of IFCs; (2) specific numeric
geals to cncourage the usc of IFCs within a stated
time frame; and (3) creation and implementation of
Guidance.

1. Policy Presumption. Under EPA's current settle-
ment policics, Regions are gruided to use specific settle-
ment premiums as presumptive starting points: one
hundred percent premium when the PRPs obtain a
full release, and fifly percent when the PRPs obtain a
release (hat is subject to “re-openers” (e.g., if the rem-
edy fails). See Section [1I(1), above. While the Re-
gions are not firmly bound by these presumptions,
where the presumptions are departed from, the Re-
gions are directed to explain the departure in writ-
ing.** The same approach could be used for IFCs.
Whereas they should not be required at every site,

given the many public benefits that [FCs can bring,
policymakers could reasonably ask that they be con-
sidered.

2. Numeric Goals. In the mid-1990’s when EPA be-
gan implementing its Brown{icld initiative—designed
to convert contaminated and abandoned, idled, or
undcrused industrial and commercial sites to produc-
tive use—it set specific numeric goals, with deadlines.
Specifically, EPA challenged itselt to implement fifty
Brownfield cleanups within the first two years.?’

Policymakers should set similar numeric goals in the
IFC context, Even a far more modest goal would be
an enormous help. Specifically. EPA Headquarters and
the SEC caould challenge each of the ten EPA Re-
gions to implement at Jeast one IFC within the next
eighteen months (or by the end of 2004). In case some
Regions miss this target, EPA Headquarters could
challenge itself to ensure that a missed Region’s tar-
get is made up by an additienal 1FC elsewhere, so the
public is assurcd of at least ten IFCs nationwide by
the end of 2004,

3. Creation and Impiementation of Guidance. Fi-
nally, when EPA began implementing its Brownficld
initiative, itexpressly identified as a goal forthe year
1995 the development of new GGuidance.”® The dan-
ger of identityiny this regulatory step is that the Guid-
ance could take months or cven years to create, and
so this step. taken alone, could actually postpone the
use of [FCs. However, if as it did with Brownfields,
EPA combines this step with a concurrent step of iden-
titying a numeric goal, then in the long run this step
will likely facilitate the widespread use of IFCs where
they are appropriate.

Conclusion

With now over five years of hindsight, the 1998 Wall
Strect Journal has been proven right. [FCs do end the
tangle of Superfund litigation; they can reduce costs
to the public and the PRPs; they can expedite clean-
ups; and they can provide unique and presently un-
available assurances to the SEC. Given the enormous
and demonstrated policy benefits, EPA and the SEC
should take active steps to promote the use of IFCs.
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FROM THE STATE’S PERSPECTIVE
By
Dennis Harnish*

The Portland Bangor Waste Qil (PBWO) site was
created by the mishandling of thousands of gailons of
waste oi! that had been collected over the ycars from
military and other federal sources, from state and lo-
cal governmental units, and from literally thousands
of Maine businesses and individuals. Although the busi-
ness did not do a very good job of handling waste oil,
it did a far better job of keeping records regarding its
nearly 3,000 customers. We obtained these records
and then contracted with TechLaw to arrange the in-
formation by customer and enter it into a database.
We chose TechLaw because it has experience doing
similar work for U.S. EPA.

TechLaw used this database to develop an allocation
list bascd upon the gallons of waste oil brought to the
site from the premises of each customer. This list dis-
closed that the federal entities, collectively, had con-
tributed about one third ofthe waste oil to the site. No
other party had contributed as miuch as one percent.
Since the federal governinent was the only major po-
tentially responsible party (PRP), the notice of poten-
tial responsibility sent by the Maine Department of
Environmental Protection (DEEP) did not result sn the
creation of a trustee committee comprised of major
PRPs. The federal governmem had already stated
that it would pay its fair share of the cleanup costs
but would not serve on a cleanup committee, No other
PRP considered itsclf to be a major PRP.

Into this confusing picture entered the environmental
contractor. TRC. As Mr. Hill noted, the PBWO site
agreement did not exactly fit the model described. The
PRPs insisted on “cashing out.” i.e., receiving releases

* Dennis Hamish is an Assistant Attomey General in the Maine
Autorney General’s Office who represents Maine’s Department
of Envirommental Protection. He negotinted the settlement for
the Waste Qil site in Wells. Maine. The views in this anicle do
not nceessarily represent those of the Maine Attorney General's

Office.

without the usual reopener clauses, upon entering into
sepurate contracts with TRC and paying their allo-
cated share to TRC. The state agreed to this unusual
and risky approach for several rcasons. With 2,900
PRPs, litigation woutd have been a nightmare (even if
we sucd only the federsl government under strict and
several liability and it brought in thousands of other
defendants); there was no committee of major PRPs
or any probability that one would be formed; our tech-
nical folks were pretty confident about the nature of
the remedial action; the agreement called for insur-
ance guarantecing the cleanup in an amount equal to
twice the projected cleanup costs and the state would
be able 1o directly sue the insurance company and
was not required to file a reach and apply action.
Morcover, as Mr. Hill's article notes, it was very much
in the interest of both I'RC and the insurer 10 clean up
the site on tinte and on budgcl.

In sum, the IFC approach werked at the PBWO Siie
because the state had built the groundwork for allo-
caling liability among the various PRPs and because
the state, TRC, and thc insurer were able to accu-
rately estimale the cleanup costs for the site. It also
worked because the PRPs werc willing to pay for
insurance covering twice the projected cleanup costs,
and the state was willing to provide full releases to
the PRPs because of this added protection.

These supplementary thoughts should not be inter-
preted as suggesting that either the Maine DEP or
the Mainc Attommcy General do not approve of the
1FC approach to cleanups of contaminated sites. This
approach worked well at the PBWQ Site when tradi-
tional approaches failed. Certainly, the IFC approach
has the potential to reduce transaction costs and ex-
pedite cleanups at other sites throughout the country.
It is even more to be desired from a statc perspective
if the major PRPs remain on the hook untit the issu-
ance ol a certification of completion, as suggested in
Mr. Hill’s hypaothetical. We would recommend that
our sister states and U.S. EPA consider such an ap-
proach in an appropriate case.





