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WHERE	DID	“WE”	GO?	*	
	

Marietta	S.	Robinson**	
	
	
I	

INTRODUCTION	
	
	 On	the	night	after	the	election	in	November	2016,	I	was	having	
dinner	with	a	group	of	friends	at	a	restaurant	in	Washington,	DC.	As	
we	 animatedly	 discussed	 our	 concerns,	 our	 waiter	 was	 listening	
closely,	 unnoticed	 by	 us.	 Finally,	 he	 interrupted:	 “I	 am	 sorry,	 but	 I	
must	say	something.	Your	country	is	going	to	be	fine.	You	have	your	
institutions.	I	am	Syrian,	and,	in	my	country,	we	have	only	one	man.	
But	here,	your	institutions	will	save	you.”	We	all	stopped	talking.	Our	
institutions.	He	believed	in	our	institutions.	I	hoped	his	belief	was	well	
placed,	but	was	skeptical.		
	 At	 the	 time,	 I	was	 a	 commissioner	 on	 the	 Consumer	 Product	
Safety	Commission	(CPSC),	so	my	institutional	concerns	went	beyond	
Congress	 and	 our	 courts	 to	 our	 administrative,	 or	 regulatory,	
agencies.	It’s	their	job	to	provide	the	rules	that	protect	citizens	from	
the	 dangers	 of	 unrestrained	 capitalism.	 I	 wondered	 if	 these	 little-
noticed	but	essential	agencies	could	survive	the	new	administration	
and	if	anyone	would	pay	attention	if	they	did	not.		
	 Now,	 three	and	a	half	 years	 later,	 the	Covid-19	pandemic	has	
made	us	pay	attention	for	the	first	 time	in	decades	to	both	why	we	
need	our	regulatory	agencies	and	how	enfeebled	they	have	become.	
We	need	the	agencies	now	more	than	ever,	because	they	were	created	

 
*	This	essay	expands	remarks	prepared	for	the	John	Reed	Lecture,	to	have	
been	given	at	the	2020	Annual	Convention	of	the	International	Society	of	
Barristers.	The	meeting	was	canceled	because	of	Covid-19.	
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to	 regulate	 and	 thus	 protect	 citizens’	 common	 interests	 or	 occupa-
tions,	our	shared	resources,	our	safety,	our	institutions’	integrity. We	
need	 the	Occupational	 Safety	 and	Health	Administration	 (OSHA)	 to	
issue	and	enforce	guidelines	and	regulations	on	keeping	our	essential	
workers	 safe,	 on	 protecting	 our	 food	 supply	 and	 on	 protecting	
workers	 who	 report	 dangers;	 we	 need	 our	 Small	 Business	
Administration	 (SBA)	 to	 fairly	 distribute	 the	 hundreds	 of	 billions	
Congress	 has	 allotted	 so	 that	 large	 conglomerates	 with	 private	
bankers	are	not	given	an	unfair	advantage	over	true	small	businesses;	
we	need	the	Consumer	Financial	Protection	Bureau	(CFPB)	to	help	us	
avoid	foreclosures	or	evictions	and	oversee	debt	collectors;	we	need	
the	 Federal	 Emergency	Management	 Agency	 (FEMA)	 to	 coordinate	
the	purchase	and	distribution	of	protective	gear	instead	of	letting	the	
“free	market”	wreak	havoc	on	the	process;	we	need	the	Centers	for	
Disease	Control	(CDC)	to	give	us	factual,	science-based	information	on	
this	 virus;	 we	 need	 the	 Food	 and	 Drug	 Administration	 (FDA)	 to	
regulate	the	quality	of	tests	so	we	know	the	results	are	reliable;	and	
we	need	the	federal	government	to	coordinate	testing	nationwide	to	
make	a	scientifically	based	reopening	possible.	 	
	 But	none	of	 that	 is	happening.	 “Covid-19	shattered	what	 John	
Stuart	 Mill	 called	 ‘the	 deep	 slumber	 of	 a	 decided	 opinion,’	 forcing	
many	 to	 realize	 that	 they	 live	 in	 a	 broken	 society,	with	 a	 carefully	
dismantled	 state.”1	 Without	 federal	 regulatory	 coordination,	
profiteers	have	 spawned	mayhem.	 “Where	 is	our	government?”	we	
keep	repeating	incredulously,	as	we	watch	institution	after	institution	
fail	us.	Just	one	heartbreaking	example	of	that	abject	failure	is	what	
has	happened	during	this	pandemic	to	our	poultry	workers,	who	lost	
union	 protection	 through	 an	 exclusively	Republican	NLRB	 and	 lost	
any	possible	protection	from	dangerous	working	conditions	through	
OSHA’s	 being	 missing	 in	 action.2	 With	 neither	 union	 power	 to	
ameliorate	 working	 conditions	 nor	 federal	 agencies	 to	 disallow	

 
1	Pankaj	Mishra,	Flailing	States,	42	LONDON	REV.	BOOKS,	no.	14,	July	16,	2020,	
at	9.		
2	Jane	Mayer,	How	Trump	Is	Helping	Tycoons	Exploit	The	Epidemic,	NEW	
YORKER,	July	20,	2020,	at	28	.		
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appallingly	 risky	 ones,	 poultry	 workers	 have	 suffered	 catastrophic	
consequences.3	
	 I	did	not	know	it	on	that	November	night	in	2016,	but	I	was	at	
the	beginning	of	 a	 fascinating	 journey	of	discovery,	which	 included	
how	and	why	the	institutions	the	waiter	had	praised	and	I	had	worked	
within	had	disintegrated.	And	I	want	to	share	that	journey	with	you.	
By	the	time	Covid-19	struck	our	country,	nothing	about	the	failures	of	
our	 government	 agencies	 surprised	 me.	 Thanks	 to	 that	 journey,	 I	
knew	where	our	government	had	gone.		
	

II	
THE	CONSUMER	PRODUCT	SAFETY	COMMISSION	

	
	 I	was	a	trial	lawyer	in	Detroit	for	more	than	thirty	years	before	
I	took	my	first	government	job	in	2013.	As	a	lawyer,	I	had	given	almost	
no	 thought	 to	 the	 important	 role	 that	 government	 agencies	play	 in	
every	aspect	of	our	lives.	Every	time	we	get	in	our	cars,	on	an	airplane,	
eat	food,	breathe,	drink	water,	take	a	pill,	deal	with	our	banks,	go	into	
our	 workplaces,	 or	 buy	 a	 product,	 there	 is	 a	 government	 agency	
whose	job	it	is	to	be	sure	we	can	do	those	things	taking	our	safety	and	
security	for	granted.		
	 President	Obama	appointed	me	as	one	of	five	commissioners	of	
the	CPSC	in	2013.	Only	then	did	I	begin	to	focus	on	how	essential	the	
balance	is	between	government	regulations	that	prioritize	consumer	
protection	and	the	private	sector	that	prioritizes	profit.		
	 The	 CPSC	 was	 created	 in	 1971	 to	 protect	 consumers	 from	
unreasonably	dangerous	products.	 Its	 jurisdiction	includes	virtually	
all	products	except	 food,	cosmetics,	drugs,	automobiles,	and	planes.	
Even	without	aircraft	and	edibles,	the	scope	of	the	agency’s	mandate	
was	daunting:	our	issues	concerned	safety	in	products	as	varied	as	All	
Terrain	Vehicles,	kids’	toys,	baby	products,	kitchen	appliances,	chem-
icals,	 portable	 generators,	 unstable	 dressers,	 exploding	 phones,	
hoverboards,	and	flame	retardants	in	furniture.	It	was	exciting	to	be	
able	to	work	on	behalf	of	consumers	at	a	more	macro	level	than	I	could	

 
3	See	id.		
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have	in	my	law	practice.	Yet	it	did	not	take	long	in	the	job	for	me	to	
become	frustrated	at	how	the	agency	had	been	significantly	weakened	
by	both	political	parties	over	the	decades	since	its	creation—through	
statutes	 passed	 by	 Congress,	 significant	 cuts	 in	 resources,	 court	
decisions,	 and	 agency	 leadership.	When	 the	 Trump	Administration	
took	power,	three	and	a	half	years	into	my	five-year	term,	I	knew	we	
would	see	changes	within	the	agency	in	prioritizing	business	interests	
over	consumer	interests,	but	I	thought	it	would	be	within	a	range	of	
what	was	viewed	as	“normal.”	I	was	wrong.	This	was	different.		
	 Weeks	 after	 Trump	 took	 office,	 Steve	 Bannon,	 his	 then–chief	
strategist,	vowed	a	daily	fight	for	“deconstruction	of	the	administra-
tive	 state.”4	 Any	moorings	 to	 “conservative”	 in	 any	 sense	 that	 this	
country	had	ever	experienced	before	were	gone.	This	was	not	about	
less	government	regulation;	this	was	about	no	government	regulation.		
	 The	new,	Trump-appointed,	CPSC	Acting	Chair,	who	served	as	a	
commissioner	with	me	for	three	of	my	five	years,	had	been	a	one-term	
Tea	Party	 Congresswoman	 and,	 as	 one	 of	 two	Republican	 commis-
sioners	 on	 the	 CSPC,	 had	 voted	 100%	 of	 the	 time	 with	 whatever	
regulated	 industry	wanted.	She	was	 frequently	so	extreme	 that	her	
fellow	 Republican	 commissioner	 would	 not	 support	 her.	 She	 even	
voted	 to	 allow	 endocrine-disrupting	 chemicals	 in	 children’s	 toys	
against	the	advice	of	all	independent	scientists.	And	she	immediately	
set	about	appointing	department	heads	who	would	thwart	any	effort	
by	staff	to	protect	consumers.	The	new	general	counsel	she	appointed	
came	 from	 inside	 the	 portable-generator-manufacturing	 business	
while	the	CPSC	was	nearing	a	requirement	that	industry	substantially	
decrease	 the	 unnecessary	 and	 outrageous	 amount	 of	 carbon	
monoxide	emissions	that	kill	and	seriously	injure	hundreds	each	year.	
The	proposed	regulation	was	stopped	dead	in	its	tracks.	
	 What	happened	at	the	CPSC	happened	across	the	board.	Those	
quickly	nominated	to	head	each	regulatory	agency	were	consistently	
people	who	had	previously	been	in	positions	where	they	had,	in	effect,	

 
4	Max	Fisher,	Stephen	K.	Bannon’s	CPAC	Comments,	Annotated	and	Explained,	
N.Y.	TIMES,	Feb.	24,	2017,	https://www.nytimes.com/2017/02/24/us	
/politics/stephen-bannon-cpac-speech.html.	



														WHERE	DID	“WE”	GO?			 	 	5	

 
advocated	for	the	destruction	of	the	agency	they	were	chosen	to	lead.	
Cases	in	point:	

• Scott	Pruitt	was	chosen	to	lead	the	Environmental	
Protection	Agency	after	having	repeatedly	sued	it.		

• Rick	Perry	became	Secretary	of	Energy,	heading	a	
department	that	he	formerly	wanted	to	eliminate	and	
that	he	couldn’t	remember	the	name	of.		

• Mick	Mulvaney	was	chosen	to	head	the	Consumer	
Financial	Protection	Agency	which	he	had	called	a	“sick,	
sad”	joke.5	

• Ali	Bahrami,	a	long-time	aviation	executive	who	was	
head	of	a	trade	group	whose	members	included	Boeing,	
was	chosen	to	head	the	Federal	Aviation	Administra-
tion.	

• Sam	Clovis,	“a	now-withdrawn	nominee	for	chief	
scientist	at	the	United	States	Department	of	Agriculture,	
had	no	scientific	background.”6	

 
5	Bess	Levin,	Trump	Budget	Director	Expected	to	Take	Over	Agency	He	Called	
A	“Sick,	Sad	Joke,”	VANITY	FAIR,	Nov.	16,	2017,	https://www.vanityfair.com	
/news/2017/11/mick-mulvaney-cfpb.	
6	Ed	Yong,	Trump’s	Pick	for	CDC	Director	Is	Experienced	but	Controversial,	
ATLANTIC,	March	22,	2018,	https://www.theatlantic.com/science/archive	
/2018/03/trumps-pick-for-cdc-director-is-experienced-but-controversial	
/556202/.	

	 As	for	the	CDC,	Trump’s	original	choice,	Brenda	Fitzgerald,	seemed	“a	
reasonable	choice”	until	it	was	reported	that	she	had	invested	in	a	tobacco	
company	shortly	after	assuming	her	post,	and	she	was	compelled	to	resign.	
Id.	It	should	come	as	no	surprise	that	Trump’s	succeeding	appointment	to	
head	the	CDC,	Robert	Redfield,	came	with	a	spotted	record	regarding	his	
work	in	HIV	research	and	no	experience	as	a	public-health	administrator.	
Though	the	controversies	that	tailed	Redfield	were	“decades	old”	at	the	
time	of	his	appointment,	his	ties	to	the	religious	right	are	not.	See	id.	Such	
recent	missteps	as	the	CDC’s	advice	in	the	early	days	of	the	pandemic	to	
keep	cruise	ships	offshore	and	its	delays	in	processing	early	Covid-19	
testing	were	not	auspicious	indicia	of	competent	leadership.	See	Dan	
Diamond,	Trump’s	CDC	Chief	Faces	Increasingly	Harsh	Scrutiny,	POLITICO,	Feb.	
2,	2020,	https://www.politico.com/news/2020/02/26/trump-cdc-chief	
-harsh-scrutiny-117792.	And	we	are	now	having	to	examine	any	health	
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These	nominations	of	anti-government	extremists	were	alarming,	but	
the	 machine-like	 efficiency	 of	 making	 these	 nominations	 was	 puz-
zling,	given	the	utter	chaos	at	the	top	of	the	executive	branch.	
	 I	learned	only	later	how	all	of	this	had	been	orchestrated.	

	
III	

HARVARD	FELLOWSHIP	
	
	 After	I	completed	my	term	as	commissioner	in	2018,	I	spent	the	
calendar	 year	 of	 2019	 as	 one	 of	 forty-eight	 Harvard	 Advanced	
Leadership	Initiative	(ALI)	Fellows	from	around	the	world	who	had	
had	 rich	 careers	 in	 arenas	 as	 varied	 as	 finance,	 education,	 science,	
medicine,	 and	 law.	ALI	 is	Harvard’s	 only	 cross-university	 program,	
and	it	entails	weekly	group	sessions,	intense	two-to–three-day	deep	
dives	 into	 particular	 subjects,	 auditing	 classes	 of	 our	 choice,	 and	
developing	an	individual	project.	
	 I	 had	 gone	 to	 Harvard	 with	 the	 notion	 that	 this	 venerable,	
reputedly	 liberal	 institution	 that	 included	what	 I	had	known	as	 the	
Harvard	 Kennedy	 School	 of	 Government	 (HKS)	 would	 be	 a	 place	
where	I	would	find	many	who	had	exciting	ideas	on	how	to	rebuild	
our	frayed	governmental	institutions	and	use	them	in	ways	that	truly	
benefited	society	at	large.	It	was	an	amazing	year,	and	though	I	was	
taught	much,	I	actually	learned	more	from	what	was	not	being	taught.	
	 Let	me	explain.		

Learning	Outside	the	Curriculum		

	 The	project	I	decided	to	pursue	was	finding	a	way	to	teach,	in	
some	venue,	about	five	little-known	but	essential	federal	consumer-
protection	 agencies.	 Four	 of	 those	 agencies—OSHA,	 the	 EPA,	 the	
CPSC,	 and	 the	 National	 Highway	 Traffic	 and	 Safety	 Administration	
(NHTSA)—had	 been	 created,	 with	 strong	 bipartisan	 support,	 to	
assure	 safe	 workplaces,	 safe	 air	 and	 water,	 and	 safe	 consumer	

 
communications	that	come	out	of	CDC	to	ascertain	if	they	are	based	on	
science	or	politics.	
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products,	and	automobiles,	respectively,	and	all	had	been	signed	into	
law	 in	 the	 early	 1970s	 by	 then-President	 Nixon.	 The	 fifth,	 the	
Consumer	 Financial	 Protection	 Bureau	 (CFPB),	 had	 been	 created	
later,	in	response	to	the	malfeasance	of	financial	institutions	that	had	
led	to	the	2008	recession.	It	was	designed	to	protect	consumers	from	
the	predatory	practices	of	lending	institutions,	among	other	things.		
	 I	 knew	 that	 little	 to	 nothing	 was	 being	 taught	 about	 these	
agencies	anywhere,	from	high	schools	to	law	schools,	but	I	subscribed	
to	the	quote	by	the	Senegalese	poet	Baba	Dioum,	“In	the	end,	we	will	
conserve	only	what	we	love;	we	will	 love	only	what	we	understand	
and	we	will	understand	only	what	we	are	taught.”7	
	 But	I	was	in	for	a	rude	awakening.		
	 One	 of	 our	 early	 deep-dive	 sessions	 was	 on	 the	 opioid	 and	
obesity	epidemics.	We	heard	hours	of	lectures	by	brilliant	professors	
about	 incidence	 and	 treatment,	 however	 nothing	 about	 cause.	
Nothing	 was	 mentioned	 about	 the	 manufacturers	 and	 distributors	
that	made	billions	from	these	epidemics.	And	nothing	was	mentioned	
about	how	the	federal	regulatory	agencies	that	could	have	prevented	
both	epidemics	had	been	stripped	of	powers,	resources,	and	effective	
leaders	 for	 decades.	 I	 was	 puzzling	 over	 this	 as,	 walking	 home,	 I	
passed	the	Sackler	building.8	Was	it	possible	that	the	omission	of	such	
essential	information	was	purposeful?		
	 I	 started	 focusing	 on	 the	 names	 of	 the	 super-rich	 Harvard	
contributors	after	whom	buildings	just	at	HKS	were	named.	One	was	

 
7	Seen	inscribed	on	a	plaque	near	ruins	outside	Amman,	Jordan.	
8	Members	of	the	Sackler	family	own	Purdue	Pharma,	which	created	
OxyContin,	linked	to	hundreds	of	thousands	of	deaths	resulting	from	
Purdue’s	aggressive	and	misleading	marketing	as	to	the	drugs’	addictive	
nature.	The	family	withdrew	almost	$11	billion	from	the	company	as	criminal	
and	civil	lawsuits	based	on	their	involvement	mounted.	See,	e.g.,	Colin	Dwyer,	
Sacklers	Withdrew	nearly	$11	Billion	from	Purdue	as	Opioid	Crisis	Mounted,	
NPR	(Dec.	17,	2019,	11:43	AM),	https://www.npr.org/2019/12/17	
/788783876/	sacklers-withdrew-nearly-11-billion-from-purdue-as	
-opioid-crisis-mounted#:~:text=Live%20Sessions-,Sackler%20Family	
%20Pulled%20Billions%20From%20Purdue%20Pharma%20As%20Opiod	
%20Crisis,to%20misleading%20regulators%20about%20OxyContin.	
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David	 Rubenstein,	 who	 worked	 aggressively	 to	 save	 the	 “carried	
interest”	 loophole,	 viewed	 “almost	 universally	 as	 indefensible,”9	
which	 has	 allowed	 him	 and	 other	 billionaires	 for	 many	 years	 to	
disguise	their	billions	of	income	as	capital	gains	and	pay	only	15%	in	
taxes.	 This	 loophole	 is	 viewed	 by	 some	 as	 having	 contributed	
significantly	to	our	massive	income	inequality.10	Others	were	A.	Alfred	
Taubman	and	Lucius	Littauer,	who	were	convicted	of	financial	crimes.	
And	then	there	was	Leslie	Wexner,	a	longtime	affiliate	and	supporter	
of	convicted	child	molester	Jeffrey	Epstein.	Another	Epstein	affiliate,	
billionaire	Glenn	Fine,	had	an	HKS	fellowship	named	for	him.11		
	 I	 went	 to	 hear	 Sheryl	 Sandberg,	 Chief	 Operating	 Officer	 of	
Facebook,	 interviewed	at	the	Harvard	Business	School.	She	was	not	
asked	 a	 single	 tough	 question,	 though	 her	 company	 is	 involved	 in	
destroying	democracies	throughout	the	world	while	making	trillions,	
all	 with	 virtually	 no	 U.S.	 government	 regulation	 from	 the	 Federal	
Communication	Commission	or	any	other	agency.	Information	on	the	
unrestrained	actions	of	the	super	rich	and	how	government	could	or	
should	curb	such	actions	is	essential	to	a	fuller	understanding	of	such	
topics.	But	not	only	was	such	information	omitted,	opportunities	for	
its	being	evoked	were	ignored.12	

 
9	JACOB	S.	HACK	&	PAUL	PIERSON,	WINNER-TAKE-ALL	POLITICS	51	(2010).	
10	Alec	MacGillis,	The	Patriot:	How	Philanthropist	David	Rubenstein	Helped	
Save	a	Tax	Break	Billionaires	Love,	PROPUBLICA,	March	7,	2016,	https://	
www.propublica.org/article/how-david-rubenstein-helped-save-the	
-carried-interest-tax-loophole.	
11	Wexner	and	Fine	have	only	recently	stepped	down	from	the	HKS	board	as	
a	result	of	objections	by	students.	Ema	R.	Schumer,	Epstein-Linked	Donors	
Dubin	and	Wexner	Depart	from	HKS	Leadership	Council,	HARV.	CRIMSON,	
March	17,	2020,	https://www.thecrimson.com/article/2020/3/17/dubin	
-wexner-harvard-kennedy-school-departures/.	
12	ANAND	GIRIDHARADAS,	in	WINNERS	TAKE	ALL	(2019),	writes	of	this	
phenomenon	in	observing	that	our	elite	institutions	are	now	teaching	that	
to	focus	on	the	perpetrator	is	a	win-lose	approach	and	would	make	one	a	
potentially	ostracized	critic.	A	“thought	leader,”	on	the	other	hand,	will	
focus	on	the	victim.	Id.	at	96–97.	He	quotes	Adam	Grant,	an	organizational	
psychologist	who	teaches	thought	leadership:	“In	the	face	of	injustice,	
thinking	about	the	perpetrator	fuels	anger	and	aggression.”	This	new	
approach	of	focusing	on	the	victim	is	“far	more	radical”	than	the	previous	
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	 As	 I	 reviewed	 the	 curriculum	offered	 at	HKS,	 audited	 classes,	
and	went	 to	 lectures	 and	 panels	 at	 its	 Forum,	 I	 gradually	 came	 to	
realize	 that	no	voice	was	 informing	discussion	about	 the	 important	
role	 of	 government,	 let	 alone	 the	 need	 for	 good,	 strong	 regulatory	
agencies.	 Many	 courses	 and	 lectures	 celebrated	 hyper-
individualism—they	 lauded	 leadership,	 innovation,	 social	 entrepre-
neurship,	 becoming	 thought	 leaders,	 and	 one	 even	 taught	 young	
people	how	to	speak	authoritatively.	But	none	of	these	focused	on	the	
complexities	of	developing	society	or	effective	government.		
	 Indeed,	 a	 consistent,	 mostly	 implicit	 underlying	 narrative	 I	
discovered	in	the	HKS	curriculum	(and	those	of	other	Harvard	schools	
as	 well)	 was	 distinctly	 anti-government.	 There	 seemed	 to	 be	 an	
almost	 universally	 accepted	 belief	 that	 no	 governmental	 rules	 or	
oversight	 should	 get	 in	 the	 way	 of	 the	 profits	 of	 any	 company	 or	
individual,	 and	 those	profits	 should	be	only	minimally	 taxed.	 I	was	
familiar	 with	 two	 of	 the	 most	 celebrated	 HKS	 professors,	 Larry	
Summers	and	Cass	Sunstein,	and	knew	that	both	of	 them	had	been	
averse	to	regulation	while	they	were	in	government	sometimes	with	
disastrous	 results.13	 But	 the	 surprise	was	 that	 virtually	 no	 counter	
narrative	was	presented.	And	so	it	was	not	really	such	a	surprise	when	
I	 discovered,	 halfway	 through	 the	 year,	 that	 HKS	 had	 removed	
“Government”	from	its	name.14	It	is	just	the	Harvard	Kennedy	School.		

 
approach	that	held	that	capitalists	“should	not	be	excessively	regulated	.	.	.	.	
The	new	idea	goes	further,	in	suggesting	that	capitalists	are	more	capable	
than	any	government	could	ever	be	in	solving	the	underdogs’	problems.”	Id.	
at	45.	This	“win-win	approach”	rests	on	the	principle	that	“after-the-fact	
generosity	is	a	substitute	for	and	a	means	of	avoiding	the	necessity	of	a	
more	just	and	equitable	system	and	a	fairer	distribution	of	power.”	Id.	at	
120–21.	
13	See	Michael	Hirsh	and	NATIONAL	JOURNAL,	The	Comprehensive	Case	Against	
Larry	Summers,	ATLANTIC,	September	9,	2013,	https://www.theatlantic.com	
/business/archive/2013/09/the-comprehensive-case-against-larry	
-summers/279651/.	
14	Their	doing	so,	in	2007,	was	not	overtly	to	drop	the	study	of	government	
and	 its	 institutions,	 but	 was	 ostensibly	 a	 “branding”	 maneuver.	 See	
https://www.news-star.com/article/20071207/NEWS/312079941.		
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	 Still,	 when	 I	 saw	 just	 how	 pervasive	 this	 resistance	 is	 to	
government	 regulation,	 particularly	 from	 economists,	 I	 felt	 a	 bit	
intimidated.	 After	 all,	 I	 am	 just	 a	 lawyer—not	 an	 economist,	
academician,	or	historian.	And	this	was	Harvard,	after	all.	But	during	
the	summer	break,	Gundy	v.	United	States	came	down	 from	the	U.S.	
Supreme	Court.15	It	was	more	alarming	than	Citizens	United.	

Gundy:	Canary	in	the	Coal	Mine	

	 Gundy	 v.	 United	 States	 is	 alarming	 not	 because	 of	 what	 the	
plurality	held	or	reasoned.	It	is	alarming	because	of	the	clear	message	
sent	through	Justice	Gorsuch’s	dissent	(joined	by	Chief	Justice	Roberts	
and	Justice	Thomas)	and	remarks	in	Justice	Alito’s	concurrence.	It	is	
alarming	 because	 of	 the	Who’s	Who	 of	 anti-regulation	 institutions	
that	filed	amici	briefs	in	this	otherwise	unremarkable	case.	And	it	is	
alarming	 because	 of	 Justice	 Kavanaugh’s	 open	 embrace	 of	 Justice	
Gorsuch’s	“scholarly	analysis”16	in	Gundy	subsequently,	in	the	Court’s	
denial	of	certiorari	in	Paul	v.	United	States.17	These	combined	make	it	
very	clear	that	what	is	now	a	majority	on	the	Supreme	Court	is	on	the	
cusp	of	reversing	nine	decades	of	jurisprudence	by	massively	expand-
ing	what	has	always	been	a	very	narrow	“nondelegation	doctrine”	to	
essentially	 rule	 that	 the	 way	 our	 critically	 needed	 administrative	
agencies	 have	 worked	 for	 over	 three-quarters	 of	 a	 century	 is	
unconstitutional.	
	 	 The	 narrow	 question	 in	 Gundy	 concerned	 whether	 the	 Sex	
Offender	 Registration	 and	 Enforcement	 Act	 (SORNA)	 properly	
delegates	 to	 the	 Attorney	 General	 the	 application	 of	 “SORNA’S	

 
15	Gundy	v.	United	States,	139	S.	Ct.	2116	(2019).		
16	Paul	v.	United	States,	718	Fed.	App’x	360	(6th	Cir.	2017),	cert.	denied,	140	
S.	Ct.	342	(2019).	Writing	separately,	Justice	Kavanaugh	observed	that	Paul	
raised	“the	same	statutory	interpretation	issue	.	.	.	resolved	.	.	.	in	Gundy.”	Id.	
Such	“scholarly	analysis	of	the	Constitution’s	nondelegation	doctrine	in	
[Justice	Gorsuch’s]	dissent	may	warrant	further	consideration	in	future	
cases,”	he	wrote,	echoing	Justice’s	Alito’s	concurring	opinion	in	Gundy.	See	
infra	text	accompanying	notes	34–35.	
17	140	S.	Ct.	342	(2019).	
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registration	requirements	as	soon	as	feasible	to	offenders	[such	as	Mr.	
Gundy]	 convicted	 before	 the	 statute’s	 enactment.”18	 Although	 this	
standard,	registration	“as	soon	as	 feasible,”	 is	not	mentioned	 in	 the	
statute,	 it	was	 quite	 evidently	what	 Congress	 had	 intended	 for	 the	
Attorney	 General	 to	 order:	 “Instantaneous	 registration	 of	 pre-Act	
offenders	‘might	not	[have]	prove[n]	feasible,’	or	[so]	‘Congress	might	
well	 have	 thought,’”	 so	 it	 conditioned	 pre-Act	 offenders’	 duty	 to	
register	on	a	“prior	‘ruling	from	the	Attorney	General.’”19		
	 The	focus	of	all	of	the	justices	was	on	whether	SORNA	violated	the	
nondelegation	doctrine.	The	doctrine	arises	 from	the	Constitution’s	
grant	of	lawmaking	power	to	Congress:	“All	legislative	Powers	herein	
granted	shall	be	vested	in	a	Congress	of	the	United	States,	which	shall	
consist	 of	 a	 Senate	 and	 a	 House	 of	 Representatives.”20	 Implicitly,	
Congress	may	not	delegate	its	lawmaking	responsibilities	to	any	other	
governmental	branch.	Yet	the	Constitution	also	authorizes	Congress	
“[t]o	 make	 all	 Laws	 .	 .	 .	 necessary”	 to	 execute	 these	 legislative	
powers.21	Since	before	the	New	Deal,	the	Supreme	Court	has	recogniz-
ed	 that	 in	 this	 second	 provision	 lies	 considerable	 congressional	
license	to	delegate	power	by	enacting	laws	such	that	other	branches	
of	 government,	 including	 executive	 agencies,	 might	 enable	 their	
execution.	Doing	so	does	not	offend	the	nondelegation	doctrine	when	
Congress	“set[s]	out	an	 ‘intelligible	principle’	 to	guide	 the	delegee’s	
exercise	of	authority.”22	
	 Over	the	past	nine	decades,	the	Supreme	Court	has	repeatedly	
recognized,	as	 the	plurality	did	again	 in	Gundy,	 that	an	 increasingly	
complex	 society	 compels	 an	 increasingly	 interdependent	 govern-
ment;	Congress	cannot	exercise	its	legislative	powers	alone	and	in	a	
vacuum:	“Undoubtedly	legislation	must	often	be	adapted	to	complex	
conditions	 involving	 a	 host	 of	 details	 with	 which	 the	 national	

 
18	Gundy,	139	S.	Ct.	at	2121.	
19	Id.	at	2124	(quoting	Reynolds	v.	United	States,	565	U.S.	432,	440–41).	
20	U.S.	CONST.	art.	I,	§	1.	
21	U.S.	CONST.	art.	I,	§	8.	
22	Id.	at	2129	(quoting	J.W.	Hampton	Jr.	&	Co.,	276	U.S.	394,	409	(1928)).		
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Legislature	 cannot	 deal	 directly,”	 the	 Court	 wrote	 in	 1935.23	 “The	
Constitution	has	never	been	regarded	as	denying	to	the	Congress	the	
necessary	resources	of	flexibility	and	practicality,	which	will	enable	it	
to	 perform	 its	 function[s]	 .	 .	 .	 .”24	 Congress	 may	 “obtain[	 ]	 the	
assistance	of	its	coordinate	Branches”—and	in	particular,	may	confer	
substantial	discretion	on	administrative	agencies	 to	 implement	and	
enforce	the	laws.25	
	 “[D]elegation	is	permissible	if	Congress	has	made	clear	.	.	.	‘the	
general	policy’	[the	delegee]	must	pursue	and	the	‘boundaries	of	[his]	
authority.’”26	Once	a	statute’s	 “general	policy”	has	been	made	clear,	
the	courts	will	“almost	never	[feel]	qualified	to	second-guess	Congress	
regarding	the	permissible	degree	of	policy	judgment	that	can	be	left	
to	those	executing	or	applying	the	law.”27		
	 In	 the	ninety	years	since,	a	 requisite	 “intelligible	principle”	 to	
guide	delegated	authority	became	the	test	under	 the	nondelegation	
doctrine.	Congress’	ability	to	delegate	to	administrative	agencies	has	
been	so	broadly	construed	 that	only	 two	statutes	have	been	struck	
down	on	nondelegation	grounds,	and	both	of	 those	were	 in	1935.28	
Indeed,	for	nearly	four	decades,	courts	have	been	expressly	required	

 
23	Panama	Ref.	Co.	v.	Ryan,	293	U.S.	388,	421	(1935).	
24	Id.	(quoted	in	Gundy,	139	S.	Ct.	at	2123).		
25	Gundy	at	2123	(quoting	Mistretta	v.	United	States,	488	U.S.	361,	372	
(1989)).	
26	Id.	(quoting	Am.	Power	&	Light	Co.	v.	SEC,	329	U.S.	90,	105	(1946).	
27	Id.	(quoting	Mistretta,	488	U.S.	at	416	(Scalia,	J.,	dissenting)).	This	
reluctance	to	interfere	is	longstanding.	In	Wayman	v.	Southard,	perhaps	the	
first	case	to	consider	the	nondelegation	doctrine	(though	not	yet	so	
termed),	Justice	Marshall	wrote	that	although	each	branch	is	to	make,	
execute,	or	construe	the	law,	as	charged	under	the	Constitution,	“the	precise	
boundary	of	this	power	is	a	subject	of	delicate	and	difficult	inquiry,	into	
which	a	Court	will	not	enter	unnecessarily.”	23	U.S.	1,	46	(1825).	
28	Panama,	293	U.S.	388,	and	A.L.A.	Schechter	Poultry	Corp.	v.	United	States,	
295	U.S.	495	(1935),	both	for	presidential	overreach.	
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under	the	Chevron	doctrine	to	defer	to	the	expertise	and	experience	
of	agencies	except	in	very	narrow	circumstances.29		
	 For	 many	 years,	 anti-regulation	 zealots	 have	 attempted	 to	
circumvent	 the	 careful	 and	 deliberative	 regulation	 process	 where,	
when	challenged	in	courts,	the	interests	of	the	public	frequently	win	
over	 the	 interests	 of	 industry.	 Instead,	 they	 seek	 to	 fundamentally	
change	 existing	 law	 by	 arguing	 that	 the	 statute	 under	 which	 a	
regulation	is	being	promulgated	is	unconstitutional.	So,	the	argument	
would	 go,	 even	 if	 a	 regulation	 by	 the	 CPSC	 banning	 a	 dangerous	
product	 had	 been	 promulgated	 under	 the	 proper	 administrative	
process	and	was	neither	arbitrary	nor	capricious	based	on	the	proofs	
presented,	 that	 regulation	 would	 be	 struck	 down	 because	 the	
provisions	 in	 the	 Consumer	 Product	 Safety	 Act	 enabling	 it	 to	
promulgate	such	a	regulation	would	be	deemed	an	unconstitutional	
delegation	of	Congress’s	 legislative	powers.	The	argument	made	by	
these	zealots,	thus	far	unsuccessfully,	is	that	Congress	cannot	delegate	
responsibility	to	agencies	to	regulate,	absent	stating	with	unforesee-
able	 specificity	 the	 scope	 of	 their	 tasks—which	 would,	 practically	
speaking,	make	government	regulation	impossible.		
	 In	Gundy,	 the	plurality	 held	 that	 the	 delegation	 to	 the	Attorney	
General	 of	 “authority	 to	 specify”	 as	 to	 how	 the	 registration	
requirements	 applied	and	 the	 authority	 to	make	 concomitant	 rules	
“as	soon	as	feasible”	for	registering	such	sex	offenders	as	Mr.	Gundy	
“easily	pass[ed]	muster”	under	the	nondelegation	doctrine.30	 In	
holding	that	the	delegation	in	this	case	had	been	sufficiently	specific—
that	 it	 had	 followed	 an	 “intelligible	 principle”	 set	 out	 in	 SORNA	 to	
guide	 the	 Attorney	 General’s	 exercise	 of	 authority—the	 Court	
observed	 that	 previous	 decisions	 had	 upheld	 much	 more	 broad	
delegations—to	 “various	 agencies	 .	 .	 .	 regulat[ing]	 in	 the	 ‘public	
interest’[,]	.	.	.	to	set	‘fair	and	equitable’	prices	and	‘just	and	reasonable’	

 
29	See	Chevron	U.S.A.,	Inc.	v.	Nat.	Res.	Def.	Council,	Inc.,	468	U.S.	837	(1984).	
30	Id.	at	2129.	
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rates[,]	.	.	.	and	to	issue	whatever	air	quality	standards	are	‘requisite	
to	protect	the	public	health.’	And	so	forth.”31		
	 Gorsuch	argued	in	his	dissent	that	the	Court	should	ignore	the	
decades	of	Supreme	Court	precedent	and	reinterpret	the	“intelligible	
principle”	test	to	be	restricted	to	these	questions:	“Does	the	statute	
assign	 to	 the	 executive	 only	 the	 responsibility	 to	 make	 factual	
findings?	Does	it	set	forth	the	facts	that	the	executive	must	consider	
and	 the	 criteria	 against	 which	 to	 measure	 them?	 And	 most	
importantly,	 did	Congress,	 and	not	 the	Executive	Branch,	make	 the	
policy	 judgments?”32	 This	 interpretation	 would	 severely	 constrict	
Congress’	ability	to	delegate	to	agencies	discretion	to	implement	and	
enforce	 the	 laws	 by	 requiring	 that	 any	 statute	 meet	 criteria	 that	
essentially	 take	 away	 all	 of	 an	 agency’s	 power	 to	 exercise	 such	
discretion.	 Such	 constraints	 would	 smother	 agencies’	 authority	 to	
determine	how	to	measure	competing	considerations	and	to	propose	
policies	that	address	those	considerations.		
	 Think	 about	 this	 for	 a	moment:	 Such	 a	 holding	would	make	 it	
impossible	 for	 consumer-protection	 agencies,	 for	 example,	 to	 pass	
regulations	 that	 protect	 workers	 from	 unsafe	 working	 conditions,	
consumers	 from	predatory	banks	and	 lenders,	all	of	us	 from	unsafe	
airplanes,	cars,	air	and	water.	And	those	would	just	be	the	beginning.	
As	a	law	professor	at	the	University	of	Michigan	Law	School	observed	
shortly	 after	 the	 Gundy	 decision	 came	 down,	 “On	 Thursday,	 the	
conservative	 wing	 of	 the	 Supreme	 Court	 called	 into	 question	 the	
whole	project	of	American	governance.”33	
	 Justice	Alito	concurred	with	the	majority	in	this	case	only	because	
SORNA	“did	not	lack	a	discernable	standard	 .	 .	 .	adequate	under	the	
approach	 the	 Court	 had	 taken	 [since	 1935].”34	 But,	were	 the	 Court	
“willing	 [when	 the	 Court	 sits	 as	 a	 full	 panel]	 to	 reconsider	 the	

 
31	Id.	(internal	citations	omitted).	
32	Id.	at	2141	(Gorsuch,	J.,	dissenting).	
33	Nicolas	Bagley,	Opinion:	Most	of	Government	Is	Unconstitutional,	N.Y.	
TIMES,	June	21,	2019,	https://www.nytimes.com/2019/06/21/opinion	
/sunday/gundy-united-states.html.	
34	Id.	at	2130	(Alito,	J.,	concurring).	
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approach	 we	 have	 taken	 for	 the	 past	 84	 years,”—“uniformly	
reject[ing]	nondelegation	arguments	and	 .	 .	 .	up[holding]	provisions	
that	 authorized	 agencies	 .	 .	 .	 to	 adopt	 important	 rules	 pursuant	 to	
extraordinarily	 capacious	 standards”—he	 “would	 support	 that	
effort.”35	The	dissent,	portentously,	agreed,	but	“would	not	wait.”	Id.	
at	2131	(Gorsuch,	J.,	dissenting).	In	his	dissent,	Gorsuch	laid	out	how	
the	 conservative	majority	might	 rewrite	 the	 law	 on	 nondelegation.	
And	 now	 it	 is	 clearly	 awaiting	 the	 right	 case	 to	 undo	 our	 govern-
ment.36	

Why	Should	We	Care?	

	 Even	before	the	pandemic,	we	knew	that	our	airplanes	are	not	
being	 properly	 tested	 by	 the	 FAA;	 self-driving	 cars	 are	 being	
developed	with	little	to	no	oversight	from	NHTSA;	our	air	and	water	
are	 increasingly	 polluted,	 accident	 prevention	 requirements	 have	
been	removed	from	our	chemical	facilities,	and	pesticides	that	cause	
cancer	 and	 developmental	 problems	 in	 our	 kids	 are	 back	 in	 use	
because	the	EPA	is	not	doing	its	job;	many	of	our	products	including	
toys	are	not	safe	because	the	CPSC	is	not	doing	 its	 job;	our	pristine	
national	parks,	where	we	could	take	our	families,	are	being	opened	up	
to	 drilling	 by	 the	 National	 Park	 Service;	 there	 are	 no	 mandatory	
requirements	 that	 our	 meat	 be	 inspected	 by	 the	 USDA	 for	 safety;	
OSHA	is	no	longer	inspecting	our	workplaces	for	safety,	and	it	is	not	
protecting	workers	who	 report	 dangerous	working	 conditions;	 the	
CFPB	is	no	longer	protecting	us	from	fraudulent	banks	and	lenders;	
our	drugs	are	not	properly	regulated	or	tested	by	the	FDA;	the	DEA’s	
failures	 to	 regulate	 sales	 and	 distribution	 of	 opioids	 has	 led	 to	
hundreds	of	thousands	of	deaths.		

 
35	Id.	at	2130–31	(Alito,	J.,	concurring).	
36	In	Little	Sisters	of	The	Poor	Saints	Peter	and	Paul	Home	v.	Pennsylvania,	
140	S.	Ct.	2367	(2020),	Justice	Thomas	cites	Gundy	in	the	majority	opinion,	
stating	that	“[n]o	party	has	pressed	a	constitutional	challenge	to	the	
breadth	of	the	delegation	involved	here.”	Id.	at	2382.	This	is	a	clear	and	
quite	terrifying	invitation.		
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	 Our	federal	regulatory	agencies	were	created	to	prevent	these	
catastrophes.	 Why	 have	 the	 powers	 originally	 invested	 in	 these	
agencies	by	statute	been	sapped?	Between	what	I	had	not	been	taught	
at	Harvard,	and	why,	and	my	concerns	over	the	implications	of	Gundy	
down	 the	 road,	 I	 was	 emboldened	 and	 started	 to	 read,	 as	 I	 was	
thinking,	 way	 outside	 the	 curriculum.	 As	 I	 read,	 I	 kept	 seeing	
references	 to	 things	 that	had	happened	“nearly	a	half	century	ago,”	
near	the	time	the	CPSC	was	created.	Some	of	what	I	learned	explains	
so	much	of	where	we	are	today.	
	

IV	
A	HISTORICAL	PERSPECTIVE	

Government	for	the	Many	

	 After	 the	 Depression	 and	 again	 after	World	War	 II,	 a	 strong	
impulse	for	the	government	to	play	an	essential	role	 in	 limiting	the	
excesses	and	inequalities	of	unfettered	capitalism	gained	momentum.	
There	was	an	optimistic	view	that	capitalism	can	work,	but	only	if	it	is	
limited	 by	 a	 strong	 democratic	 government.	 “Struggling	 to	 survive	
[these	 twin	 calamities],	 even	 extreme	 individualists	were	 forced	 to	
recognize,	as	Walter	Lippman	wrote[,]‘to	create	a	minimum	standard	
of	 life	below	which	no	human	being	can	fall	 is	the	most	elementary	
duty	of	the	democratic	state.’”37	By	the	1960s,	though,	little	was	being	
done	to	protect	consumers	from	monied	interests	that	were	largely	
self-regulated.	
	 The	 1960s	 were	 turbulent	 by	 any	 definition.	 But	 from	 the	
standpoint	of	moving	the	government	to	step	into	a	role	of	protecting	
its	citizens,	one	of	the	most	earthshaking	things	to	come	out	of	that	
decade	was	Ralph	Nader’s	1965	bestseller	Unsafe	At	Any	Speed,	which	
revealed	 an	 automobile-manufacturing	 industry	 that	 had	 “an	
appalling	 record	 of	 indifference	 to	 the	 lives	 of	 its	 customers.”38	

 
37	Mishra,	supra	note	1,	at	11.	
38	BINYAMIN	APPLEBAUM,	THE	ECONOMISTS’	HOUR:	FALSE	PROPHETS,	FREE	MARKETS,	
AND	THE	FRACTURE	OF	SOCIETY	192	(2019).	
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Nader’s	attack	was	on	“the	primacy	of	markets,”39	and	he	argued	that	
regulations	 were	 needed	 to	 temper	 their	 dominance.	 This	 book	
electrified	 the	 imaginations	 of	 ordinary	 citizens	 as	 to	 what	 their	
government	 should	 be	 doing	 for	 them.	 The	 labor	 movement	 was	
strong,	 and	 public-interest	 groups	 were	 being	 formed	 and	 gaining	
tremendous	 political	 power.	 This	 was	 a	 time	 when	 it	 was	 widely	
believed	 that	 strong	 government	 guidelines	 and	 enforcement	were	
needed.	“[T]he	intensification	[of	regulation]	was	dramatic,	reflecting	
broad	 consensus	 that	 unfettered	 markets	 were	 producing	
unacceptable	 results.	 Coal	 dust	 blackened	 the	 shirts	 of	 Pittsburgh	
schoolchildren;	in	Cleveland,	the	Cuyahoga	River	kept	catching	fire.”40		
	 Over	the	next	few	years,	Congress	passed	most	of	our	consumer-
protection	 laws	 and	 created	 consumer-protection	 agencies,	 with	
strong	bipartisan	support.	It	was	in	this	period,	from	1970	to	1971,	
that	President	Nixon	signed	into	law	the	statutes	creating	the	CPSC,	
the	EPA,	NHTSA,	and	OSHA.	During	the	years	when	these	consumer-
protection	agencies	were	operating	as	intended,	they	were	good	for	
everyone.	 They	 not	 only	 saved	 thousands	 of	 lives	 and	 billions	 of	
dollars	 in	 injury	 costs,	 but	 their	 enforced	 regulations	 promoted	
competition	and	worked	to	the	advantage	of	American	investors	and	
consumers.		

Government	for	the	Few:	The	Powell	Memo	

	 But	 corporate	 America	 and	 the	 richest	 of	 this	 country	 were	
terrified.	Government	that	worked	for	the	benefit	of	the	many	would	
destroy	their	power	and	reduce	their	riches.	So	those	at	the	economy’s	
top	started	a	revolution.	While	causation	is	always	difficult	to	assign,	
by	most	accounts	the	beginning	of	the	corporate	revolution	came	in	
the	form	of	a	memorandum	written	in	August	1971	by	Lewis	Powell,	
a	 Richmond,	 Virginia,	 lawyer,	 who	 primarily	 represented	 tobacco	
companies,	 to	 his	 neighbor,	 who	 worked	 for	 the	 U.S.	 Chamber	 of	

 
39	Id.	
40	Id.	at	192–93.	
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Commerce.	 The	 memo	 was	 entitled	 “Attack	 On	 American	 Free	
Enterprise	System.”41		
	 Powell’s	 call	 to	 arms	 quite	 brilliantly	 laid	 out	 a	 decades-long	
plan	for	corporate	America	to	join	forces	economically,	politically,	and	
through	national	organizations	to	squelch	the	voices	of	those	waging	
“ideological	warfare	against	the	enterprise	system	and	the	values	of	
western	society.”42	He	described	Ralph	Nader	as	“[p]erhaps	the	single	
most	 effective	 antagonist	 of	 American	 business[,]	 .	 .	 .	 [who]	 has	
become	an	idol	of	millions	of	Americans.”43	The	memo	detailed	how	
to	take	over	everything	in	the	ensuing	decades,	from	higher-education	
institutions	 to	 the	media	 to	 the	courts.	 Suggested	changes	 involved	
establishing	 a	 “Speaker’s	 [sic]	 Bureau”44	 of	 scholars,	 writers,	 and	
“attractive,	 articulate	 and	 well-informed”	 speakers	 to	 advocate	 for	
American	business	and	evaluate	and	change	textbooks	to	reflect	those	
views.45	The	memo	lays	out	a	long-range	project	of	inserting	faculty	
and	 courses	 in	 colleges,	 business	 schools,	 and	 high	 schools,	
advocating	 for	 American	 business	 interests.	 Powell	 opined	 that	
television	 should	be	 “monitored	 in	 the	 same	way	as	 textbooks”	 for	
“criticism	of	the	enterprise	system”	so	as	not	to	have	news	analysis	
that	“results	[in]	the	gradual	erosion	of	confidence	in	‘business’	and	

 
41	Lewis	F.	Powell	Jr.,	“Attack	on	American	Free	Enterprise	System”	(1971).	
Snail	Darter	Documents.	Paper	79,	https://lawdigitalcommons.bc.edu/cgi	
/viewcontent.cgi?article=1078&context=darter_materials.	
42	Id.	at	5.	The	adversary	Powell	identified	was	broad:	not	only	the	“small	
minority”	of	“extremists	of	the	left”—“Communists,	New	Leftists	and	other	
revolutionaries	who	would	destroy	the	entire	system”—but,	more	
dangerously,	those	who	have	come	to	“welcome[]	and	encourage[]”	their	
objectives:	

The	most	disquieting	voices	joining	the	chorus	of	criticism[]	come	
from	perfectly	respectable	elements	of	society:	from	the	college	
campus,	the	pulpit,	the	media,	the	intellectual	and	literary	journals,	
the	arts	and	sciences,	and	from	politicians.	

Id.	at	2–3.	
43	Id.	at	6.	
44	Id.	at	16.	
45	Id.	at	18.	
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free	enterprise.”46	Businesses	should	devote	10%	to	advertising	that	
advocates	for	the	pro-business	point	of	view.47		
	 But	the	primary	focus	of	Powell’s	memo	was	on	how	business	
must	gain	political	power	that	must	be	“assiduously	cultivated[]	and	
that,	 when	 necessary,	 .	 .	 .	 must	 be	 pursued	 aggressively	 and	 with	
determination	 .	 .	 .	 .”48	 His	 example	 of	 the	 terrifying	 “impotency	 of	
business”	was	the	amount	of	support	(“stampedes”)	politicians	were	
then	 giving	 to	 legislation	 that	 was	 aimed	 at	 “consumerism”	 or	 the	
“environment.”49	
	 Next,	Powell	moved	to	the	courts	as	a	“vast	area	of	opportunity	
for	the	Chamber,	if	it	is	willing	to	undertake	the	role	of	spokesman	for	
American	business	and,	if,	in	turn,	business	is	willing	to	provide	the	
funds.”50	“Under	our	constitutional	system,	especially	with	an	activist-
minded	 Supreme	 Court,	 the	 judiciary	 may	 be	 the	 most	 important	
instrument	 for	 social,	 economic	 and	 political	 change.”51	 Powell	
observed	 that	 “perhaps	 the	 most	 active	 exploiters	 of	 the	 judicial	
system	have	been	groups	ranging	in	political	orientation	from	‘liberal’	
to	the	far	left,”	such	as	the	ACLU,	labor	unions,	civil-rights	groups,	and	
public-interest	 law	 firms.52	 Such	 activism	 had	 met	 with	 “not	
inconsequential”	 success.53	 American	 business	 interests	 should	
participate	 in	 the	 system	 equally	 vigorously,	 funding	 such	 an	
enterprise	 and	 hiring	 a	 “highly	 competent	 staff	 of	 lawyers”	 to	
“institute”	 or	 “carefully	 select	 cases	 in	 which	 to	 participate	 [as	
amicus].”54	 

 
46	Id.	at	21.	
47	Id.	
48	Id.	at	26.	
49	Id.	at	25.	
50	Id.	at	27.	
51	Id.	at	26.	
52	Id.	at	27.	
53	Id.	
54	Id.	at	27.		
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		 Powell	concluded,	“There	should	be	not	the	slightest	hesitation	
to	press	vigorously	in	all	political	arenas	for	support	of	the	enterprise	
system.	Nor	should	there	be	reluctance	to	penalize	politically	 those	
who	 oppose	 it.”55	 Powell	 used	 the	 language	 that	 has	 dominated	
discourse	 in	 this	 country	 since	 it	 was	 written:	 “The	 threat	 to	 the	
enterprise	system	.	.	 .	is	a	threat	to	individual	freedom.”56	Of	course,	
the	 “freedom”	 of	 which	 he	 speaks	 is	 the	 freedom	 of	 the	 rich	 and	
powerful	to	do	as	they	please,	whatever	price	other	Americans	pay.		
	 Less	 than	 two	 months	 after	 writing	 this	 memo,	 Powell	 was	
nominated	to	the	U.S.	Supreme	Court.	
	 What	followed	the	Powell	memo	and	the	efforts	of	others	in	the	
’70s	 who	 sought	 to	 dramatically	 increase	 the	 political	 clout	 of	
corporate	America	was,	wrote	a	pair	of	political	scientists,	“a	domestic	
version	of	Shock	and	Awe.”57	

	
The	number	of	corporations	with	public	affairs	offices	in	
Washington	grew	from	100	in	1968	to	over	500	in	1978.	
In	 1971,	 only	 175	 firms	 had	 registered	 lobbyists	 in	
Washington,	 but,	 by	 1982,	 2,500	 [had].	 The	 number	 of	
corporate	PACs	increased	from	under	300	in	1976	to	over	
1,200	 by	 the	 middle	 of	 1980.	 On	 every	 dimension	 of	
corporate	political	activity	the	numbers	reveal	a	dramatic,	
rapid	mobilization	of	business	resources	in	mid-1970s.58	
	

	 The	tenacious	and	largely	successful	pursuit	of	the	Powell	vision	
over	 the	 next	 fifty	 years	 has	 been	 extremely	 well	 organized,	
calculated,	 unrelenting,	 patient,	 and	 driven	 primarily	 by	 billions	 of	
dollars	 from	 a	 few	 ultra-rich	 individuals—primarily	 David	 and	
Charles	 Koch,	 Richard	 Scaife,	 Joseph	 Coors,	 and	 Rebecca	Mercer—
who	 share	 what	 were	 once	 considered	 fringe	 political	 views.	
Organizations	such	as	the	Heritage	Foundation	were	quickly	formed,	
calling	 themselves	 “think	 tanks”	 and	 working	 closely	 with	

 
55	Id.	at	30.	
56	Id.	at	32.	
57	HACK	&	PIERSON,	supra	note	9,	at	118.	
58	Id.	
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organizations	like	the	National	Association	of	Manufacturers	and	the	
Chamber	 of	 Commerce	 in	 pursuit	 of	 this	 corporate-domination	
ideology.	For	these	ultra-rich	individuals,	government	for	the	benefit	
of	the	many	needed	to	be	largely	destroyed,	 for	 it	got	 in	the	way	of	
profits.	Money	spent	in	this	endeavor—to	undermine	government	for	
the	many—was	an	investment	that	generated	trillions	for	the	relative	
few.		
	 Two	tectonic	shifts	in	our	government	quickly	occurred	as	this	
movement	 took	 shape,	 shifts	 that	 began	 the	 erosion	 of	 our	
government	 agencies:	 anti-regulation	 economists	 took	 over	
policymaking	from	lawyers,	and	enormous	amounts	of	money	began	
to	flow	into	our	political	system.		

	
V	

AGENCIES	IN	THE	CROSSHAIRS	

Economists	and	Policymaking		

	 By	the	mid	’70s,	anti-regulation	economists,	many	from	the	new	
think	 tanks	 and	 heavily	 funded	 by	 monied	 interests,	 started	
controlling	 the	 policymaking	 at	 our	 federal	 regulatory	 agencies,	
previously	 driven	 by	 lawyers	 and	 individuals	 from	 public-interest	
groups.59	The	influence	of	this	shift	on	how	we	got	to	the	enfeebled	
government	we	have	today	cannot	be	overstated.	
	 Binjamin	Applebaum,	who	writes	 about	business	 for	 the	New	
York	Times,	believes	“it	is	possible	to	speak	of	economists	 .	 .	 .	 in	the	
United	 States	 in	 the	 second	 half	 of	 the	 twentieth	 century	 as	 a	
homogeneous	 community.	 Most	 American	 economists—and	 in	
particular,	 those	 who	 were	 influential	 in	 public	 policy	 debates—
occupied	 a	 narrow	 portion	 of	 the	 ideological	 spectrum.”60	 For	
example,	 a	 1979	 survey	 of	 members	 of	 the	 American	 Economic	
Association	found	that	98%	opposed	rent	controls	and	90%	opposed	

 
59	THOMAS	MCCRAW	discusses	the	events	that	led	to	the	new	regulatory	era	
that	he	called	“the	economists’	hour”	in	chapter	7	of	his	brilliant	book,	
PROPHETS	OF	REGULATION	(1984).		
60	APPELBAUM,	supra	note	38,	at	16.	
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minimum-wage	 laws.61	 Nor	 was	 this	 just	 ideological	 preference:	
economists	 started	working	with	 corporations	 against	 government	
power.	 “The	 economists	 provided	 ideas	 and	 corporations	 provided	
money:	 underwriting	 research,	 endowing	 university	 chairs,	 and	
funding	think	tanks	.	.	.	.”62		
	 These	 economists	 had—have—different	 ways	 of	 describing	
themselves—“free	market,”	 “laissez	 faire,”	“conservative,”	and,	most	
misleading	 to	 non-economists,	 “neoliberal,”	 which	 has	 absolutely	
nothing	 to	do	with	 anything	 identified	 as	 “liberal.”	All	 of	 these	 are,	
very	 simply,	 economists	who	believe	 in	 virtually	no	 regulation	 and	
little	to	no	taxes.63	Milton	Friedman	was	the	face	of	this	“ideological	
shift”	for	economists	who	saw	their	libertarian	colleagues	

	
acting	in	concert	with	the	right-wing	zealot	Charles	Koch	
and	lobbyists	for	corporations	 .	 .	 .	disseminating	radical	
ideas	through	a	pliable	media	and	a	new	curriculum	for	
economics	education	in	universities.	Partly	as	a	result	of	
their	 influence,	 and	 emboldened	 by	 the	 rhetoric	 of	
Reagan	and	Thatcher,	during	the	1980s	politicians	across	
the	 ideological	 spectrum	 began	 to	 dismantle	 social	

 
61	J.R.	Kearl	et	al.,	A	Confusion	of	Economists?,	69	AM.	ECON.	REV.,	no.	2,	1979,	
at	28	(cited	in	APPLEBAUM,	supra	note	38).	
62	APPELBAUM,	supra	note	38,	at	14.	

	 For	the	past	several	decades,	the	economics	profession	has	been	almost	
completely	dominated	by	conservative,	white	males	who	have	nearly	entire	
control	of	economics	 journals.	Through	their	selection	of	what	articles	are	
published,	 they	 can	 determine	 which	 economists	 dominate	 policy	 in	 this	
country.	And	some	who	dominate	policy	have	been	quite	open	about	both	
their	racism	and	sexism.	See,	e.g.,	Ben	Casselman	&	Jim	Tankersly,	Economics,	
Dominated	by	White	Men,	Is	Roiled	by	Black	Lives	Matter,	N.Y.	TIMES,	June	6,	
2020,	https://www.nytimes.com/2020/06/10/business/economy/white	
-economists-black-lives-matter.html.	
63	The	vast	majority	of	economics	publications	over	the	past	five	decades	
have	expressed	this	view	of	government,	recently	discussed	by	Mehrsa	
Baradaran	in	The	Neoliberal	Looting	of	America,	N.Y.	TIMES,	July	2,	2020,	
https://www.nytimes.com/2020/07/02/opinion/private-equity	
-inequality.html.	
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protections,	undermine	labour	rights	and	slash	taxes	on	
the	rich.	64	
	

The	 libertarian	 economists	 and	 their	 political	 brethren	 believe	
government	should	get	out	of	the	way	of	private	industry	and	let	it	do	
as	it	will.	One	of	the	few	economists	who	dared	speak	out	in	the	’70s	
against	the	then-new	extremism	of	his	profession	was	John	Kenneth	
Galbraith,	who	observed,	“[W]hat	 is	called	sound	economics	 is	very	
often	what	mirrors	the	needs	of	the	respectably	affluent.”65	
	 Before	 the	 economists’	 takeover,	 lawyers	 and	 others	 making	
public	policy	had	emphasized	 the	 importance	of	 a	 fair	process	 that	
produced	 fair	 outcomes.66	 Economists	 reduced	 policymaking	 to	
mathematical	 models,	 many	 times	 without	 real-world	 context	 or	
application	 and	without	 ever	 admitting	 that	 their	models	 could	 be	
heavily	 influenced	 by	 politics.	 “The	 difference	 in	 outlook	 between	
economists	 and	 lawyers	 is	 immense,”	 Danielle	 Allen,	 a	 Harvard	
political	philosopher,	observes:		

	
	 	Whereas	economists	seek	out	rules	that	are	in	theory	
universal—mathematical	 principles	 that	 apply	 every-
where,	 and	 are	 blind	 to	 context—legal	 thinking	 is	
fundamentally	about	the	institutions	of	specific	societies	
and	 about	 how	 institutions	 actually	 work	 in	 specific	
situations.	.	.	.		
	 In	the	utilitarian	model	that	dominates	economics	.	.	.	
the	 effort	 to	 maximize	 aggregate	 utility	 relies	 on	 cost-
benefit	 analyses	 linked	 not	 to	 the	 conditions	 of	 actual	
communities—small-town	Nebraska,	working-class	Ohio,	

 
64	Mishra,	supra	note	1,	at	11.	
65	 JOHN	KENNETH	GALBRAITH,	MONEY:	WHENCE	IT	CAME,	WHERE	IT	WENT,	loc.	99		
(1975)	(ebook).		
66	“In	the	late	20th	century,	economics	established	itself	firmly	as	the	queen	
of	policy-making	sciences.	Up	until	then,	.	.	.	people	who	were	trained	as	
lawyers,	not	economists,	had	dominated	policy	making.”	Danielle	Allen,	The	
Road	From	Serfdom,	ATLANTIC,	Dec.	2019,	https://www.theatlantic.com	
/magazine/archive/2019/12/danielle-allen-american-citizens-serfdom	
/600778/.	
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rural	 Mississippi—but	 to	 broad	 national	 measures	 of	
expenditure,	income,	and	wealth.67		

	
	 During	the	Clinton	Administration,	one	of	the	starkest	examples	
of	the	difference	in	approach	to	regulation	came	to	light—between	a	
brilliant	lawyer,	Brooksley	Born,	who	had	been	appointed	to	head	the	
Commodity	Futures	Trading	Commission	(CFTC)	and	the	neoliberal	
economists	who	 had	 the	 President’s	 ear.	 Born	 took	 over	 the	 CFTC	
when	derivatives	were	becoming	so	popular.	By	this	time,	neoliberal	
economists	had	such	power	in	our	government	that	it	was	assumed	
that	what	was	good	for	Wall	Street	was	good	for	the	economy.	Born	
simply	wanted	to	get	the	lights	up	on	what	derivatives	were,	exactly.	
(Recall	 that	 the	 lack	 of	 any	 enforceable	 regulations	 on	 this	 type	 of	
security	was	a	huge	contributing	factor	to	the	2008	recession.)68		
	 Vicious	 opposition	 to	 even	 inquiring	 about	 derivatives	 came	
from	 the	most	 preeminent	 neoliberal	 economists	 of	 the	 day—Alan	
Greenspan,	Robert	Rubin,	Arthur	Leavitt,	and	Larry	Summers—who	
were	 advising	 President	 Clinton.	 Indeed,	 Larry	 Summers	 yelled	 at	
Born,	with	 trade-association	representatives	 in	his	office,	 that	even	
asking	questions	was	“doing	enormous	damage	to	their	business,”	and	
she	should	stop.69	Born	said,	 “I	was	astonished	a	position	would	be	
taken	that	you	shouldn’t	even	ask	questions	about	a	market	that	was	
many,	many	trillions	of	dollars	in	notional	value—and	that	none	of	us	
knew	anything	about.”70	
	 Born	 tells	 a	 story	 demonstrating	 just	 how	 extremely	 anti-
regulation	the	most	famous	neoliberal	economists	were.	Over	lunch	
in	Alan	Greenspan’s	office	at	the	Fed,	he	said,	“[Y]ou	and	I	will	never	
agree	about	fraud.	.	.	.	[Y]ou	probably	will	always	believe	there	should	

 
67	Id.	
68	See	Richard	B.	Schmitt,	The	Born	Prophecy,	ABA	J.,	May	2,	2009,	
https://www.abajournal.com/magazine/article/the_born_prophecy.	
69	Michael	Hirsh,	The	Comprehensive	Case	Against	Larry	Summers,	ATLANTIC,	
Sept.	13,	2013, https://www.theatlantic.com/business/archive/2013/09	
/the-comprehensive-case-against-larry-summers/279651/.	
70	Id.	
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be	 laws	against	 fraud,	and	 I	don’t	 think	 there	 is	any	need	 for	a	 law	
against	 fraud.”71	 Greenspan,	 Born	 says,	 believed	 the	market	would	
take	care	of	itself.		
	 Stop	for	a	moment	and	think	about	who	wins	when	there	are	no	
rules.	 The	winners	 are	 the	 few	who	 get	 exponentially	 richer	when	
they	do	not	have	to	concern	themselves	with	rules	that	would	require	
them	to	expend	what	would	otherwise	be	profits	to	instead	provide	
protections	 for	 society	 and	 our	 institutions.	 Ultimately,	 the	 econo-
mists	won	the	argument,	the	2008	recession	occurred,	and	many	are	
still	suffering	the	consequences.	
	 We	are	seeing	this	wrongheaded	opposition	to	regulation	play	
out	yet	again	today	in	the	corruption	and	fight	for	little	to	no	oversight	
of	the	$2	trillion	pandemic-relief	package.		

Cost–Benefit	Analysis	

	 One	 of	 corporate	 America’s	 biggest	 victories	 in	 achieving	
dominance	 over	 our	 government	 agencies	 came	with	 politicians	 of	
both	 parties	 accepting	 the	 neoliberal	 economists’	 argument	 that	
policymaking	should	be	based	on	a	cost–benefit	analysis	(CBA)	of	any	
proposed	regulation.		
	 In	 1981,	 Ronald	 Reagan	 signed	 Executive	 Order	 12291,	
requiring	 CBA	 of	 federal	 agencies,	 over	 the	 loud	 and	 passionate	
objections	of	top	agency	officials.	Agency	officials	understood	that,	as	
objective	as	CBA	sounds,	it	is	only	as	good	as	the	numbers	used,	and	
those	 can	 be	 easily	 manipulated	 for	 political	 gain.72	 Policymaking	

 
71	Schmitt,	supra	note	68	(quoting	Brooksley	Born,	quoting	Alan	
Greenspan).	
72	There	are	almost	weekly	examples	of	how	the	Trump	Administration	is	
using	its	own	numbers	to	redo	Obama-era	CBAs	in	order	to	revoke	
regulations,	particularly	on	pollution.	It	has	been	“weaken[ing]	[EPA]	
regulations	on	the	release	of	mercury	and	other	toxic	metals	from	oil	and	
coal-fired	power	plants”	and	“rules	to	cut	planet-warming	carbon	dioxide	
emissions	from	coal-fired	power	plants	[and	to]	restrict	coal	companies	
from	dumping	debris	in	streams.”	Most	recently,	it	has	“rushed	to	loosen	
curbs	on	automobile	tailpipe	emissions,	opted	not	to	strengthen	a	
regulation	on	industrial	soot	emissions	and	moved	to	drop	the	threat	of	
punishment	to	companies	that	kill	birds	‘incidentally.’”	Lisa	Friedman	&	
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cannot	 be	 reduced	 to	 malleable	 mathematical	 models.	 Their	
objections	 were	 well	 founded:	 for	 entities	 whose	 effectiveness	
depended	 on	 their	 regulations,	 spurred	 by	 real-world	 problems,	
screened	and	analyzed	and	reviewed	through	a	notice-and-comment	
period,	and	ultimately	promulgated,	CBA	pitched	a	wrench	 into	 the	
process	 that	 could	 be	 used	 by	 the	 regulated	 community	 to	 avoid	
necessary	 regulations.	 Cass	 Sunstein,	 the	 Harvard	 free-market	
evangelist	who	very	much	approved	of	this	change,	says	that	White	
House	 officials	 viewed	 “regulation	 [as]	 an	 obstacle	 to	 economic	
growth	and	job	creation.”73		
	 Let	me	give	you	an	example	to	show	why	relying	predominantly	
on	CBA	for	policymaking	is	so	troubling:	
	 When	 I	 was	 a	 CPSC	 commissioner,	 CBA	 drove	 all	 regulatory	
activities	at	the	agency,	and	the	regulated	community	was	masterful	
at	manipulating	its	numbers	to	avoid	any	government	regulation.	One	
of	 the	 agency’s	 important	 regulatory	 efforts	was	 to	 ban	 tiny,	 high-
powered	magnet	 sets	 that	were	 imported	 from	China	as	desk	 toys.	
Thousands	 of	 infants	were	 swallowing	 separated	magnets,	 causing	
horrific	injuries	often	requiring	surgeries	and	a	lifetime	of	disability	
or	death.	The	CPSC	did	a	CBA	on	the	evidence	before	us	and	passed	
the	 ban,	 deciding	 that	 the	 costs	 to	 a	 small	 number	 of	 importers’	
businesses	 were	 vastly	 outweighed	 by	 the	 benefit	 of	 thousands	 of	
young	children	being	spared	horrific	 injuries	or	death.	Doctors	and	
medical	associations	presented	compelling	evidence	in	support	of	the	
ban.	 But	 two	 anti-regulation	 judges	 on	 the	 Tenth	 Circuit	 Court	 of	
Appeals,	 including	 Judge	 (now	 Justice)	Neil	 Gorsuch,	 did	 their	 own	
CBA,	 using	 their	 own	 numbers,	 that	 completely	 ignored	 both	 the	
expertise	of	the	CPSC	and	all	of	the	extensive	medical	evidence,	and	
reversed	the	ban.74	Justice	Gorsuch	has	made	it	clear	in	his	dissent	in	

 
Coral	Davenport,	E.P.A.	Weakens	Controls	on	Mercury,	N.Y.	TIMES,	Apr.	16,	
2020,	https://www.nytimes.com/2020/04/16/climate/epa-mercury	
-coal.html.	
73	CASS	SUNSTEIN,	THE	COST-BENEFIT	REVOLUTION,	loc.	404	(2018)	(ebook).	
74	Zen	Magnets,	LLC	v.	Consumer	Prod.	Safety	Comm’n,	841	F.3d	1141	
(2016).	
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Gundy	 v.	 United	 States	 that	 he	 is	 strongly	 against	 virtually	 all	
regulations	promulgated	by	agencies,	 even	 though	 these	are	 in	 fact	
Congress’s	 means	 of	 “execut[ing]”	 its	 legislative	 powers	 under	 the	
Constitution,75	 which	 explains	 his	 shocking	 decision	 on	magnets,	 a	
decision	in	the	guise	of	doing	a	CBA.	
	 This	 fundamental	 anti-regulatory	 bias	 has	 continued	 through	
the	administrations	of	both	parties.	A	memo	 in	 the	William	Clinton	
Presidential	 Library,	 written	 by	 junior	 staffers	 at	 the	 Council	 of	
Economic	 Advisers	 during	 the	 Clinton	 Administration,	 concerns	 a	
report	 from	 the	 Office	 of	Management	 and	 Budget	 concluding	 that	
banking	 regulations	 had	 “cost”	 the	 United	 States	 approximately	 $5	
billion.76	 The	 memo	 expresses	 astonishment	 that	 “[n]o	 attempt	 is	
made	in	the	report	or	in	the	studies	it	cites	to	estimate	the	benefits	of	
regulation	of	financial	markets.”77		
	 By	 the	 end	 of	 the	 Obama	 Administration,	 leaders	 of	 both	
political	 parties	had	 clearly	 caved	 to	battles	 over	 regulations	being	
fought	totally	in	the	language	of	economics	even	though	the	numbers	
used	are	easily	influenced	by	the	politics.	It	had	been,	Sunstein	writes,	
“a	revolution.	No	gun	was	fired.	No	lives	were	lost.	Nobody	marched.	
Most	people	didn’t	notice.	Nonetheless,	it	happened.”78		
	 Today,	CBA	is	being	used	to	place	a	dollar	value	on	the	lives	that	
would	be	lost	in	“reopening	the	economy.”	What	is	missing	from	the	
discussion	 is	 the	extensive	economic	benefit	 that	would	come	 from	
clear,	 intelligent,	 enforceable	 government	 regulations	 on	 and	
oversight	 of	 SBA	 loans,	 antibody	 testing,	 virus	 testing,	 workplace	
safety,	 food	 distribution,	 and	 procurement	 contracts,	 to	mention	 a	
few.	79	

 
75	U.S.	CONST.	art.	I,	§	8.	
76	NICHOLAS	LEMANN,	TRANSACTION	MAN	165	(2019).		
77	Id.	(quoting	the	memo).	
78	SUNSTEIN,	supra	note	73,	at	loc.	229	(ebook).	
79	THE	WASHINGTON	POST	reported	that	large	business	interests,	including	the	
Chamber	of	Commerce,	are	asking	for	some	relatively	minor	“rules,”	as	they	
see	the	sheer	anarchy	of	no	regulations	unfolding	in	a	way	that	is	cutting	
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Big	Money	Enters	Politics	

	 Economists’	 takeover	of	policymaking	happened	 concurrently	
with	really	big	money	entering	the	political	arena.	The	confluence	was	
essential	 to	 the	 success	 of	 anti-regulation	 economists	 representing	
corporate	interests	in	seducing	politicians	of	both	parties	to	pursue	
corporate-friendly	 policies	 of	 drastically	 reducing	 the	 role	 of	
government	and	allowing	businesses	to	operate	with	few,	if	any,	rules.		

	
Business	.	.	.	massively	increased	its	political	giving	[in	the	
’70s]—at	precisely	the	time	when	the	cost	of	campaigns	
began	to	skyrocket	(in	part	because	of	the	ascendance	of	
television).	The	insatiable	need	for	cash	gave	politicians	
good	reason	to	be	attentive	to	those	with	deep	pockets.	
Business	had	by	far	the	deepest	pockets,	and	was	happy	
to	make	contributions	to	members	of	both	parties.80	
	 	
And	the	amounts	spent	on	lobbying	increased	exponentially.	As	

the	Atlantic	 reported	 in	2015,	 “[t]he	evolution	of	business	 lobbying	
from	 a	 sparse	 reactive	 force	 into	 a	 ubiquitous	 and	 increasingly	
proactive	 one	 is	 among	 the	 most	 important	 transformations	 in	
American	 politics	 over	 the	 last	 40	 years.”81	 Reported	 lobbying	
expenditures	 in	 2015	 had	 reached	 $2.6	 billion	 and,	 since	 Citizens	
United,82	 the	 amount	 of	 unreported	 expenditures	 is	 impossible	 to	
know.	 The	 lobbying	 surrounding	 the	 billions	 of	 federal	 aid	 to	

 
into	profit.	Paul	Kane,	Businesses	Seek	Nationwide	Rules	to	Face	Pandemic,	
WASH.	POST,	July	5,	2020,	http://thewashingtonpost.newspaperdirect.com	
/epaper/viewer.aspx.	
80	HACK	&	PIERSON,	supra	note	9,	at	121.	
81	Lee	Drutman,	How	Corporate	Lobbyists	Conquered	American	Democracy,	
ATLANTIC,	Apr.	20,	2015,	https://www.theatlantic.com/business/archive	
/2015/04/how-corporate-lobbyists-conquered-american-democracy	
/390822/.	
82	Citizens	United	v.	Fed.	Elec.	Comm’n,	555	U.S.	310	(2010).	
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companies	represented	by	Trump	allies	has	resulted	in	what	a	report	
for	Public	Citizen	calls	a	“Covid	Lobbying	Palooza.“83	

And	the	Destruction	Began	.	.	.	

	 During	 the	 Carter	 years,	 a	 narrowly	 focused	 deregulation	
movement	began,	targeting	regulations	that	erected	barriers	to	entry	
in	 the	 transportation,	 communication,	 and	 energy	 sectors.84	 When	
Ronald	Reagan	became	President	in	1980,	the	anti-regulation,	anti-tax	
(“Reaganomics”)	 movement	 “flooded	 over	 its	 narrow	 banks	 to	
become	 an	 ever-widening	 attack	 on	 the	 very	 idea	 of	 economic	
regulation.”85		

	
With	Ronald	Reagan	 in	 the	White	House,	Washington’s	
vast	rulemaking	machine	was	to	come	in	for	an	extensive	
overhaul.	.	.	.	Reagan	advisors	vowed	that	the	new	heads	
of	 regulatory	 agencies	 would	 be	 under	 more	 pressure	
than	 ever	 to	 justify	 costs	 of	 new	 standards	 versus	 the	
benefits	they	sought	to	achieve.86	

	
Resources	and	budgets	of	federal	agencies	other	than	those	associated	
with	the	military	were	slashed.	By	the	end	of	Reagan’s	administration,	
the	new	narrative	for	this	country	had	taken	on	a	life	of	its	own,	using	
carefully	crafted	 language	 like	 “individual	 freedom”	and	 “choice”	 to	
disguise	 the	underlying	destruction	of	 government	 and	protections	
only	 government	 could	 provide.	 There	 was	 no	 “we”	 in	 this	
conversation.	Fairness,	generosity,	and	equality	had	no	place	in	this	
story.		

 
83	Mike	Tanglis	&	Taylor	Lincoln,	Covid	Lobbying	Palooza,	PUBLIC	CITIZEN,	
July	6,	2020,	https://www.citizen.org/article/covid-lobbying-palooza/.	
84	HACK	&	PIERSON,	supra	note	9,	at	100.		
85	Id.	
86	DONALD	JUNG,	THE	FEDERAL	COMMUNICATIONS	COMMISSION,	THE	BROADCAST	
INDUSTRY,	AND	THE	FAIRNESS	DOCTRINE	1981–1987,	25	(1996).		
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	 Since	 then,	 through	 acceptance	 (with	 varying	 degrees	 of	
enthusiasm)	by	successive	administrations	of	both	parties,	big-money	
interests	have	successfully	pursued	the	narrative	that	regulations	and	
taxes	on	the	rich	are	bad	and	that	government	just	needs	to	get	out	of	
the	 way	 of	 those	 seeking	 profit.	 This	 message	 has	 been	 preached	
everywhere	from	our	business	schools	to	our	pulpits	for	decades.	And,	
with	 the	big	money	 in	politics	 coming	 from	 those	whose	 economic	
interests	are	best	served	if	government	is	weak,	most	politicians	have	
fallen	in	line.	And	rich	corporations	and	individuals	have	become	only	
more	powerful.		
	

	 Other	fundamental	changes	to	the	structure	of	our	government,	
laws,	and	society	have	occurred	over	recent	decades,	furthering	the	
destruction	 of	 our	 federal	 government	 for	 the	 many.	 Corporate	
America	and	the	anti-regulatory	fervor	of	the	Reagan	Administration	
led	to	the	Federal	Communications	Commission’s	stepping	back	from	
enforcement	and,	ultimately,	in	1987,	repealing	the	Fairness	Doctrine.	
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The	doctrine,	in	place	since	1949,	had	required	those	with	broadcast	
licenses	to	present	the	issues	important	to	the	public	interest	and	to	
do	so	in	a	fair	and	evenhanded	manner.	“[A]s	late	as	1981,	[this]	right	
of	the	audience	to	have	access	to	ideas,	rather	than	an	absolute	first	
amendment	right	of	the	broadcasters	to	speak,	was	again	reinforced	.	
.	.	[by]	the	Supreme	Court.”87	As	a	result	of	the	doctrine’s	repeal,	today	
we	 have	 numerous	 radio	 and	 television	 broadcasts	 that	 are	 ultra-
biased	and	dispense	frequently	false	information,	labeling	much	of	it	
“news.”	 Online	 platforms	 that	 are	 altogether	 unregulated	 have	
exponentially	increased	the	immeasurable	harm	of	misinformation.88	
	 Congressional-support	 agencies	 that	 were	 created	 to	 provide	
Congress	 with	 nonpartisan,	 expert	 information	 have	 been	
significantly	 reduced.	 The	 Congressional	 Budget	 Office,	 the	
Congressional	Research	Service,	and	the	Government	Accountability	
Office,	 which	 provide	 nonpartisan	 policy	 and	 program	 analysis	 to	
Congress, lost	 45%	 of	 their	 combined	 staffs	 between	 1975	 and	
2015.89	This	has	left	Congress	heavily	reliant	on	industry	experts	with	
a	 vested	 interest	 in	 the	 opinions	 they	 express.90	 Left	 with	 opinion	
testimony	 tainted	 by	 self-interest,	 Congress	 cannot	 deal	 effectively	

 
87	Id.	at	10	(referring	to	Columbia	Broad.	Sys.,	Inc.	v	F.C.C.,	453	U.S.	367	
(1981)).	
88	The	battles	over	social-media	platforms	like	Facebook	and	Twitter	
allowing	hate	speech,	lies,	and	gross	distortions	are	unfolding	with	great	
intensity	during	this	election	year.	Just	one	example	was	the	outcry	of	
Trump	supporters	that	resulted	from	one	small	effort	by	Twitter	to	self-
regulate	by	calling	Trump’s	tweets	that	mail-in	ballots	would	lead	to	voter	
fraud	“unsubstantiated,”	citing	“the	Washington	Post,	CNN,	and	others”	as	
saying	so.	See	Trump	Makes	Unsubstantiated	Claim	That	Mail-in	Ballots	Will	
Lead	to	Voter	Fraud,	TWITTER	(May	26,	2020),	https://twitter.com/i/events	
/1265330601034256384?lang=en.		
89	Vital	Statistics	on	Congress,	BROOKINGS	INSTITUTE	(updated	March	2019),	
https://www.brookings.edu/wp-content/uploads/2019/03/Chpt-5.pdf.		
90	Lee	Drutman	&	Steven	M.	Teles,	Why	Congress	Relies	on	Lobbyists	Instead	
of	Thinking	for	Itself,	ATLANTIC,	March	10,	2015,	https://www.theatlantic	
.com/politics/archive/2015/03/when-congress-cant-think-for-itself-it	
-turns-to-lobbyists/387295/.	
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with	 issues	 like	 self-driving	 vehicles,	 internet	 privacy,	 and	 foreign	
intervention	in	our	elections.		
	 Independent	experts	have	also	been	reduced	within	agencies.	
For	example,	Congress	reduced	FAA	resources	to	the	point	that	it	no	
longer	had	the	experts	needed	to	oversee	plane	safety,	91	with	tragic	
results.	Then	Congress	passed	a	statute	requiring	FAA	deference	 to	
Boeing.92	Boeing	used	this	new	level	of	self-regulation	to	mislead	the	
FAA	and	 fly	 its	737	MAX	airplanes,	 knowing	 there	were	dangerous	
deficiencies.	Three	hundred	and	forty-six	people	died	as	a	result.		
	 Budgets	for	agencies	have	been	slashed,	but	taxes	have	been,	as	
well,	 particularly	 for	 the	 richest	 Americans.	 The	 result	 is	 that	 our	
public	 spending	 can	 no	 longer	 come	 anywhere	 close	 to	 providing	
essential	 government	 services.	 Other	 effects	 of	 the	 anti-regulatory	
fervor	of	the	past	decades	that	continue	to	weaken	what	is	left	of	our	
government	are	numerous.	A	few	examples:	

• Labor	unions	and	workers’	rights	have	been	significantly	
eroded	through	corporate	consolidation,	statutes,	leadership	
at	the	NLRB	and	OSHA,	and	a	series	of	court	decisions.	

• The	interpretation	and	enforcement	of	antitrust	laws	
intended	to	preserve	the	autonomy	of	small	businesses	have	
fundamentally	changed,	resulting	in	the	enormous	
monopolies	we	have	today	and	further	weakening	workers’	
options	and	rights.	

 
91	The	approval	of	the	737	MAX,	for	example,	was	under	the	Organizational	
Designation	Authorization,	an	FAA	rule	that	“allows	aircraft	manufacturers	
to	certify	parts	of	their	own	designs	with	limited	federal	oversight.”	Emma	
Stodder,	Corrupted	Oversight:	The	FAA,	Boeing,	and	the	737	Max,	OVERSIGHT	
PROJECT	(Oct.	1,	2019),	https://oversightproject.org/2019/10/01	
/corrupted-oversight-the-faa-boeing-and-the-737-max/.	
92	H.R.	302	(P.L.	115-254),	the	FAA	Reauthorization	Act	of	2018;	see	Natalie	
Kitroeff	&	David	Gelles,	Before	Deadly	Crashes,	Boeing	Pushed	for	Law	that	
Undercut	Oversight,”	N.Y.	TIMES,	October	27,	2019,	https://www.nytimes	
.com/2019/10/27/business/boeing-737-max-crashes.html.	
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• Corporations	became	driven	by	per-share	prices	resulting	in	

enormous	paydays	for	executives	at	the	expense	of	workers’	
wages	and	benefits.		

• Civics	education	has	virtually	disappeared	from	our	public	
schools,	so	new	generations	are	not	learning	even	about	the	
structure	of	our	government	or	how	it	was	intended	to	
support	and	protect	our	society.	 

	 One	of	the	most	important	successes	of	the	so-called	think	tanks	
formed	 to	 promote	 the	 financial	 interests	 of	 the	 few	 (such	 as	 the	
Heritage	Foundation)	was	the	careful	cultivation	of	the	words	used	to	
discuss	 government.	 You	 rarely	 hear	 or	 see	 the	 word	 “regulation”	
without	 a	 pejorative	 adjective	 like	 “burdensome”	or	 “job-killing”	 in	
front	of	 it.	And	such	phrases	are	uttered	almost	reflexively,	without	
regard	to	how	necessary	a	specific	regulation	may	be.		
	 Then	there	are	the	euphemisms,	if	you	can	even	call	them	that:	
Words	like	“freedom”	and	“choice”	have	been	brilliantly	used	to	mask	
the	 grim	 realities	 of	 our	 failed	 government	 and	 to	 fight	 systemic	
healthcare	 reform,	 government	 requirements	 of	 flexible	 hours,	
subsidized	child	care,	and	paid	leave.	Arguments	about	“choice”	ring	
particularly	hollow	now,	during	the	Covid-19	pandemic,	when	we	see	
that	the	only	ones	with	real	choices	are	those	who	retain	their	jobs,	
being	able	to	work	from	home,	or	who	are	ensconced	in	their	paid-for	
homes	or	second	or	third	homes	or	yachts.	“Choice”	is	not	something	
we	see	enjoyed	by	our	medical	workers;	by	workers	who	clean	our	
nursing	homes,	hospitals	and	homes;	by	those	who	transport	patients	
or	 bodies;	 by	 those	 who	 work	 assembly	 lines	 in	 poultry	 or	 meat-
packing	 plants;	 or	 by	 our	 grocery-store	 clerks.	 Pejoratives,	
euphemism,	and	hyperbole:	the	language	used	for	voices	advocating	
for	strong	government	institutions	with	evenly	enforced	regulations	
and	 taxes	are	 labeled	 “radical”	or	 “extreme”	while	 the	 true	radicals	
who	 would	 destroy	 our	 government	 are,	 irony	 of	 ironies,	 labeled	
“conservative.”	
	 Anti-tax,	anti-regulation,	anti-government	 themes	 that	started	
with	Carter	and	were	substantially	broadened	by	Reagan	rolled	along	
through	 each	 administration	 since.	 The	 effect	 of	 those	 themes	 on	
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governmental	policy	over	the	past	fifty	years	has	been	to	disempower	
and	defund	our	agencies.	But	the	process	was	gradual.	It	was	a	classic	
demonstration	of	the	boiling	frog	fable.93	If	you	place	a	frog	in	boiling	
water,	the	fable	goes,	it	will	jump	out.	But	if	you	put	the	frog	in	cool	
water	and	gradually	heat	the	water	to	a	boil,	the	frog	will	not	notice	
and	it	will	die.	

For	Agencies,	the	Water	Is	Boiling	

	 With	 the	 election	 of	 2016,	 the	water	 came	 to	 a	 boil.	 Anti-tax,	
anti-regulation,	anti-government	radicals	took	complete	control.	Our	
“free	markets”	have	run	amok,	unmoored.	The	Trump	Administration	
exponentially	accelerated	the	destruction	of	our	government	with	the	
enthusiastic	support	of	McConnell’s	Senate.	
	 Even	 the	 façade	 of	 economic	 justification	was	 jettisoned.	 The	
administration’s	 first	 budget	 did	 not	 even	 add	 up.94	 There	 was	 no	
realistic	analysis	done	before	its	tax	cuts	were	pushed	through.	And	
regulations	have	been	and	are	being	set	aside	without	any	CBA	or	any	
other	analysis.	 		
	 Only	in	2018	did	we	learn	just	how	the	machine-like	efficiency	
of	 destroying	 our	 government	 agencies	 had	 been	 achieved.	 Trump	
turned	 the	 job	 of	 finding	 the	 right	 people	 to	 head	 government	
agencies	over	to	the	Heritage	Foundation,	one	of	the	most	radical	anti-
government	 groups	 in	 the	 country.95	 The	Heritage	 Foundation	was	

 
93	I	stress	“fable.”	It’s	a	political	metaphor,	more	true	in	application	than	in	
amphibian	fact:	witness	the	erosion	of	a	political	culture	under	anti-
regulation	administrations	or	the	effects	of	the	Powell	memo.	See	James	
Fallows,	The	Boiled-frog	Myth:	Stop	the	Lying	Now!,	ATLANTIC,	Sept.	16,	2006,	
https://www.theatlantic.com/technology/archive/2006/09/the-boiled	
-frog-myth-stop-the-lying-now/7446/. 
94	Jeanne	Salradi,	Trump’s	First	Budget:	Trillions	in	Cuts,”	CNN	BUSINESS,	May	
23,	2017,	https://money.cnn.com/2017/05/22/news/economy/trump-
budget/index.html;	Robert	Gordon,	Trump’s	First	Budget	Bill	Undoes	
Trump’s	First	Budget,	DEMOCRACY	JOURNAL,	March	16,	2017,	https://	
democracyjournal.org/briefing-book/trumps-first-budget-bill-undoes	
-trumps-first-budget/.	
95	Jonathan	Mahler,	How	One	Conservative	Think	Tank	is	Stocking	Trump’s	
Government,	N.Y.	TIMES,	June	20,	2018,	https://www.nytimes.com/2018	
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formed	in	1973	to	pursue	the	Powell	memo’s	corporate-domination	
philosophy	and	was	 largely	 funded	by	a	 few	multi-billionaires	who	
stood	 to	make	 trillions—if	 there	was	 no	 government	 regulation	 of	
their	 activities.	 Recognizing	 that	 the	Heritage	 Foundation	might	 be	
dismissed	 as	 a	 tool	 of	 rich	 Republicans,	 a	 “conservative	marketing	
pioneer	 known	 for	 his	 high-quality	 mailing	 list	 and	 his	 uniquely	
apocalyptic	 warnings	 of	 imminent	 national	 collapse”	 was	 hired	 to	
build	a	network	of	500,000	small	donors,	who	are	bombarded	“with	
millions	of	pieces	of	direct	mail	every	year.”96		
	 For	almost	fifty	years,	the	Heritage	Foundation	has	patiently	and	
relentlessly	 pursued	 its	 primary	 purpose	 of	 defeating	 the	 enforce-
ment	of	government	regulations,	or	destroying	them	altogether,	and	
putting	 control	 of	 business	 (and,	 to	 whatever	 extent	 possible,	 of	
government)	 solely	 in	 the	 hands	 of	wealthy	 businesses	 and	 indivi-
duals.97	 And	 it	 has	 never	 compromised	 or	waivered	 in	 its	 singular	
pursuit.	When	Trump	called	on	it,	the	Heritage	Foundation	was	ready	
with	a	list	of	over	3,000	candidates	who	had	been	carefully	vetted	for	
the	required	“loyalty”	to	its	purpose.98	And	it	was	from	that	list	that	
nominees	 to	 lead	 federal	 agencies	 were	 chosen.	 The	 Heritage	
Foundation	had	failed	to	do	during	the	Reagan	Administration	what	it	
has	done	 so	 successfully	 in	 the	 current	 administration.	 It	 had	been	
disappointed,	a	key	political	strategist	for	Reagan	explained,	because	
“[Reagan	people]	were	looking	for	competent	people.	I	tried	to	explain	
to	them	that	the	first	thing	you	do	is	get	loyal	people,	and	competence	
is	a	bonus.”99		

 
/06/20/magazine/trump-government-heritage-foundation-think-tank	
.html.	
96	Id.	
97	HERITAGE	FOUNDATION,	BLUEPRINT	FOR	REORGANIZATION:	AN	ANALYSIS	OF	
FEDERAL	DEPARTMENTS	AND	AGENCIES	(David	B.	Muhlhausen,	ed.	,	June	12,	
2017),	https://www.heritage.org/budget-and-spending/report/blueprint	
-reorganization-analysis-federal-departments-and-agencies.	
98	Mahler,	supra	at	note	95.		
99	Id.	(quoting	Lyn	Nofziger).	
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	 In	 the	 Trump	 Administration,	 the	 message	 has	 gotten	
through.100	 The	 first	 indication	 that	 something	 had	 fundamentally	
changed	 for	 agencies	was	 that	no	one	 showed	up	 to	meet	with	 the	
“[t]housands	of	people	inside	the	federal	government	[who]	had	spent	
the	better	part	of	a	year”	preparing	for	a	smooth	transition	from	the	
Obama	Administration.	It	was	to	be	no	mean	feat,	to	shift	what	“might	
be	the	most	complicated	organization	on	the	face	of	the	earth	[with]	
[i]ts	 two	 million	 federal	 employees	 [who]	 take	 orders	 from	 four	
thousand	political	 appointees.”101	 Instead,	 there	was	 less	 transition	
than	destruction.	Many	of	the	people	eventually	hired	by	some	of	the	
agencies	 were	 supremely	 unqualified	 and	 uninterested	 in	 how	
anything	 in	 government	 worked.	 Then	 came	 the	 nominations	 of	
people	with	virtually	no	qualifications	to	lead	agencies	which,	in	many	
cases,	they	had	devoted	their	careers	to	destroying.102	And	they	were	
swiftly	confirmed	by	Mitch	McConnell’s	Senate.		
	 The	lethal	temperature	for	our	agencies	came,	once	again	at	the	
behest	of	the	Heritage	Foundation,	on	May	19,	2020,	just	as	Americans	
were	 coming	 to	 realize	 how	 much	 we	 need	 regulations	 now—for	
coronavirus	testing	and	protective	equipment,	for	our	nursing	homes,	
our	 workplaces,	 our	 food	 supply,	 our	 financial	 institutions,	 and	 so	
much	else.	But	 instead	of	using	 the	 federal	 government	 in	ways	 so	
essential	to	all	of	us,	and	that	can	be	so	very	effective	when	adeptly	
handled,	Trump	entered	an	Executive	Order	that	paves	the	way	for	
federal	 agencies	 to	 undercut	 all	 remaining	 regulations,	 across	 the	
board.	 In	 June,	 the	 Washington	 Post	 opined,	 “The	 Trump	
administration	 is	 doing	by	 fiat	what	 it	 has	 struggled	 to	 accomplish	
through	lengthy	rulemaking—dismantling	federal	regulations	design-
ed	to	protect	workers,	consumers,	investors	and	the	environment.”103	

 
100	See	Alex	Shephard,	The	DC	Think	Tank	Behind	Donald	Trump,	NEW	
REPUBLIC,	February	22,	2017,	https://newrepublic.com/article/140271	
/dc-think-tank-behind-donald-trump.	
101	MICHAEL	LEWIS,	THE	FIFTH	RISK	37	(2018).		
102	See	Yong,	supra	note	6	and	accompanying	text.		
103	Steve	Mufson	et	al.,	Citing	an	Economic	Emergency,	Trump	Directs	
Agencies	Across	Government	to	Waive	Federal	Regulation,	WASH.	POST,	June	
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	 But	this	administration’s	consistent	refusal	to	use	government	
to	accomplish	anything	essential	to	dealing	with	this	pandemic	and	its	
refusal	to	support	state	and	local	governments	comes	as	no	surprise.	
Covid-19	 has	 killed	 nearly	 200,000	 people	 thus	 far,104	 and	 it	 has	
wreaked	economic	devastation	for	many	more.105	And	we	are	seeing	
the	naked	reality	of	what	our	country	has	become.	Our	 institutions	
meant	to	protect	us	have	simply	disappeared.		
	

VI	
CONCLUSION	

	
	 So	why	do	I	tell	you	all	this?		
	 First,	 knowing	 how	 and	 why	 we	 arrived	 at	 our	 catastrophic	
situation	with	respect	to	our	government	institutions	is	essential	to	
finding	ways	to	fix	them.	
	 As	 we	 read	 and	 listen,	 we	 need	 to	 be	 vigilant	 in	 identifying	
manipulative	 language	 and	 ask	 who	 is	 making	 money	 off	 of	 the	
narrative	 presented.	 And	we	 need	 to	 understand	 that	many	 of	 our	
politicians,	anxious	to	retain	their	seats	of	power,	have	sacrificed	the	
greatest	 strengths	 of	 our	 regulatory	 institutions	 in	 the	 interests	 of	
their	richest	supporters’	seeking	yet	greater	riches.	This	might	bring	
us	to	different	conclusions.	
	 Most	 of	 us	 have	 unwittingly	 been	 wooed	 into	 thinking	 that	
government	cannot	provide	solutions.	Yet	we	are	also	now	realizing	
that	only	good	government	can	save	us.	But	where	do	we	start?	

 
26,	2020,	https://www.washingtonpost.com/climate-environment/citing	
-an-economic-emergency-trump-directs-agencies-across-government-to	
-waive-federal-regulations/2020/06/05/6a23546c-a0fc-11ea-b5c9	
-570a91917d8d_story.html.	
104	As	of	September	18,	2020.	See	Johns	Hopkins	Univ.	&	Med.,	Coronavirus	
Resource	Center,	https://coronavirus.jhu.edu/region/united-states.	
105	See,	e.g.,	Alan	Berube	and	Nicole	Bateman,	Who	Are	the	Workers	Already	
Impacted	by	the	Covid-19	Recession?,	BROOKINGS,	April	3,	2020,	https://www	
.brookings.edu/research/who-are-the-workers-already-impacted-by-the	
-covid-19-recession/.		
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	 As	we	see	our	public	welfare	threatened,	we	need	to	ask,	What	
could	good	government	be	doing	to	address	this	problem,	or	that	one,	
and	why	has	it	not	done	so?	Who	benefitted	from	the	government’s	
not	doing	its	job?	When	we	read	about	the	Boeing	737	MAX	crashes	
and	the	 failures	of	 the	FAA,	we	should	 think	about	what	politicians	
drove	Congress	to	weaken	the	FAA’s	powers,	resources,	experts,	and	
leadership,	 and	 why.	 Who	 benefitted?	 As	 for	 the	 opioid	 epidemic,	
what	 government	 agencies	 could	 not	 or	 did	 not	 pass	 and	 enforce	
regulations	 that	 could	 have	 prevented	 it?	 What	 politicians	 and	
companies	made	money	off	of	the	weakened	agencies	and	the	travesty	
their	 weakness	 wrought?	 What	 statutes	 or	 budgetary	 restrictions	
keep	 them	 weak?	 Who	 benefits	 from	 their	 being	 weakened?	 Even	
agencies	 critical	 to	 this	 particular	 moment—like	 the	 Centers	 for	
Disease	Control—have	been	stripped	of	the	resources	and	authority	
needed	 to	 effectively	 battle	 the	 unfolding	 pandemic.	 Who	 benefits	
from	a	weakened	CDC?	Where	is	the	strong	voice	for	the	need	for	its	
being	strengthened?		
	 Apart	from	taking	a	more	critical	look	behind	what	is	happening	
and	how	that	came	about,	we	need	to	take	a	critical	look	ahead.	We	
are	living	in	a	time	when	we	can	change	the	trajectory.	The	Covid-19	
pandemic	is	bringing	profound	changes	to	each	of	us	individually	and	
as	a	society.	Attitudes	towards	government	have	drastically	changed	
over	a	period	of	weeks,	and	we	are	examining	what	our	government	
should	look	like	when	we	emerge.		
	 What	we	became	as	a	nation	did	not	just	happen	to	us.	We	made	
choices.	And	we	can	make	new	ones.	Our	morality	is	based	not	on	how	
we	 pursue	 our	 individual	 freedom;	 it	 is	 based	 in	 how	 we	 behave	
towards	 others.	 And	 how	 we	 behave	 towards	 others	 involves	
empathy.	Empathy	is	innate.106	Getting	back	to	its	exercise	is	our	most	
effective	tool	for	reshaping	our	institutions.	
	 We	want—need—so	much,	 for	ourselves,	 for	our	children,	 for	
our	society	as	a	whole.	We	all	want	our	kids	to	be	well	educated,	our	

 
106	Infants	show	empathy	from	the	time	they	are	born.	See,	e.g.,	Gwen	
Dewar,	Do	Babies	Feel	Empathy?”	PARENTING	SCIENCE	(citing	several	recent	
studies),	https://www.parentingscience.com/do-babies-feel-empathy.html.	
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air	and	water	to	be	clean,	our	planes	and	automobiles	to	be	safe,	our	
workplaces	to	be	safe,	our	kids’	products	to	be	safe.	We	want	people	
to	be	able	to	make	a	living	wage,	house	themselves	and	their	families,	
obtain	medical	care,	and	feel	comfortable	that	their	children	are	well	
cared	for	while	they	work.	Our	collective	needs	may	be	generated	by	
empathy,	 but	 they	 cannot	 be	 met	 without	 effective	 government	
institutions.	 No	 amount	 of	 billionaires’	 largesse	 can	 address	 these	
problems	as	can	a	government	that	 is	adequately	 funded	and	given	
appropriate	powers.	
	 I	do	not	believe	there	is	some	magical	time	to	which	we	need	to	
return.	 Every	 age	 had	 its	 problems.	 But	 there	 was	 a	 second	 path	
articulated	in	the	1970s	that	could	have	become	ours	had	we	made	
different	 choices.	 This	 second	 path	 emphasized	 “we”	 but	 was	 not	
backed	 by	 billionaires,	 large	 political	 contributions,	 or	 think	 tanks	
funded	by	those	who	would	financially	profit	from	the	disappearance	
of	 taxes	 and	 regulations.	 It	 did	not	 advocate	 the	destruction	of	 our	
government,	but,	rather,	the	strengthening	of	good	government.	
	 John	 Gardner,	who	 had	 been	 Secretary	 of	 Health	 and	Human	
Services	under	Lyndon	Johnson,	articulately	laid	out	the	second	path	
in	his	1972	book	In	Common	Cause.	He	observed,		

	
No	other	nation	in	the	world	has	enabled	more	citizens	to	
fulfill	 their	 individual	purposes,	even	 their	whims,	 than	
the	United	States.	But	we	are	not	doing	at	all	well	with	the	
purposes	 we	 all	 share	 and	 must	 pursue	 together—
creating	 excellent	 public	 schools,	 protecting	 the	
environment,	preserving	livable	communities,	enforcing	
the	law,	administering	justice.”107		
	

Gardner	 advocated	 for	 strong	 government	 and	 institutions.	
“Ineffective	government	may	be	advantageous	 to	some	Americans,”	
he	wrote,	“but	it	is	not	advantageous	to	most	citizens.”108	“[A]n	era	is	
ending	 and	 another	 era	 is	 about	 to	 begin,”	 he	 warned.109	 He	 was	

 
107	JOHN	W.	GARDNER,	IN	COMMON	CAUSE	16	(1972).	
108	Id.	at	31.	
109	Id.	at	97.	
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prescient	when	he	described	some	of	the	certain	fateful	choices	ahead	
that	 would	 decide	 what	 was	 then	 an	 uncertain	 future:	 “There	 are	
powerful	historical	 forces	at	work,	and	our	contemporary	decisions	
will	only	partially	determine	the	outcome.	But	to	have	only	a	partially	
decisive	 role	 has	 always	 been	 the	 human	 condition.	 All	 the	 more	
reason	to	play	that	role	to	the	hilt.”110		
	 Decisions	 made	 in	 the	 past	 fifty	 years	 have	 fundamentally	
changed	what	this	country	is.	And	so	it	is	that	our	decisions	today	will	
determine	 what	 our	 country	 becomes	 in	 the	 coming	 decades.	 We	
simply	must	start	thinking	of	ourselves	as	“we”	again.	And	so	writes	
Richard	Blanco,	remembering	singing	“America	The	Beautiful”	as	a	
child,	in	“america	the	beautiful	again”:		

	
How	I	still	want	to	sing	despite	all	the	truth		
of	our	wars	and	our	gunshots	ringing	louder		
than	our	school	bells,	our	politicians	smiling		
lies	at	the	mic,	the	deadlock	of	our	divided		
voices	shouting	over	each	other	instead	of		
singing	together.	How	I	want	to	sing	again—		
beautiful	or	not,	just	to	be	harmony—from		
sea	to	shining	sea—with	the	only	country		
I	know	enough	to	know	how	to	sing	for.111	
		

I,	too,	want	to	hear	our	harmony	again.	
	

 
110	Id.	at	98.	
111	RICHARD	BLANCO,	america	the	beautiful	again,	in	HOW	TO	LOVE	A	COUNTRY,	
loc.	66	(2020)	(ebook).	


