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FOREWORD

The United States Congress created the National Estuary Program in
1984, citing its concern for the "health and ecological integrity" of
the nation's estuaries and estuarine resources. Narragansett Bay was
selected for inclusicon in the National Estuary Program in 1984 and
designated an '"estuary of national significance" in 1988. The
Narragansett Bay Project (NBP) was established in 1985. Under the
joint sponsorship of the U.S. Environmental Protection Agency and the
Rhode Island Department of Environmental Management, the NBP's mandate
is to direct a five-vear program of research and planning focussed on
managing Narragansett Bay and its resources for future generations.
The NBP will develop a comprehensive management plan by December,
1990, which will recommend actions to improve and protect the Bay and
its natural resources.

The NBP has established the following seven priority issues for
Narragansett Bay:

* management of fisheries
nutrients and potential for eutrophication
impacts of toxic contaminants
health and abundance of living resources
health risk to consumers of contaminated seafood
land-based impacts on water gquality
recreational uses
The NBP is taking an ecosystem approach to address these problems and
has funded research that will help to improve our understanding of
various aspects of these priority problems. The Project 1is also
working to expand and coordinate existing programs among state
agencies, governmental institutions, and academic researchers in corder
to apply research findings to the practical needs of managing the Bay
and improving the environmental quality of its watershed.

¥ % % % X X

This report represents the technical results of an investigation
performed for the Narragansett Bay Project. The information in this
document has been funded wholly or in part by the United States
Environmental Protection Agency under assistance agreement #CX812768
+o the Rhode 1Island Department c¢f Envircnmental Management. The
results and conclusions contained herein are those of the author(s),
and as they do not necessarily represent the views or recommendations
of the NBP, no official endorsement should be inferred. Final
reccmmendations for management actions will be based upon the results
of this and other investigations.
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CHAPTER ONE

INTRODUCTION

This study has been undertaken to accomplish two purposes:
describe the existing institutional management structure that
governs Narragansett Bay including agency overlaps and
interactions and; assess the role scientific information has
played in shaping management policies and procedures.

In order to describe this existing structure, statutes,
regulations, and case studies are used to identify
responsibilities of the many federal, state, amnd local agencies
and institutions that presently govern activities on and around
Narragansett Bay.

The existing structure is analyzed in order to determine
areas of overlapping jufisdiction, agency interaction, and the
implications of such overlaps and interacticns on effective
management cf the Bay.

In crxrder to assess the role of scientific information, this
project has, through case studies, examined the type of
scientific informatiocn that is or is not used, who>provides this
information, and the mechanisms which are, or are not used to
incorporate such information into the policy making process.,

The study is divided intc three components: a contextual
review, a case study analysis, and a policy decision making

process analysis.
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The contextual review consists of two major portions:

o) identification of relevant published
documents;
o development of an inventory of agencies

(federal, state, and local) which have
legislative and/or regulatory authority
over activities that impact Narragansett
Bay. This inventory is presented in a
functional form.

The case study amalysis consists of three major portions,
each portion focusing on a particular topic affecting the Bay,
and the correspondin, agencies, laws and regulations that are
highlighted by that topic.

The first topic is that of coastal zone development via a
case study and analysis of the currently ongoing Chepiwanoxet
development proposal for a condominium/marina complex in Warwick,
Rhode Island.

The second portion focuses on the topic of point source
pollution via a case study of industrial pretreatment regulations
for wastewater treatment. |

The third portion focuses on the topic of impacts to the Bay
resulting from its interstate nature via a case study of
differential water quality classification between Rhode Island
and Massachusetts in Mount Hope Bay.

These three case studies not only highlight the most active
agencies and statutes affecting the Bay, but also the points
where these agencies have overlapping ;nd/or conflicting
authority, communication links between these agenclies, the

different levels of agency participation and any comflict

resolution processes that exist.
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The third compoment of the study is a review and analysis of
the policy decision making processes. A majority of the analysis
is contained within the case studies; what is separated out in
this chapter is an assessment of the role of scientific
information within decision making processes.

It is hoped that this study provides a base for further
management studies within the Narragansett Bay Project,

eventually leading to an examination of possibilities for

streamlining management.




CHAPTER TWO

NARRAGANSETT BAY

Narragansett Bay comprises approximately 102 square miles of
area within the state of Rhode Island (excluding the portion that
makes up Mount Hope Bay). Its depth, in some locations, exceeds
eighty feet, but a majority of the Bay is eighty feet or less,.

The physical, chemical and biological characteristics of the
Bay méke up an estuary, defined as a semi-enclcsed body of water
that is cpen to the ocean, with sea water that is diluted by
freéhwater inputs from :and drainage and rainfall.

Approximately ninety percent.of the freshwater input to the
Bay comes from various rivers, which generally flow through the
neighboring state of Massachusetts first. The river water
collects both nutrients and pollutants as it travels towards the
Bay.

The other ten percent of freshwater input comes from rain
falling directly on the Bay, as well as discharge waters from
wastewater treatment facilities along the shore. These two
sources also provide varying amounts of nutrients and
pollutants.l

Narragansett Bay provides an enormous natural resource for
the state of Rhode Island. Economically, the Bay generates jobs
and revenue from the fisheries, tourist and boating industries.
The Bay is a transportation route for the import and/or export of
various products and provides a discharge area for waste products

generated each day.
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The Bay and surrounding coastal zone is also a recreational
resource for swimming, sailing, boating, fishing and other
activities, and is also important ecologically, providing habitat
for a great variety of life associated with marine environments.

In additicn, although it may be difficult to quantify in
terms of monetary value, the Bay as an aesthetic resource is very
inportant to many people.

Each use of the Bay and coastal zone affects at least one
other use of the Bay; sometimes the affect is harmless, while at
other times, the affect is detrimental, depending on the
combination of uses involved.

Recogrizing the importance and equal value of all uses, and

their affects on the Ray as an envirommental entity, various laws

and agencies have been created in an attempt'to manage uses to
everyone's benefit and at the same time, avoid degrading or
abusing the environment.

Often, each new i1aw and/or agency was developed after a need
for management, coordination, and protection was recognized
through new knowledge. In some cases, this new knowledge
originated through scientific studies of estuaries in general, oOr
the Bay itself.

Many of these laws and agencies which govern the Bay, like
the uses they were designed to manage, interact with and impact
one ancther. The following study describes these interactions
andé assesses the role scientific information has piayed in

shaping agency decisions regarding uses of Narragansett Bay.
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NOTES

Stephen Olsen, et al. 1980. An Interpretive Atlas of

Narragansett Bav.
Office, Kingston,

(University of Rhode Island Publications
Rhode Island), pp. S5, 7,-17-19.



CHAFTER THREE

CONTEXTUAL REVIEW

This component of the study consisted of two parts;
identifying relevant published documents which would be useful
for this study and later stﬁdies; and development of an inventory
of agencies having legislative or regulatory authority impacting

Narragansett Bay.

Documents
The identification of documents was an ongoing process
throughout the duration of the study. The bikliography at the

back of this report contains the citations for these documents.

Inventory
The purposes of the inventory were threefold:

o to identify the federal, state, and
local agencies which have authority
and/or play a role in the existing
management structure of the Bay;

o) to identify the statutes that empower
agencies with their authority, and the
regulations and standards developed to
implement this authority;

o] and to identify the points where the
agencies overlap in their authority.

In carrying out the research for the inventory, it was found
that such a list of agencies and statutes would begome endless if
an attempt was made to capture every possible authority and th

7
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details of all regulations that impact the Bay in the broadest
sense of the word "impact".

For example, in researching the authority of the Coast Guard,
it was found that this agency is responsible for such detailed
items as regulating the type and number of 1life preservers on
vessels.

In order tc capture the authorities and regulations that
directly impact'the Bay in a narrower sense of the word, two
boundéries were chosen: rescurce protection and water. quality.

Thus, although there are agencies and statutes other than
those presented here, such as the Public Utilities Commission,
with regulatory authority for ferry boats transporting passengers
across the Bay, it was necessary, given. the scope of the study,
to confine the inventory to those agencies and regulations
directly impacting resource protection and water quality.

Three major subjects are used to outline the inventory: Point
Scurce Pollution; Coastal Zone Development; and Fisheries
Resources. Each subject heading is further divided into
subheadingé.

SUBJECT: Point Source Pollution
OVERVIEW:

Point source pollution is pollution that can be traéed back
to & specific origin, suéh as discharge from an industrial plant
Or a wastewater facility. The partner to point source pollution
is non-point source pollution, pollutants that canhot be traced

. back to a specific source, such as urban runoff.




In order to organize the agencies and statutes, this subject
is further divided into the government level, and six

subheadings.

SUBHEADING ONE: Industrial Waste

GOVERNMENT LEVEL: Federal

LEAD AGENCY: Environmental Protection Agency (EPA)

tEAD STATUTE: Federal Water Polluticn Contrel Act of 1972 as
cnended (FWPCA).

Section 307 mandates EPA to establish toxic and pretreatment
effluent standards for diécharges of pollutants into waters and
Publicly Owned Treatment Works (POTWs). The tvpe of pollutants
which are covered by these standards are cenerally introduced by
industries, and include such things as heavy metals, and
cyanides.

Section 402 enables EPA to issue permits for discharges that
meet standards promulgated under Section 307 and others. No
entity is allowed to discharge anything without this permit,
called an NPDES permit. Thus, any industry thaﬁ discharges
directly into waters, or any POTW that collects industrial waste,
and then discharges effluent into waters, is required to meet
standards and have a permit. -

Section 402 also allows an individual state to be delegated
EPA's permitting responsibility. Rhode Island was delegated this
responsibility in October, 1984. The-regulations.and standazrds
promuligated under these sections are contained in the Code of

Federal Regulations, Chapter 40, Parts 403, 413, 433, and 122.

\0
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GOVERNMENT LEVEL: State

LEAD AGENCY: Department of Environmental Management
(DEM)
LEAD STATUTE: General Laws of Rhode Island 46-12 (GLRI)

GLRI 46-12-2 designates DEM as the state water pollution
control agency for all purﬁoses of the FWPCA. Included among the
powers and duties assigned to this department are the authority
-to issue a permit for the discharge of any pollutant, to provide
for specific effluent limitations and levels of treatment
technology, and tc require POTW's to adopt and implement
requirements regarding the pretreatment of pollutants (46-12-3
(k) and (n)).

The regulations and standardS'promulgated under these

sections are contained in the Rhode Island Water Quality

Regulations for Water Pollution Control; Regulations for the

Rhode Island Permit Discharge Elimination Svstem; and the Rhode

Island Pretreatment Regulations.

GOVERNMENT LEVEL: Local
LEAD AGENCY: Publicly Owned Treatment Works
LEAD STATUTE: Federal Water Pollution Control 2Act of 19872

as amended.
The pretreatment standards promulgated under the FWPCA,

contained in Chapter 40, parts 403, 413 and 433 of the Code of

Federal Regulations require POTW's with particular

characteristics to develop and implement pretreatment programs
and standards unless the NPDES state exercizes it option to
assume local responsibkbilities as in 40 CFR 403.10(e).

10




If the state does have a pretreatment program, which Rhode
Island does, the state may assume responsibility for implementing
the POTW's pretreatment program, but this does not preclude POTWs
from independently developing pretreatment programs (40 CFR
403.10(e}).

The Narragansett Bay Water Quality Management District
Cormission (NBC), with authority over and responsibility for the
Fields Point Wastewater Treatment Facility, received approval of
its pretreatment pragram in September, 1984, while DEM did not
have an approved state pretreatment program until October, 1984.
NBC has promulgated its regulations and standards in the Rules

and Regulations for the Use of Wastewater Facilities Within the

Narragansett Bay Water .Quality Management District.

SUBHEADING TWO: Publicly Owned Treatment Works

GOVERNMENT LEVEL: Federal

LEAD AGENCY: Environmental Protection Agency

LEAD STATUTE: Federal Water Pollution Control Act of 1872

as amended.

Section 301 prohibits the discharge of any pollutant by any
person except as in compliance with other sectioms of the Act.

The other sections relevant to discharge by POTWs are
301(1) (B) and 402.

Section 301(1) (B) mandates EPA to have achieved, for POTWs,
effluent limitations based upon secondary treatment. Section 307
mandates EPA to promulgate pretreatment standards for the
introduction of pollutants into treatment works, and Secticn 402°

11

Printed om Recyciea Paper




enables EFA to issue a permit for discharges if the discharges

meet all relevant standards and requirements.

GOVERNMENT LEVEL: State
LEAD AGENCY: Department of Environmental Management
LEAD STATUTE: General Laws of Rhode Island 46-12

DEM is the state agency responsible for administrating state
grants to municipalities and political subdivisions for the
construction of sewage treatment works; for approving the
construction, modification and operation of discharge systems:
for issuing permits for the discharge of any pollutant; for
approving the discharge of pollutants into the waters of the
state pursuant to standards, and for requiring POTWs to adopt and
implement pretreatment requirements, among other things (46-12-3)

The reculations and standards promulgated for the
implementation of these responsiblities are contained in the

Rhode Island Water Quality Regulations for Water Pollution

Contrcl, the Regulations for the Rhode Island Pollutant Discharge

Elimination Svstem, and the Rhode Island Pretreatment

Regulations.

COVERNMENT LEVEL: Local
LEAD AGENCY: Individual Publicly Owned Treatment Works
LEAD STATUTE: Federal Water Pollution Control Act of 1872

-

as amended.
The FWPCA requires EPA to promulgate effluent and
pretreatment standards for all direct dischargers, including

12



POTWs (Section 307). The FWPCA also requires that, in order foir
a POTW to operate, it must have a national (NPDES) or state
(RIPDES) permit which signifies that the discharge from the POTW
meets these standards (Section 402).

The standards promulgated by EPA require local POTWs with
certain characteristics to have a pretreatment program. This
ensures that each POTW can maintain compliance with its NPDES
‘discharge permit (40 CFR 403.8).

The pretreatme.:t program of the Narragansett Bay Water
Quality Management District Commissicon (NBC), the local POTW of
Providence, contains a permitting system of its own. The
objective is, in part, to enable NBC to maintain compliance with
its federal and/or state discharge permit..

This permitting system is contained within the Rules and

Regulations for the Use of Wastewater Facilities Within the

Narragansett Bay Water Qualitv Management District.

SUBHEADING THREE: Individual Sewage Disposal Systems (ISDS)
GOVERNMENT LEVEL: Federal

LEAD AGENCY: None

LEAD STATUTE: None

There are no known federal agencies or legislation dealing

with ISDS.

GOVERNMENT LEVEL: State )

LEAD AGENCY: Department of Environmental Management
LEAD STATUTE: General Laws of Rhode Island 42-17.1 and

46-12

R
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GLRI 42-17.1-2(1) mandates DEM to establish ninimum standards
relating to the location, design, construction and maintenance of
all sewage disposal systems. GLRI 46-12-3(j) mandates DEM to
approve the construction, modification and operation of discharge

systems.

The Rules and Regulations Establishing Minimum Standards

Relating to Location, Design, Consiruction and Maintenance of
ISDSs, provide tﬁe neceésary engineering requirements for ISDSs,
such as slope and grezie, materials etc. These regulations mandate
that no person may construct, imstall or alter an ISDS without

approval from DEM, which is in the form of a permit (SD 2.01).

OTHER AGENCY:

General Law 46-23 enables the Coastal Resources Management
Council ({(CRMC) to issue. modify or deny permits for any physical
alteration of coastal wetlands and all directly related
contiguous areas which are necessary to preserve the integrity of
such wetlands, among other things (46-23-6 (D)).

CRMC has defined contiguocus areas as including all lands
directs adjoining shoreline features that extend inland 200
feet.l Thus, anyone proposing a ISDS within this 200 foot zone
must obtain a CRMC assent in addition to the DEM approval
menticoned above.

The CRMC has. promulgated standards for ISDSs, has designated

locations in the coastal zone where ISDSs are prohibited, and has

incorporated DEM approval as a prerequisite that must be obtained

before CRMC will grant assent.?
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GOVERNMENT LEVEL: Local

LEAD AGENCY: City or Town Councils

LEAD STATUTE: Rules and Regulations Establishing Minimum

| Standards Relating to Locatiom, Design,
Construction and Maintenance of Individual
SewageADisposal«Systems.A
Sectiom 2.01(b) establishes that a building permit from a
municipality to an applicant may be granted only after the
municipality has bewn presented with DEM's written approval of

any ISDS that services the building ¢r facility.

SUBHEADING FQUR: Sewage from Vessels
GOVERMNMENT LEVEL: Federal
LEAD AGENCY: EnvironmentaldProtection Agency, United

States Coast Guard.
LEAD STATUTE: Federal Water Pollutiomn Control Act of 1972
as amended.

Section 312 mandates EPA, in consultation with the United
States Coast Guard, to promulgate performance standards for
marine sanitation devices, "MSDs" (equipment for installation on
board a vessel which is designed to receive, retain, treat, or
discharge sewage, and any process to treat such sewage).

The United States Coast Guard is mandated to promulgate
regulations, consistent with the EPA performance standards,

governing the design, comstructiocon, installation and operation of

any MSDs on board vessels ({(Section 312(b) {(1)).

15

e LRI




Enforcement of the regulations and standards is also the
responsibility of the Coast Guard (Section 312(k)). The
regulations and standards are contained in 40 CFR 140 and 33 CFR

159 for the EPA and Coast Guard, respectively.

GOVERMMENT LEVEL: State
LEAD AGENCY: . Department of Environmental Management,
Coastal Resources Management Council
LEAD.STATUTE: General Laws of Rhode Island 46-12 and
46-23
Section 46-12-3 of the Gemeral Laws mandates DEM to
promulgate standards of water quality and classify the waters of
the state accordingly, and to make, issue, amend and revcke
reasonable rules and regulétions for the prevention, control and
abatement of pollution.
These rules, regulations and standards are contained in the

Water Quality Regulations for Water Pollution Control, and are

applicable to vessels as one type of point source (Section 5,
definition of a point socurce).

In particular, Section 8.2 of these Water Quality Regulations

may apply to MSDs. It reads:

No person shall place cor discharge
pollutants potentially containing
pathogenic organisms into any waters of
the state unless the pollutant has
received disinfection prior to discharge.

"Discharge of pollutant"” is defined in Section 5 as any

addition of any pollutant ... from any point source (vessel) .3
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The Coastal Resources Management Council, through the State

of Rhode Island Coastal Resources Management Program, as amended,

1983, also has regulations disallowing sewage from vessels.
Sections 300.4(E) (1) (c) and 300.5(C) (4) state that:

Discharge of sanitary wastes to tidal waters
from boats using the facility [marinal] by
devices other than those approved by the
United States Coast Guard is prohibited.

Discharge of sanitary sewage to tidal waters
from houseboats or floating businesses using
marina aor port facilities by devices other
than those approved by the Coast Guard is
prohibited.

In addition, Section 300.6(A)(3)vdefines poiﬁt source
discharges as iﬁcluding transport vehicles or vessels from which
sewage is or may be disch;rged;‘and Section 300.6(D) (1) states
that point source discharges are prohibited in many instances in

Type 1 and Type 2 waters.

OTHER STATUTES:
Secticn 312(f) (3) and (4) of the FWPCA enables any state to
apply to EPA for a complete prohibition on the discharge of any

sewage from all vessels, if the state determines that protection

and enhancement of the quality of some or all waters within the
state require greater environmental protection. In order for this
to be approved however, EPA must determine that adequate
facilities for safe, sanitary removal and treatment of séwage
from all vessels are reasonably available. Thus,,6K EPA grants
final approval of such a prohibition, although the state acts as

the initiator.
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GOVERNMENT LEVEL: Local
LEAD AGENCY: None
LEAD STATUTE: None

There are no known local regulations regarding sewage

disposal from vessels directly to the waters.

‘SUBHEADING FIVE: 0il and Hazardous Waste from Vessels
GOVERMMENT LEVEL: Federal
LEAD AGENCY: Environmental Protection Agency, United

States Coast Guard
LEAD STATUTE: Federal Water Pollution Control Act as
amended.

EPA is mandated to develop regulations which designate
hazardous substances which, when discharged in any quantity,
present a danger (Section 311(b) (2)(a)).

Section 311(b) {3) of the FWPCA mandates that discharge of oil
or hazardous substances into or upon navigable waters in harmful
quantities as determined by the President, is prohibited.

O0il is defined as "oil of any kind or in any form, including,
bu£ not limited to petroleum, fuel o0il, sludge, o0il refuse, and
0il mixed with wastes cther than dredge spoil™ (Section
311(a) (1)). Harmful quantities of oil are contained in 40 CFR
110.1-110.9.

The FWPCA alsc established a procedure for development of the
National Contingency Plan for removal of o0il and hazardous
substances (Section 311(c) (1) and (2)).

18




OTHER STATUTES

Section 101 of the Port and Waterways Safety Act of 1972
enables the Coast Guard to establish procedures and standards for
the handling and discharge of explosives or other dangerous
articles or substances.

Section 201 of this same Act establishes that, in order to
secure vessel safety and protection of the ﬁarine environment,
‘the Coast Guard shall establish rules and regulations for the
design, comstruction and maintenance of vessels that carry liquid
cargo in bulk which is inflammible or combustible, oil, and/or
hazardous pclluting substances designated under the FWPCA.

These standards are found in 33 CFR 157, Rules and

Requlations for the Protection of the Marine Enviromment Relating

to Tapk Vessels Carrying 0il in Bulk.

GOVERMNMENT LEVEL: State

LEAD AGENCY: Department of Environmental Management,
Coastal Resocurces Management Council

LEAD STATUTE: General Laws of Rhcde Island 46-12 and
46-23

The Water Quality Regulations for Water Pollution Control,

established by DEM according to its authority under GLRI 46-12-3,
provide for hazardous waste and oil discharges through Sectiomns

10.5 and 10.6 which read:
No person shall place or discharge i
hazardous waste or hazardous substances
into any waters of the state ...unless
such waste has received pretreatment....

19
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No person shall place or discharge oil or
petroleum products into the waters of the
state unless the o0il or petroleum
products are treated as required by the
Oil Pollution Control Rules- and
Regulations as amended.

These Qil Pollution Rules mandate that no discharge, or

transfer of oil from ship to shore or shore to ship, nor

ballasting of an o0il carrying vessel shall occur unless certain
conditions and standards specified therein have been met. These
coﬁditions include such things as procedures to be followed, and

orders of approval from DEM.

The State of Rhode Island Coastal Resources Management

Program as amended, 1983, established by CRMC according to its

authority under GLRI 46-23-6, provides standards for
energy-related activities and structures occurring within tidal
waters. Energy-related activities include all operaticas
involved in petroleum processing and transfer, among other
things, A permit from CRMC is required for both ships and
facilities involved in bulk-oil transfers. Some of the standards
are located in the program, while others are found in the 1978

Energy Amendments to the Rhode Island Coastal Resources

Management Program.4

These 1978 amendments further define energy-related
activities as including the siting, construction and operation of
energy facilities, transportation of petroleum products, vessel

-

to shore transfer, vessel to vessel transfer, and storage of

petroleum products.5
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OTHER STATUTES

GLRI 46-5-2 requires that all vessels operating within
Narragansett Bay shall take a licensed pilot on board, and shall
be subject to regulations established by the State Pilotage
Commission. GLRI 46-9-7 mandates that these regulations shall
include, but not be limited to, those necessary to enable the
Commission to respond to such emergencies or catastrophic

" conditions that may océur, whether envirommental or otherwise.

Thus, the Commission might respond to a vessel collision or
accident in which 0il or hazardous wastes were spilled.

GLRI 46-9-2 also provides that every vessel transporting oil
within state waters is required to have a state licensed pilot on
board, unless the vessel is a common. carrier (vessel for hire)
and its owner heclds a certificate of convienence and necessity
from the Division of Public Utilities.

GLRI 23-19.1, the Rhode Island Eazardous Waste Management Act
of 1978 may also apply to vessels in some cases. This Act is
intended to establish a program of regulation over the storage,
transportation, treatment and disposal of hazardous wastes. This
disposal applies to land and water, and DEM is the authority
mandated to adopt plans, rules and regulations necessary to
ensure proper hazardous waste management.

GLRI 23-19.1-10 establishes a permitting system, whereby
anyone operating & hazardous waste facility and/or anvone
storing, transporting, treating or disposing of ény hazardous

waste must obtain a parmit from DEM,
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GOVERNMENT LEVEL: Local
LEAD AGENCY: None
LEAD STATUTE: None
Local authorities have no known jurisdiction over vessel

point source pollution.

" SUBHEADING SIX: Transport of Dredge Material for Disposal
GOVERNMENT LEVEL: Federal

LEAD AGENCY: United States Army Corps of Engineers

LEAD STATUTE: Marine Protection, Research and Sanctuaries

Act of 1972 (MPRSA)

Sectionm 103 of this Act designates the Army Corps of
Engineers as the permitting agency for transportation of dredge
material for the purpose of dumping it into ocean waters. Dredge
material can be a point source if contaminated with heavy metals
and/or oil, and although the actual disposal would take place

outside the Bay, transport could occur across waters of the Bay.

GOVERNMENT LEVEL: State

LEAD AGENCY: Department of Environmental Management

LEAD STATUTE: General Laws of Rhode Island 46-17.1-1 and
46-17.1-2

This statute is the state countefpart to the federal Marine
Protection, Research and Sanctuaries Act. Iﬁ esfablishes that
the transporting of waste and dredge materials over territorial
waters is prohibited without z state permit, and that dumping of
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dredge material ‘within territorial waters is also prchibited
without a state permit.

The permitting agency is designated as DEM, however, in the
case of Save Cur Sound Fisheries Assn. v. Callaway (387 F.Supp.
292) this section of the General Laws was deemed to be

unenforceable and pre-empted by MPRSA.

OCTHER AGENCY:

It would appear that CRMC also has jurisdiction cver dredge

material transporters through Section 300.3(A) (2) of the State of

Rhode Island Coastal Resources Management Program, which defines

dredged material disposal, in part, as the process of discharging
the sediments produced by a dredging operation. "The process of"
may be interpreted as including transportation of dredge

material.

GOVERNMENT LEVEL: Loczl
LEAD AGENCY: None
EAD STATUTE: None

There is no known local regulation cf the transport of dredge

meterial for the purpose of disposal.
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SUBJECT: Coastal Zone Development
OVERVIEW:

Coastal zcne development is a broad term used here to
describe activities that occur within the tidal waters of the
state (all of Narragansett Bay, from mean high tide seaward to
the three mile territorial sea boundary), inland to a distance of
two hundred feet.

The activitieg inclﬁde, but are not limited to the
construction of residential dwellings {(homes, hotels),
recreational facilities {(cabanas, piers, wharves, marinas),
sewage disposal facilities, dredging, and industrial facilities
(ports, fishing docks, fish processing facilities).

Of course, each activity may be related to some type of point
source pollution, discussed in the previous section.

In order to organize the agencies and statutes, this subject
is further divided into two subheadings and the relewvant

government level.
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SURHEADING ONE: Dredging and Dredge Spoil Disposal

GOVERNMENT LEVEL: Federal
LEAD AGENCY: United States Army Corps of Engineers (COE)
LEAD STATUTES: Rivers amd Harbors Act of 1899, as amended.

Federal Water Pollution Control Act of 1972
as amended.

The activities of dredging, filling and/or disposing of
aredge material is 6ften a necessary part of construction along
the coastal zone ana in the tidal waters, whether the
construction is for recreaticnal, industrial, commercial or
residential purposes. Dredging is also a necessary maintenance
task for marimas, ports, and navigational channels.

Section 10 of the Rivers and Harbors Act of 1899 reguires
authorization from the Secretary of the Army, acting through COE,
for any excavation, filling, or any alteration, or meodificatiocn
of the course, location, condition, or capacity of any port, :
harbor, canal, or channel of any navigable water. |

Section 404 of the FWPCA expanded COE jurisdiction through
the authority to grant permits for discharge of dredge or fill
materials into navigable waters, at specified disposal sites.

The regulations for Section 10 and Section 404 permits are

found in 33 CFR 322 and 33 CFR 323, respectively.

OTHER AGENCY:

Section 404 of the FWPCA allows EPA to prohibit specification
of a particular disposal site when it is determined that
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discharge at that location would have usacceptable adverse

effects.

GOVERNMENT LEVEL: State

LEAD AGENCY: Coastal Resources Management Council (CRMC)
LEAD STATUTE: General Laws of Rhdoe Island 46-23

Section 46-23-6 (D) (b) authorizes CRMC to issue, modify or
dény permits for dredging, filling or any other physical
alteration of coastal wetlands and all directly related
contiguous areas which are necessary to preserve the integrity of
such wetlands.

The rules and regulations of the CRMC for all activities and
areas under their jurisdiction are contzined in The State of

Rhode Island Ccastal Resources Management Program as amended.

Section 300.9 of this program contairs CRMC's requirements
for dredging and dredge materials disposal, which inciudes
obtaining a CRMC permit and DEM water quality certification for
these activities. These approvals are in addition to the federal

permit required from the Army Corps ¢f Engineers.

- OTHER AGENCY:

GLRI 46-6-1 designates DEM as the regulator for the
depositing of mud, dirt and other substances in public
tidewaters, prescribing where material may be deposited. In
addition, GLRI 46-17.1-1 designates DEM as the permitting agency
for disposal of dredge material within territorial waters.

26




The Water Quality Regulatioms for Water Pollution Control

require that DEM give certification prior to diécharge of any

pollutant (which includes dredge spoil, Sectiom 5).

OTHER STATUTE:

Section 401(a){l) of the FWPCA mandates that any applicant
for a federal permit to conduct any activity which may result in
discharge to navigable waters (such as disposing of dredge
material) shall provide the permitting authority (in this case,
COE) certification from the State. (see above), ensuring that such
potential discharge will not violate effluent limitations and
standards established under Sectioms 301, 302, 306, and 307 of
the FWPCA. .

In Rhode Island, DEM is the state agency designated to carry
out all purposes of the FWPCA, and is therefore the agency which

reviews and certifies dredge spoil disposal applications made to

COE.

GOVERNMENT LEVEL: Local

LEAD AGENCY: City or Town Councils
LEAD STATUTE: Code of Ordinances

The City of Warwick is the only City or Town known to have
enacted a local law-regarding dredge spoil disposal. In .this
City, Section 8-1.1 of the Warwick Code of Ordinances requires
City Council approval in order to dispose of dredge material on
land within the City of Warwick.
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SUBHEADING TWG: Construction in the Coastal Zone (Excluding

Dredging)
GOVERNMENT LEVEL: Federal
LEAD AGENCY: United States Army Corps of Engineers
LEAD STATUTE: Rivers and Harbors Act of 1899 as amended

Section §¢ of the Rivers and Harbors Act of 1899 requires
Corps of Engineers authorization for comstruction of dams or
dikes in navigable waters, while Section 10 requires
authofization for the building of any wharf, pier, breakwater,
jetty or other stuctures in waters of the United States.

Thus, aay construction activity that will occur in navigable
waters is subject to the approval 6f the Corps. The regulations
for Section 9 and 10 permits are located. in. 33 CFR. 321 and. 33 CFR

322 respectively.

OTHER AGENCIES:

The National Oceanic and Atmospheric Administration (NOAA)
within the Department of Commerce administers the Coastal Zone
Management Act of 1972 (CzZMA). This Act provided a funding
program for states to develop and administer coastal zone
management programs.

The Act includes some of the requirements for these programs
(Section 305(6)) and mandates the state to submit its program to

the Secretary of Commerce for review and approval (Section

-

305(4)).
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The Coastal Zone Management Program Development and Approval
Regulations are found im 15 CFR 923. They detail specific
requirements for State programs, and include procedures for
identifying the inland and seaward boundaries (15 CFR 923.30,
Subpart D) as well as three possible techniques for control of
land and water uses within the Coastal Zone (15.CFR.923.42 -
923.44, Subpart E). Each state program is reguired to utilize ome
cr a combination of the three techniques provided.

This Act also reguires that any applicant for a federal
permit to conduct an activity affecting land or water uses in the
Coastal Zone of the State, shall provide the permitting agency
with certification that the activity complies with the state's
approved program.

In addition, every federal agency conducting, supporting
and/or uvundertaking activities or development preojects directly
affecting the ccastal zone, shall conduct or support those
activities in a manner consistent with the state's program, to
the maximum extent practicable (Sectiomns 307(&)(1), {2),(3)).

The CZMA also mandates that the Secretary shall not approve
& states ccastal zone management program unless the views of
federal agencies principally affected by the program have been
adequately considered (Section 307 (c) {a)}.

Through this statute thern, many federal agencies, at
different points in time, could become inveclved, directly or
indirectly, in a states coastal zone development.

The United States Fish and Wildlife Service of the Department

of the Interior becomes involved in coastal zone development not
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only through the CZMA, but also through the Fish and Wildlife
Coordination Act. Section Two of this Act states that:

whenever any body of water is proposed or
authorized to be impounded, diverted, the
channel deepened, or ctherwise controlled or
modified for any purpose by any department or
agency of the United States, or by any public
or private agency under federal permit, such
department or agency shall comsult with the
Fish and Wildlife service...with a view to
the conservation of wildlife resources....

Thus, the Corps of Engineers in considering comnstruction

permits, for example. must consult with the Fish and Wildlife

Service.

GOVERMNMENT LEVEL: State

LEAD AGENCY: Coastal Resources Management Council
LEAD STATUTE: General Laws of Rhode Island 46-23

CRMC is authorized to formulate plans and programs for the
management of coastal resources, identify permitted uses,
locations, and protection measures; to formulate standards; and
approve,Amodify, set conditions for or rejeét any proposal fcr
any development or operation within, above, or beneath the tidal
water below the mean high water mark (Section 46-23-6(A) (e) and
46-23-6 (B) .

CRMC is also authorized to issue, modify, or deny permits for
dredging, filling or any other physical alteration of coastal
wetlands and all directly related contiguous areas which are

necessary to preserve the integrity of such wetlands, and to

grant permits for the use of coastal resources (46-23-6 (D} ) .

Through this authority, CRMC has developed the State of Rhode

30




Island Coastal Resources Management Program, designating

twenty-seven activities regulated under their area of
jurisdiction, which consists of tidal waters, and land and water
inland to a distance cf 200 feet from the shoreline (Section
100.1).

Council assents are reguired for all activities in these
areas, which includes such things as building residential
structures, commercial/industrial structures, public recreational
structures, the constiuction and/cr operation of sewage treatment
facilities or individual sewage disposal systems, energy related
activities/structures, upland dredge material disposal, and
construction of public roads, bridges, parking lots, railrocad
lines and airports.

The regulations and standards for these activities are fdund

within the program.

CTHER AGENCIES
DEM is authorized to promuldgate standards of water quality

(GLRI 46-12-3(g)), which are contained in the Water Quality

Regulations for Water Pollution Control.

These regulations become applicable if comstruction or
development activity in the coastal zone might affect water
quality. Section 12.1 regquires that no person shall discharge
any pollutant into the waters of the State without either having
cbtained approval from DEM, or an RIPDES permit. The definition

of pollutarnts includes solid waste, incinerator residue, garbage,
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wrecked or discarded'equipment, raock, sand, and cellar dirt among
other things (Section 5).

Thus, any construction activity that takes place in the
coastal zone where it is likely to affect the quality of the
water, or result in a discharge to the water, must be approved by
DEM to ensure that water quality is not degraded.

GLRI 46-6-2 designates DEM as the approval authority for
bﬁilding into or over public tidewaters any wharf, pier, bridge,
or other structure, or driving any piles into the land under
public tidewaters, or filling of any flats.

The Office of Statewide Planning in the Department of
Administration is responsible for the preparation, maintenance
and implementation of »lans for the physical, ecomomic and social
development of the State. This agency prepares a State Guide
Plan, which deals with land use, physical development and
environmental concernms (GLRI 42-11-10).

GLRI 46-23-61{A) requires_that all CRMC plans and programs
shall be developed around basic standards and criteria,
including, among other things, consistency with this State Guide
Plan.

According to the State Guide Plan Overview® and the Rhode

Island Statewide Planning Program Work Program7 the Office of

Statewide Planring reviews all permit applications which are
submitted to the CRMC, and makes written comments on whether or

not the application is consistent with the State Guide Plan,

however, it is apparently no longer the case that a review of

every application occurs.
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The Statewide Planning Program is also responsible for
conducting the State's Intergovernmental Review Program process
(IRP). This program was established by Presidential Executive
Order 12372 in 1982, and replaced what was known as the A-95
procedure.

The IRP mandates federal agencies to utilize state processes
for review and coordination of direct federal development, and/or
federal financial assistance activities (EQ0 12372).

Under the State nrocess, SPP receives all proposals that
pertain to any federal program or activity listed in the Appendix
of State Executive Order 83-11. The Appendix includes several
federal programs or activities which relate to NarragansettaBay
such as:

o) pplications for federal grants for -
Coastal Zone Manarement Administration,
construction of wastewater treatment
works, water pollution control, water
quality management planning:

o) proposals that would occur within or
affect the coastal zomne, including areas
and activities governed by the CRMC, and
proposals that would occur within or
affect coastal waters:;

o) licenses or permits for discharge of
pollutants to the water, and actions
under Sectiom 10 of the Rivers and

Harbors Act of 1899, Sections 402 and 404
of the FWPCA, Section 103 of the MPRSA.

The Statewide Planning Prcocgram reviews proposed federal

-

activities and proposed activities partially funded by federal

agencies, against applicable elements of the State Guide Plan and

the Coastal Resources Management Program (and others), and’

33

4
A
It
v

T PR

[ T TPITIN
& &



5

determines whether or not the proposals are consistent with the

CRMC program through consultation with CRMC.8

GOVERNMENT LEVEL: Local
LEAD AGENCY: City and Town Councils
LEAD STATUTE: General Laws of Rhode Island 45-24

Through zoning ordimances, local governments are empowered to
regulate and restrict ihe height, number of stcories and size of
buildings and other scructures, the location and use of
buildings, structures and land for trade, industry., residence or
other purposes, and to prohibit or limit uses of land in areas
deemed to be subject to seasonal or periodic £looding (GLRI
45-24-1).

Local zoning ordinances are applicable to all land within a
muﬁicipality's jurisdiction, including land in the coastal zone,
to the mean high tide line.

L.and use decisions for the coastal zone are, therefore,
determined in part by the City or Town Council's choice of what
the best use of the land should be, and the zones that they
create to regulate those uses, such as residential districts,
waterfront business districts, commercial districts, etc.

In addition, municipalities appoiﬁt locAal building officials
to administer the State Building Code, which regulates the types
of materials used in comnstruction, among other things (GLRI

23-27.3-107.1 and 23-27.3-107.5]}. v '
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SUBJECT: Fisheries Resources
OVERVIEW:

In 1953, the Submérged Lands Act gave .all coastal states,
including Rhode Island, title and ownership to the land and
natural resources under and within navigable waters. This state
jurisdiction extended from a state's coastline, seaward to a
distance of three miles.9

The natural fesources witﬁin this three mile limit, or
"territorial sea" icclude fish, shrimp, oysters, clams, crabs,
lobsters, sponges, kelp and other marine animal and plant
life.1l0

Narragansett Bay is eqclosed'by an imaginary line drawn froﬁ
Point Judith to Sakonnet Point, and thus the waters of
Narragansett'Bay areiinternal, and all resources within those
waters are under the jurisdiction of the state.

In 1976, this jurisdiction was reinforced with regard to
fisheries resources by legislation known as the Fisheries
Conservation and Management Act (FCMA). Section 306 (a) says:

Nothing in this Act shall be construed as
extending or diminishing the jurisdiction
or authority of any state within its
boundaries.

The FCMA went further by specifying that federal involvement
in fisheries management within state waters could only occur
under three conditions:

o there must be a council management plan
for the fishery (for example, a cod *
fishery) in question ("council®™ refers to
the New England Fisheries Management
Council created by Section 3902 of the

Act);
35
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o) fishing for that species must be done
predominantly beyond the three mile
territorial sea;

o state action or inaction must

substantially and adversely effect the
management plan.11

In Rhode Island, the conditions allowing federal intervention
are expected to occur rarely, if at all, because state management
plans for various species are virtually the same as federal
pians.12

Federal involvement in fisheries management within state
waters is further affected by the Fish and Wildlife Coordination
Act (P.L., 85-624). This Act regquires that any federal or
federally permitted agency proposing to modify any body of water
{for example, dredge a channel), must comsult with the state
agency administering control over wildlife resources, and the
United States Fish and Wildlife Service. The purpose of this

requirement is to ensure conservation during development projects

{Sectiocn 2(a)}).

SUBHEADING: Fisheries Management

GOVERNMENT LEVEL: State

LEAD AGENCY: Marine Fisheries Council (MFC)
LEAD STATUTE: General Laws of Rhode Island 20-3

The state agency primarily responsible for marine fisheries
in Rhode Island is the Marine Fisheries Council (MFC) created by
GLRI 20-3. With the exception of the Town of New.Shoreham, which
manages the resources within the Great Salt Pond, local
governments have no authority over fisheries.13
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The MFC has regulatory jurisdiction over all marine animal
species, and has the specific powers and duties to promulgate and

adopt rules and regulations governing the following activities:

o The manner of taking fish, lobsters and
shellfish.
o The legal size limits of fish, lobsters

and shellfish to be taken or possessed.

o) The seasons and hours during which fish,
lobsters and shellfish may be taken or
possessed.

's) The numbers or quantities of fish,

lobsters and shellflsh which may be taken
or possessed.

! the opening and closing of areas within
the coastal waters to the taking cf any
and all types of fish, lobsters and:
shellfish (GLRI 20-3-2}.
Ancther power of the MFC is to designate areas of the shore
as shellfish management areas for the purpose of enhancing the

cultivation and growth of marine species, and managing their

harvest (GLRI 20-3-4).

OTHER AGENCIES

In carrying out its responsibilities, MFC interacts with
another state agency, DEM's Division of Fish and Wildlife (DFW)
which provides the data base for, and recommends regulations to
the MFC under GLRI 20-1-1 and 20-1-2.14 Shellfish Management
Areas are designed by the MFC "on the advice and qooperation of

the director of envircnmental management®™ (GLRI 20-3-4) and the

director also "may issue licenses for the taking of fish,
shellfish, and ldbsters™ (GLRI 20-2-1).
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DEM's Division of Enforcement is responsible for enforcing
the regulations mandated by MFC (20-1-8) while DEM's Division of
Water Reéources has the power to open and close areas for
shell-fishing based on the sanitary condition of the water (GLRI
20-8.1-3)15,

A third state agency which affects shellfishing in Rhode
Isiand is the Department of Health. Within this Department, the
.Division of Food and Sanitation is mandated to adopt regulations
to assure the sanitaryv quality of shellfish brought in for sale,
and also for the conduct of shellfish businesses {GLRI
21-14-3) .16

fourth state agency involved in fisueries is the Coastal’
Resources Management Council (GLRI 46-23). Along with the Chiefs
of the Divisions of Enforcement and Fish and Wildlife of DEM, the
chairman of CRMC serves imn an advisory capacity to the MFC (GLRI
20-3-1) .

According to the State of Rhode Island Coastal Resources

Management Program, in considering applications, CRMC or any

interested party, may raise substantive ocbjections to an
apprlication. Substantive ocbjections are defined, in part, by
"evidence which demonstrates that the proposed activity dr
alteration has a potential for significant adverse impacts
on...pioclogical communities including shellfish and finfish
resources,..."{Sections 110.1 and 110.2). Thus, CRMC may play a
role in fisheries management through this mechan%;m.

CRMC is also the permitting agency for agquaculture activities
in coastal waters, however, CRMC must notify and comnsider the
recommendations of DEM and MFC in their review of agquaculture
permit applications (GLRI 20-10).
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Contextual Review Analysis -

The major federal agencies involved in management of the Bay
are the Environmental Protection Agency, U.S. Ccast Guard, U.S.
Corps of Engineers, National Oceanic and Atmospheric
Adminstration, and U.S. Fish and Wildlife Service.

The major pieces of federal legislation are the Federal Water
Pollution Control Act; the Rivers and Harbors Act; Marine
Protection, Research and Sanctuaries Act; Port and Waterways
Safety Act; Coastal Zone Management Act; Fish and Wildlife
" Coordination Act; and the Submerged Lands Act.

One function of federal legislation appears to be that of
providing envirommental standards which act as minimum
requirements on a national level, but which may be made more.
stringent by each state.

For example, the FWPCA mandates EPA to develop pretreatment
regulations and standards, but these regulations allow for
states, and even individual treatment facilities, to have
stricter iimitations.

This function allows states some leeway, in that site-
specific environmental considerations can be addressed, while at
the same time, a national minimum is in place to ensure that
something is done in every state.

Another role of federal legislation is to provide an
oversight capability, allowing a federal agency to approve or
disapprove regulations that are made by states. i

For example, the CZMA provides that NOAA must approve state

management plans; the FWPCA requires EPA to review state water
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quality standards ana approve pretreatment programs.

Presumably, this role allows for the expertise available at
the federal level to be utilized at the state level. This also
ensures a certain degree of consistency among states, which is
impértant dﬁe to the interstate nature of most coastal waters.

An additional role for federal legislation is to provide for
the maintenance of certain traditional federal respomsibilities,
in particular those of navigation and interstate commerce.

.For example, the intent of the Rivers and Harbors Act in
providing the Corps of Engineers with its responsibilities was to
ensure that navigable waters remained free of obstructions that.
might impair interstate commerce. Over time, Corps
responsibility has been expanded to tﬁe consideration of
environmental concerns as well.l7

The major state agencies involved in the management of the
Bay are the Coastal Resocurces Management Council, Department of
Environmental Management, Marine Fisheries Council, and the
Office of Statewide Planning.

" In most cases, the authorities vested in these agencies are
legislated through the General Laws of Rhode Island, and often
the authority coriginated through federal legislation.

For example, the General Laws give DEM authority to establish
pretreatment standards, but this authority develcoped out of
federal regulations requiring states to have pretreatment
standards in ordér to obtain approval for state discharge
permitting systems.

Thus, state governmental agencies are characterized by having
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been deiegated power to implement federal statutes. Typically,
resulting state statutes resemble federal statutes, in that they
are subject specific, for example, governing water pollution,
navigation, environmental management, coastal zone management,
etcetera.

The major municipal agencies are the City and Town Councils,
and although these loc;l bodies possess police power for ensuring
.public health, safety, and welfare, in most cases the police
powers have not beea extended tc establishing environmental
prctection regulations.

This study has found only two situations in which localities
have established environmental regulations. The first is in the
City of Warwick with its ordinance governing disposal of dredge
spcil within city limits. The second is local responsiblity for
establishing pretreatment programs and standards in the absence
of the state assuming responsibility, and in this case, local
pretreatment programs are regquired by the Rhode Island state
program.

This general absence cf local environmental regulation may
result from non—-delegation of the powers necessary to implement
and enforce environmental regulations on a local level by state
and/cr federal agencies. It may also result from localities not
wishing tc take authority over environmental activities.

Lack of local regulation may be a constraint for Bay
management, since municipalities have a great deél of knowledge
regarding effects of site-specific, local alterations to the

environment.
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Under the subject heading or Point Source Pollution, four
Overlaps emerge from the inventory. Aadditional overlaps in
jurisdictiomal authority emerge from each of the case studies,
and are discussed in those sections.

The first overlap is with regard to individual sewage

disposal systems. Both DEM and CRMC have authority over ISDSs

when they are in or are to be in the coastal zone. DEM regulates

.via the Rules and Regulations Establishing Minimum Standards

Relating to Location, Design, Construction and Maintenance of
ISDSs. CRMC also regulates location of ISDSsland construction
characteristics through Section 300.6 of its program.

Thus, two agencies have authority over ISDSs in the coastal
zone, and an applicant desiring to comstruct or modify an ISDS
must get two separate approvals; an ISDS permit from DEM, and a
CRMC approval. Further analysis cf the implications of this
overlap is found in the case study of the Chepiwanoxet
development.

The second coverlap regérds sewage from vessels. In this
case, both CRMC and DEM prohibit sewage from vessels (a point
source) without disinfection or from non-Coast Guard approved
devices. »

The third overlap is with regard to o0il and hazardous waste
from vessels. Once again, the overlap occurs between DEM and
CRMC; DEM regulates discharge of 0il into waters of the state,
transfer of ©0il from ship to shore and shore to éhip, and

ballasting of o0il carryving vessels through the 0il Pollution

Control Rules and Regulations; CRMC regulates all operations
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involved in energy-related activities in tidal waters through
Section 300.8 of its program.

An informal and undocumented procedure is apparently used by
the two agencies to determine which takes the lead in these
situations.

The fourth overlap is with regard to the transport of dredge
material for disposal. 1In this case, the overlap is between COE
DEM; and CRMC who are all authorized to issue permits for
transport of dredge material.

Although the DEM statute has been deemed unenforceable and
rre-empted by the federal law, it reméins unamended, and may
serve to cover any situations that might escape the federal law.

Under the subject heading of Coastal Zone Development, four
overlaps emerge from the inventory. Once again, it should be
noted that additional overlaps in jurisdictional authority emerge
from each of the case studies and are discussed in those
sections.

In the first overlap, both COE and CRMC regulate dredging and
dredge spoil disposal through dual permitting procedures. An
applicant hoping to carry out this activity must obtain both a
CRMC permit and a COE permit before commencing a project of this
type.

CRMC attempts to coordinate the dual system by designing
their requirements such that they complement the Corps', and
allowing an applicant to apply for the Corps' pefﬁit concurrently
with the CRMC application, rather than making it strictly a
prerequisite,l8
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In the second overlap, both DEM and CRMC regulate dredging
and dredge spoil disposal; DEM regulates this activity through

the Water Quality Regulations for Water Pollution Control which

require certifiéation that activities will not degrade water
quality.

DEM is also appointed as the regulator for deposition of
substances in tidal waters, and as the permitting agency for
-dredge spoil disposal within territorial waters through GLRI
46-6-1 and 46-17.1-1.

At the same time, CRMC is authorized through its enabling
legislation, GLRI 46-23-6 (D) (b), as having the authority to
issue permits for dredging and.filling, and its regulations
require CRMC permits for dredging and disposal.

Thus, it appears that three agencies have authority for
dredging and disposal in Narragansett Bay, COE, DEM, and CRMC.
COE authority was given for the purpose of maintaining
navigation; DEM for the purpocse cf maintaining water quality, and
CRMC for the pﬁrpose of coastal zone management.

Once again, there is apparently an informal agreement between
DEM and CRMC regarding their cross jurisdictional permitting
authority, however, the statutes stand unamended.

A third overlap under the subject heading of Coastal Zone
Development emerging from the inventory regards construction in
navigable waters, and essentially this is the same overlap that
occurs with dredging. Three agencies, COE, DEM,'and CRMC have
approval responsibilities for any work in navigable waters.
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COE issues permits for construction of wharves and piefs
through Section 10 of the Rivers and Harbors Act; DEM issues
certification that the wharves and piers will not degrade water
quality througﬁ the Water Quality Regulations, and is authorized
as the approval authority for comstruction of wharves and piers
through GLRI 46-6-2; and CRMC is a permitting authority for such
construction through GLRI 46-23-6 (D) and its program.

With regard to construction on the shoreline itself, there is
a fourth jurisdicticnal overlap between municipalities who are
authorized. to zone their land for certain uses-under GLRI 45-24,
and CRMC which has, through its regulations developed under GLRI
46-23, zomned the same land for-certain uses.

The various agencies. and respective responsibilities
presented in this inventory are diagrammatically represented in

matrices following the summary.:

Summary
This inventory of jurisdictions, statutes and regulatory
powers has provided a framework that has shown two major
regulatory thrusts in the existing Bay management structure:
1. statutes and regulations that pertain to
water quality of the Bay, and their
implications for marine resources,
recreational and other Bay activities.
2. statutes and regulations that pertain to
development activities as they ultimately
impact the quality of the Bay. .
The relationship between these two thrusts as they converge

in the management of Narragansett Bay are described and analyzed

in the case studies to follow.
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There are three observations which are germane to any

inventory of statutes and jurisdictions. They‘are:

1. The perception and utility of statutes and
regulations have changed from a narrow intent
to a more comprehensive viewpoint.

For example, water pollution statutes
and regulations were originally
developed from a narrow standpoint of
health considerations, but have grown to
be inclusive of environmental concerns.
Coastal zone statutes were initially
developed around the idea of the coastal
zone as a geographic interface with
consideration of such fragile
environments as salt marshes and marine
wetlands. Now the statutes are rapidly
meving towards concern for all and
every development in the coastal zone,
recognizing the inextricable
relationship between land use and the
adjacent coastal waters.

2. In the implementation of federal
environmental policies and statutes, primarvy
responsibility (ie. permitting) has been
delegated to state and local jurisdications.

The major regulatory control in Bay
management remains the permitting
system; and, with the exception of
navigational controls which remain under
the jurisdicticn of the federal
government, there has been a delegation
of powers from the federal to the state
level of government. The state has
undertaken delegated responsibilities
for permitting, and implementation of
necessary programmatic actions, of which
the permitting system is essential.

3. The inventory has also shown that, by far,
standards, regulations and operational .
rermitting are for generic phenomena, ie.,
problems that are statewide in scope, as
cpposed to standards, regulations and
operational permitting that are for
Narragansett Bay specifically.
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The following three case studies (Chapter Four} illustrate
the effects of the two major jurisdictional and‘regulatory
thrusts of water quality and development activities, as well as
the observations made above.

1. Chepiwanoxet Proposal

A case study of a developmental activity as
impacted by land-use and water quality
regulations.

2. Industrial Pretreatment

A case study of the process of the delegation
of powers, the process of intergovernmental
review and approval, and the apparent lack of
a common strategy for implementation during
the two processes.

3. Mount. . Hope' Bay

A case study of differential water guality.
classifications in two adjacent states as a
result of the process of delegation of

powe.s, and the recognition of the state as

the ultimate implementor of water quality
standards.
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12.

NOTES

Stephen Clsen and George Seavey. 1983. State of Rhode Island

Coastal Resources Management Plan.. (University of Rhode
Island Publications Office, Kingston), Section 100.1.

Ibid, Sectionm 300.6.

The FWPCA, Section 312 (f) (1), mandates that no state may
adopt statutes or regulations with regard to the design,
manufacture, installation, or use of any marine sanitation
device. Section 8.2, therefore, may be the state's way to
cover any situations that cannot be handled by federal law.

Olsen and Seavey, Section 300.8.

United States Devartment of Commerce. National Oceanic and
Atmospheric Administration. 1978. State of Rhode Island
Coastal Resources Management Program and Final Envircnmental
Impact Statement. pp. 216-245.

Rhode Island Statei..de Planning Program. 1984. State Guide

Plan Overview. Report Number 48. (Providence, Rhode Island),.

pg. 01.11.

Rhode Island Statewide Planning Program. .1984. Work

Program. {Providence, Rhode Island), pp. II-46 - II-47.
Ibid, pp. II-35 - II-36.

The Submerged Lands Act. Public Law-31-65. Section 3.
Ibid, Section 2{e).

Francis S. Camerom. 1977. "Implications of the Changes in
Fisheries Law for the U.S. Coastal States. In U.S. Coastal
Belt: Conflict, Resclution, Promise. Edited by Lewis M.

Alexander. (Center for Ocean Management Studies, University
of Rhode Island, Kingston, Rhode Island), pg. 54.

Johr Cronin. Department of Environmental Management. Division
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1985.
Ibid.
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Planning Work in a Waterway or Wetland? (New England
Division, Waltham, Massachusetts), pg. 4.

17. United States Army Corps of Engineers. No date. re You
18. Olsen and Seavey, pg. 79.
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CHAPTER FOUR

CASE STUDY ANALYSES

As previously mentioned, three topics affecting the Bay were
examined via case studies; coastal zone development, point source
pol_ution and interstate jurisdiction.

The purposes of these examinations were to highlight *
jurisdictional autnorities most active in Bay management, locate
additional overléps and/or conflicting authority not captured by
the inventory, the communication and/or procedural links between
agencies, and confliict resolution processes.

The first topic, that of coastal zone development, wsas
examined via a case study of the development proposal for a
condominium/marina complex on Chepiwanoxet Island, Warwick, Rhocde

Island.

I. TOPIC ONE: COASTAL ZONE DEVELOPMENT ,j

CHEPIWANOXET PRCPOSAL ANALYSIS

A. INTRODUCTION

Chepiwanoxet is & peninsula of approximately ten acres which
extends from the mainland into Greenwich Bay. The peninsula

artially encloses a smaller area of the Bay known as Greenwich

e

ove.l

N

In 1581, the firm of Greenwich Bay Yacht Basin Associates
{GBYBA) began an effort tc construct a condominium and adjoining
marinpa on the Chepiwanoxet peninsula.2 The effort for this
development is still underway and is, at the time of this 1 |
writing, under litigation in the Rhode Island court system. é
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The issue which is being litigated was raised in Cctober,
1985, when a Cocastal Resource Management Council (CRMC)
subcommittee began ité hearings on the GBYEBA appliéation. The
subcommittee raised the issue of whether the application would be
considered under the 1978 or the 1383 (amended) CRMC program.

The issue is critical because, although not certain, it is
probable that the applicant's prqject would not be approved by
CRMC under the 1983 program.

Iﬁ December, 1985, the subcommittee ruled that the 1983
program would apply to the project proposed by GBYBA, The
applicants immediately appealed this ruling to the Superior
Court. Save The Bay and the Rhode Island Shellfishermen's
Association joined as defendants/intervenors in the matter.

On March 11, 1986, Mr. Justice Orton held that the
subcommittee should be estopped from applying the 1983 nlan to
the GBYBA proposal.

In their appeal to the Supreme Court asking for a reversal of
Justice Orton'’s ruling, Save The Bay and the Shellfishermen's
Association now contest certain proéedural actions and the
findings of fact upon which the decision was based. 1In
appellant’'s brief it is argued that the issue of estoppel was not
properly in the pleadings before the Court and was not a proper
matter for decision.

Additionally, appellant's argue that certain findings of fact
by the Superior Court, leading to its decision, are issues which

ought to be litigated.
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As this case proceeds to a hearing at the State Supreme
Court, the key issues for this case study are the procedures far
development, and an evaluation of these procedures to draw out
jurisdicticnal overlaps and regulatory inconsistencies.

In order to carry out the development, GBYBA was required by
various laws to obtain approvals/permits from different local,
state and federal agencies. The attainment of these approvals/
permits is the variable which ultimately determines whether cr
not, and how, develcpment occurs, and thus is the focal point of

this case study.

B. PROCEDURES FOR DEVELOPMENT

Prior to the start of comstruction, GBYRBA needed the
fellowing: an individual sewage.disposal:system permit from the
Department of Envircnmental Management (DEM), a zoning change
from the City of Warwick: City approval to dispose of dredge
material on land within city limits; water guality certification
for the condominum from DEM; water quality certification for the
marina from DEM; a Section 10 permit from the Army Corps cf
Engineers; and a CRMC permit for the entire project (the latter
twe permits had not been cbtained aﬁ the time of this writing).

CRMC is the state agency which is charged with the
responsibilities of'planning and management for the coastal zone,
formulating policies and adopting regulations necessary to
implement the plans and management programs, and issuing or

denying permits for any work in the coastal zone.3
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It is the policy of CRMC that all local and state ordinances,
regulations and/or statutes must have been complied with prior to
consideration by CRMC for approval of an activity.4s3

Therefore, the first step taken by GBYBA was to obtain the
necessary approvals from the City of Warwick. Two approvals were
necessary in this case; the zoning change, and permission to
dispose of dredge material on land. The request for a zoning
change triggered an additional set of prerequisites.

According the the City Planning Department, the change of
zone was predicated upon formal approval of the individual sewage
disposal system (ISDS).6 Therefore, GBYBA applied for a permit
from DEM's Divison of Land Resources.

DEM is charged with establishing minimum standards relating
to the location, design, comstruction and maintenance of all

sewage disposal systems.7

The Rules and Regulations Establishing Minimum Standards

Relating to Location, Design, Comstruction, and Maintenance of

ISDSs allow DEM to schedule a public hearing if the system is
designed to receive more than 5,000 gallons per day and
subs;antial objections to the comstruction are received.8

A hearing was convened by DEM, and based on the evidence
presented, DEM did grant GBYBA the permit to build the Isps.?
However, the change of zone was also predicated upon the
attainment of a water quality certification.10.11 For this,
GBYBA applied to DEM's Division of Water Resources, which
administers the water pollution laws. Authorized by The General

Laws of Rhode Island, 46-12-3, the Water Quality Regulations For
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Water Pclluticomn Control require state certification that

discharges of pollutants will not violate water quality
standards.l2

DEM granted this certificaticn after finding that the
condominium woulid not result in a violation of water quality
criteria.l3

Having obtained both the ISDS permit and water quality
certification, GBYBA petitioned the Warwick City Council for the
zoning change. At the same time, GBYBA sought approval to
dispose of dredge material upon the peninsula, which was required
by Section 8-1.1 of the City's Code of Ordinances.

This ordinance requires City Council approval after a publié
hearirg, and in order to save time, the hearing dealt with both
the zoning change request and the dredge disposal issues.l4,15

At the comnclusion of the hearing, GBYBA received both
approvals. Their next step was to obtain any necessary state
approvals.

Since cperation of the marina had the potential to discharge

pollutants, its construction was subject to the Water Quality

Regulations, Sectiom 15, and therefore a second water quality
ceréification from DEM was needed.

DEM issued the certification, however, it contained several
stipulations, the main one being a reduction of the marina from
200 slips to 55 slips.l®

DEM felt the reduction was necessary to ensure’ that water
quality criteria would not be violated.l7 GBYBA sought an |
appeal from this condition, and a public hearing was held under
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42-35-9 of Rhode Island's General Laws, the Water Quality

Regulations, and the Administrative Rules of Practice and

Procedure for DEM.18

GBYBA also appealed another, separate DEM decision, which was
the denial of variances frqm two of the ISDS regulations. Both
appeals were consolidated into one hearing.l9 After hearing
the testimony from both parties, the hearing officer upheld both
the 55 slip limit and the denial of variances.20

At this point, GLYBA had obtained the necessary local and
state approvals for consideration by CRMC, even though the design
of their preciject had changed. Their next step was to apply for
CRMC approval and a permit from the Army Corps of Engineers
({COE). Each of these authorities has additiomal intermal
procedures necessaxy for their processing of an application. At
the present time, these items have not been granted.

The interxrmal procedures of CRMC involved another Division of
DEM, the Division of Air and Hazardous Materials (DAHM). CRMC
submitted GBYBA's application to this Division in order to
confirm data which indicated that dredge material from the
construction was non-hazardous. This data was collected by an
independent firm for GBYBA, and CRMC submitted it DAHEM under an
informal and broad interpretation ¢f the state's Hazardous Waste
Management Act (GLRI 23-19.1). This internal prccedure has been
discontinued in the recent past.21

The involvement of COE comes via the Rivers and Harbors Act

of 1899. Section 10 of this Act mandates that any work which

o

takes place in navigable waters of the United States requires
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permit from COE. This work includas dredging, and comnstruction

of certain structures (such as the concrete float system to be
used as docks) .22

CCE'S internal procedure includes review of the application
by other federal agencies. This review is required by federal
laws such as the Nationmal Environmental Policy Act, the Coastal
Zone Management Act, -and the Fish and Wildlife Coordination
Act.23 The other federal agencies make recommendations to COE
which are considered in the decision of whether or not to issue
the Section 10 permit.

At present; the Environmental Protection Agency, National

Oceanic and Atmospheric Administration, and Department of the

Interior have:-commented, and each expressed major ccncerns cver

the affect of the criginal 200 slip marina. Their comments
indicate however, that the reduction to 55 slips would probably
be more acceptable, and they ask to be allowed to comment

separately on this new reduced plan.2%4,25,26

C. EVALUATION

Upon evaluating the procedure undertaken by GBYBA to obtain
these approvals/permits, and the events surrcunding tne
processing éf their application, incomnsistencies within the
system appear, which may impede BRay management.

The apparent format of the approval/permitting system where
these inconsistencies occur may be described as pytramidical,
meaning that approvals/permits for any type of project are
obtained in a step-by-step manner until an application reaches
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CRMC at the top, or apex, of the pyramid.

CRMC is located at the apex by virtue of its coastal program,
in which the prerequisites must be met before CRMC will issue its
permit. In all cases where an activity is not prohibited
.outright by the program, the prerequisites consist of either
"proof of certification of compliance with all applicable state
and local statutes, ordinances, and regulations” (for a Category
A application)27, or "a demonstration that all applicable local
zoning ordinances, b:ilding codes, flcod hazards standards, and
all safety codes, fire codes, and environmental requirements have
‘or will be met, and that there will be no significant
detericration in the quality of the water in the immediate
vicinity as defined by DEM"™ (for a Category B application) 28,

In addition to these initial requirements, each individual
activity may have another, more specific set of prerequisites
which vary from one activity to anqther. For example,
prerequisites for construction of a residential structure consist
of a lccal building permit, an ISDS permit, satisfaction of all
loczl zoming ordinances, building codes, flood hazard standards,
and state fire codes and environmental requirements;29
prerequisites for filling in tidal waters are water quality
certification from DEM and assent from the Army Coips of
Engineers.30

Because CRMC requires these préreqﬁisites, the appearance of
a coordinated pyramidical system is created, with €RMC acting as
an "umbrella" authority which judges each application on its
overall, holistic effects to the Bay.
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The position of CRMC at the top of the sequence is. formally
established by its enabling legislation. GLRI 46-23-1 in part i
reads:

««+ it shall be the policy of this state that :
preservation and.restoration of ecological |
systems shall be the primary guiding principle |
upon which environmental alteration of coastal |
resources will be measured, judged and %
regulated .... That these policies can best
be achieved through the creation c¢f a coastal
resources management council as the principal
mechanism for management of the state's
coastal resources {emphasis added).

In addition, 46-23-6(C) (a) reads:
The Council shall have the following
coordinating powers and duties: Functioning o
as a binding arbitrator in any matter of ) o
dispute involving both the resources of the :
state's coastal region and the interests of
two or more municipal or state. agencies.

However, the pyramidical format created is not, in practice,
a coordinated system, because the steps taken to reach CRMC are

not always linked, and there are jurisdictional overlaps and i

regulatory incomsistencies. j

Jurisdictional Overlaps and Regulatory Incomnsistencies in

the Approval Permitting System. ;

The first jurisdictiomal overlap that results in a regulatory
inconsistency is between local zoning cordinances and the CRMC
zoning plan contained within its program.

Historically, localities have been delegated the police

i
]
)
:
;
g
;
§
;
;
i
;

powers of zoning land uses, establishing fire codes, electrical .
codes, and building codes in order to protect the health and

welfare of the people.
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Zoning is a pclice power measure enacted by

units of local government under permissive

legislation ... zoning regulations establish,

in advance of applications for development,

groups of permitted uses that vary from

district to district.3

GLRI 45-24 enables localities to regulate and restrict the

height, number of stories and size of buildings and other
structures, the location and use of buildings, structures and
land for trade, industry, residence or other purposes, and to

prohibit cor limit uses of land in areas deemed to be subject to

seasonal or periodic flooding (emphases added).

Therefore, local governments determine whether a particular
parcel of land, such as Chepiwanoxcl, is to be used for
residential structures, for waterfront businesses, or for any
other use of the land. This jurisdiction extends to the mean
high water mark where jurisdiction of the state begins,.32

However, CRMC has also zoned the ccastal area within its
jurisdiction, which includes tidal waters and "all lands and
waters directly adjoining shoreline features that extend inland
two hundred feet from the inland border of that shoreline
feature."33

CRMC's enabling legislation does not specifically delegate
zoning powers to the Council; rather it mandates the Council to
plan for and manage the resources of the state's coastal region.
The resource management process includes the formulation of plans
and programs for the management of each resource,.the

identification of permitted uses (emphasis added), locations,

protection measures and so forth (46-23-6{A) {e)).
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Through such broad power, CRMC created its program, which
includes a zoning scheme in which the entire coastél zone,
extending inland two—ﬁnndred feet, is designated with specific
uses which may be considered for approval or are prohibited
outright.34

Thus, within an area of . land along the coast from the mean
high water mark to two-hundred feet inland, there are two
jurisdictional authorities and two separate zoning schemes
governing allowable uses.

In creating the CRMC zoning plan, localitlies were contacted
in order to discuss the zoning, and account for local plans. When
the fipal hearing was held, a.méjority of towns had endorsed the
CRMC prdgram~35'

However, localities often amend zoning ordinances tec allow a
variety of opportunities and a building of the tax base, and not
all opportunities for local growth could be foreseemn and included
in the CRMC program.

Therefore, since local zoning and CRMC zoning were never
formally linked, and are not exact replicas of one another, the
land in the coastal zone is governed by two authorities, each
responsible for determining allowable use. The end result of
this situation is that a locality may give permission to an
applicant to carry out a land use within the coastal zone that is
prohibited by CRMC's zoning plan.

Chepiwanoxet is an example of this result. THe City had
zoned this area as Waterfront Business. Through an amendment, a
portion was zoned Residential District. This deemed both the
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marina and condominium appropriate uses according to the City.
However, accrding to CRMC's zone of Type Two, both marinas and
residential structures are prohibited outright.36

A dual message is given ... permissibility by the.locality
versus prohibition by CRMC. The regulatory inconsistency and
jurisdictional overlap breaks the pyramidical format of the

approval/permit system.

A second jurisdictiomal overlap and regulatcr inconsistency
which has been identified as breaking the pyramidical format is
within the regulations of two state agencies, DEM and CRMC.

The Water Quality Regulations for Water Pollution Control

administered by DEM divide the waters of the Bay into several
areas. Each area has been assigned a present and proposed water
quality designation of either SA, SB, or SC (Table One).

Each designation has corresponding physical, chemical and
biolcgical standards as well as corresponding uses which are
suitable for those areas and water quality (Tables Two and
Three).

DEM is responsible for ensuring that no discharges afe placed
into waters of the state that would cause the physical, chemical,
or biological standards to be violated. This enables the water
quality to remain suitable for the uses named.37.38

In order to ensure that a proposed activity will not result
in a discharge that would violate existing standards, DEM reviews
all projects that may affect water quality. If it is determined

from this review that criteria will not be violated, DEM issues a
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TABLE ONE
NARRAGANSETT BAY DRAINAGE BASIN
And Other Sea Waters

Section Pregent Water o .

= : Quality Conditions Classificatio:
‘Quter Apponaug Cove and northwest of a line
from Cedar Tree Point to end of Neptune Ave.
an the west share

S8 SB

Warwick Cove naorth of a line from boat ramp
at QOakland Beach to rock abutment of abandoned |
railroad trestle on east share S8 S8 |

Greenwich Cave south of Long Point SC SC :

'

Greenwich Cove north of Long Point and west
of a3 line from the northerly point of Long

Point ta the southerly point of Chepianoxet :
Island SB S8

~Potter Cove at Prudence Island 'SB S8

The waters in the vicinity of East Ferry

west of a 1ine from Bryer Point to a point
approximately 1500 feet south of Marragansett ' .
Ave, (61 acres) S8 _ S8

West Passage off Jamestown in the vicinity

of West Ferry, south and east of a line from:

the Rhode Island Department of Health range

marker located at the western end of Hatson

Avenue to Dutch Island Light House and north : |
and east of a line from the southwest corner _ )
of the 01d Ferry dock to the northedst extrem- %
ity of Dutch Island S8 S8

The waters within 500 .feet of the firing
pier of the U.S. Navy Torpedo Testing
Station, Gould Is?gnd Y-

The waters in the vicinity of the outfall
from boat building facilities at Arnold
Point, East Passage sC ¢ |

The waters in the vicinity of the United States
Fuel Station at Melville, East Passage SC sC |

The waters in the vicinity of Taylor Point
which are within 300 feet of Jamestown : .
marine outfall sewer {7 acres) sC -

; %

The waters in the vicinity of Taylor Point, .
exclusive of those waters described above,

south of a line from the northernmost extremity

of Taylor Point to can buoy 13, north of a line

from a point of land approximately 1000 feet
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6.22 Sea Water
Class sSA

" Class SB

Class SC

TABLE THREE

bathing and contact recreation
shellfish harvesting for direct human consumption
fish and wildlife habitat

shellfish harvesting for human consumption after
dupuration o

bathing, other pr1maty contact recreational
activities

fish and w11d11fe habrtat

boating, other secondary contact recreational
activities

fish and wildlife habitat

industrial coolirng

good aesthetic value
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water quality certification for the activity.3

This certification is omne step in the apparent pyramidical
approval /permitting system for any activities in the coastal zone
which have the potential of resulting in a discharge to the

water.

The State of Rhode Island Coastal Resources Management

Pfogram administered by CRMC also divides the waters of the Bay
into several areas, each being designated as a Type 1.,2,3,4,5, or
6. In this case, there are no corresponding physical, chemical
or biclegical criteria describing water quality, however there
are twenty-seven uses which have been determined to be either not
suitable and therefore prohibited (P}; potentially suitable and
therefore considered under a Category A or B assent (A,B}) or not
applicablie {NA) for each type water. These uses can be seen in
Table Four, and an example of how CRMC has divided the Bay can be
seen in Diagram One.40

Genefally, CRMC will not consider a permit application if the
activity is to occur in a prchibited area (althcugh an applicant
may attempt tc receive a permit through a special exception
procedure for prchibited activities under Section 130 of the
Program) .

CRMC will comnsider issuing a permit for an activity if it is
allowed through a Category A or B assent. In comsidering whether
cr not to grant the permit, CRMC takes into accouné certain
prerequisite approvals/permits, one of which is often water
quality certification or some other demonstration that water
quality will nect be violated.4l
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TABLE FOUR

Type 3 Waters

Filiing. Removal. and Grading of Shoreline Features

Residenttal Structures P p P P A P P P A B
Commercial/Industrial Structures ' B B P p B P B B B B
Public Recreattonal Siructures B B P B B P B B B B
Recreational Mooring Areas BLNA NA NA NA NA NA NA NANA
Marinas ' B B P B B P B B B B
Launchtng Ramps® B B P B B F B B B B
Restdential Docks.® Plers.® and Floats ’ A A P A A A A A A B
Moortng of Houseboats . B NA NA NA.NA P NA NA NA NA
Mooring of Floating Busineases P NA NA NA NA P NA NA NA NA
Municipal Sewage Treatment Facilities P P P B B P P B B B
Individual Sewage Dtsposal Systems » P P P P A P P P B B
Point Discharges — Runoff A A ' A A A A A A A A
Potnt Discharges — Cther : B- B P B B P P P B B
Non-Structural Shoreline Protection A A A A A A A A A A
Structural Shoreiine Protection F‘acﬂlt;ca B B P P B P B B B B
Energy-related Activities/Structures B P P P B P B B B B
Dredging — improvement B NA NA NA NA P NMA NA NA NA
Dredging — Maintenance A NA NA NA NA P NA NA NA NA
Open-Water Dredged Matertal Disposai B NA NA NA NA P NA NA NA NA
Upland Dredged Matertal Disposal NA B B B B P B B B B8
Beach Nourtshment B B B B B P NA NA NA B
Flling in Tida! Waters B NA NA NA NA P NA NA NA NA
Aquacuiture B NA NA NA NA P "NA ONA NA NA
Mosquito Control Ditching A NA NA NA NA A N2 NA NA B
Mining . P P P P P P P P P P

Construction of Pubiic Roads. Bridges. Parking B P P P B P B B B B
Lots. Ratiroad Lines. Airports

71



The water quality certification prerequisite coordinates the
DEM and CRMC procedurally, but this does not eliminate a basic
inconsistency which breaks down the pyramidical format.

The following four examples demonstrate the inconsistency:

Greenwich Cove south of Long Peint, has been assigned a class
of SC by DEM. This same body of water has been assigned to Type
1 - Conservaticn Area by CRMC (Diagram One and Diagram One
Overlay) .42

According to the CRMC designation, commercial/industrial
structures, public recreatiomal structures, marinas, launching
ramps, residential docks gnd piers, point discharges and other
uses are prohibited in the tidal waters of this area.43

According to DEM's SC designation, the water quality in this
area 1s the lowest guality allowable. Thus, in some cases DEM
might easily be egble to certify many of the activities that are
prohibited by CRMC. As long as the point discharge, structure,
marina etc., would not violate the physical, chemical, or
biolcgical standards, which are lower than the octher two
categories, DEM could be in a position of aﬁﬁroving an activity
that another state agency disapproves.

In addition, DEM's standards for SC are what is necessary to
maintain a watef quality suitable for boating, and yet CRMC's
designation for this area, while not prohibiting boating per se,
does prohibit supporting uses for and ;esulting from the activity
of boating (public recreatiocnal structures, marinas, launching
ramps, docks, piers, and point discharges). Thus, one agency,

DEM, eappears to be implying that boating is a suitable use, while
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anothcr, CRMC, seems to be limiting this use to a degree,

In a second example, the same inconsistency arises: Wickford
Cove is assigned a class of SC by DEM, while CRMC divides the
Cove into three different Types, one of which is a Type 1 -
Conservation Area (Diagram Two and Diagram Two Overlay) .44

Once again, DEM may be able to certify many activitiésAthat
the Type 1 designation prohibits; and their designations imply
acceptability of an activity by one agency, with limitations of
the same activity by another agency.

In a third example, ocuter Apponaug Cove is assigned a class
of SB by DEM, and designated Type 3 - High Intensity Boating by
CRMC (Diagram One and Diagram One Overlay)4S

Ir this area, the CRMC designation allows the Council to
consider marinas, point discharges and industrial/commercial
structures, and yet it seems likely that DEM would often be
denying certification for those proposed uses, because DEM's
standards for class SB are what is necessary in order to maintain
water quality suitable for bathing (among other things). The
activities allowed by CRMC's High-intensity Boating Type are
incompatible‘with and very likely to infringe upon SB uses, even
if they would not degrade water quality per se.

In a fourth example, an area of Narragansett Bay in the
vicinity of Quonset Point has been assigned a class of SB by DEM,
and Type 6 - Industrial Waterfront and Commercial Navigation
Channels by CRMC (Diagram Two and Diagram Two Overlay) .46

Once again, it would seem likely that DEM, under the current
classification, would often be denying certification for the
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proposed uses considered appropriate by CRMC (municipal s=wage
treatment facilities, point discharges, marinas, dredging).

DEM's standards afe those necessary to maintain water quality
suitable for bathing (among other things), and yet CRMC's .
designation of the area as Industrial Waterfront and Commercial
Navigation Channels allows many uses that are incompatible with
and very likely to infringe upon the SB uses, even if those uses
would not degrade water-quality per se.

The effect of having two schemes governing water use is, once
again, that a dual message is givemn ... permission by one state
agency versus probribitiom by another statez agency. In addition,
the two schemes have resulted in-incompatible and conflicting
uses being designated for some areas within the Bay.

This is another iuconsistency in the approval/permitting
system and overlap in authority which breaks down the pyramidical

format.

A third jurisdictiomal overlap and regulatory inconsistency
is between construction standards and replacement cost
calculations required by local and state building codes, and
those required by CRMC.

This issue has been raised with regard to the extent of
repairs and alterations required on buildings uses in the coastal
zone.

Under the state's building code, repairs énd alterations are
normally permitted on existing buildings when such repairs and
élterations are less than fifty percent of the replacement value.
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However, CRMZT rules stipulate that "any substantial
improvements”™ on existing structures require CRMC jurisdictiomnal
proceedings of review and approval,47 and CRMC would‘claim that
fifty percent is substantial improvement.

In this case, the overlap in jurisdiction emerges when an
improvement is judged to be substantial, requiring a de novo
review by the B‘;lding Code administration, CRMC, and
additionally, the federal flood insurance program.

This issue is now being addressed by corrective legislation
that is currently being drafted as an amendment to the Sta;é
Building Code. The amendment will not only reflect the CRMC
regulation, and the State.Buildihg Code, but the Federal

Emergency Managemént Agency's flood insurance program as well.
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D. SUMMARY
Regulatory inconsistencies and jurisdictional overlaps are
found within the approval/permitting system that determines

whether or not development will occur in the coastal zone on a

case-by-case basis:

o Two governmental authorities, municipalities
and CRMC, regulate land use in the coastal
zone between the mean high tide line and 200
feet inland via two zoning schemes. In some
cases, the zoning schemes may be incomsistent
with each other, the result being that two
governmental authorities pose conflicting
messages as to whether a land use is allowed
or prochibited.

o Two governmental authorities, DEM and CRMC,

' regulate water use in Narragansett Bay via
water quality classification and use
classification schemes respectively. In some
cases, the two schemes are inconsistent with
each other. One result is that conflicting
messages. are given as to whether a water use
is allowed or prohibited; another result is
that uses which are totally incompatible wit
one ancther may both be designated as
appropriate for a specific area of the Bay.

‘o] Two sets of construction materials standards,
and two different replacement cost
calculation methodologies are required, one
by local and state building codes, and one
by CRMC. 1In some cases, a building
inspector may be expected to apply two
different standards to the same construction,
and the extent of rehabilitation of damaged
structures in the coastal zone may be a basis
for inter-jurisdicticnal conflict.

These inconsistencies are, in part, an extension of the
differing bases for each agency’'s existence and authority. For

xample:

o the basis for local zoning of land use is
that this is a police power necessary for the
protection of public health, safety and
welfare, as well as necessary for balanced
community growth.

Lt e oy s L o e o e . el
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the basis for CRMC zoning of land and water
use is that existing and expected land and
water uses were already in place prior to
CRMC's existence. 1In order to accomodate
these uses and, at the same time, protect the
environment ¢f the Bay, a method of
regulating future activities was needed, and
thus CRMC's zoning was developed.

the basis for DEM's water quality
classification is to maintain existing
quality and, where possible, upgrade the
quality in order to achieve the goals of the
Federal Water Pollution Control Act.

It should be noted that the CRMC prcgram with its zoning

model approach to management provided a mechanism toc meet the

management issues present at that time. Some of these issues

were, and continue to be:

o

The extraordinary number of cases before
CRMC requiring deliberative decisions, and
the need for amn administrative approval
process to resclve certain matters without
deliberation and public hearings.

The need to p-ovide direction for potential
developers.

The need for a program which included a plan
for environmental concerns, and was more
comprehensive than a system based on
individual cases.

However, the existing approval/permitting system described in

the .preceeding pages may not always provide the expected outcome

of a CRMC judgement that is comprehensive and holistic.

Prerequisite approvals/permits serve to increasingly

legitimatize an activity; in other words, after an applicant

receives one permit, then another, even if changes are made to

the proposal in order to obtain a specific permit, the applicant

has

"passed" each test.
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Thus, by the time the application reaches CRMC with all tests
having been passed, CRMC is actually restricted in its
considerations. The CRMC lists few standards for most activities
under its jurisdiction other than meeting the prerequisites and
conforming to its zomning model, and thus they have almost nothing
left with which to judge the proposal. Holistic questions such
as the degree of incremental impacts, and potential long-term

effects on the Bay of each approved activity cannot be addressed.
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TOPIC TWO: POINT SOURCE POLLUTION

INDUSTRIAL PRETREATMENT

A. INTRODUCTICN

When the Federal Water Pollution Control Act (FWPCA) was
enacted in 1972, major changes were made in the nation's water
pollution control strategy. This new legislation was very
extensive, and.named thé Environmental Protection Agency (EPA) as
the federal agency which was to carry out the mandates of the
act.l

Various sections relate t0 a process known as pretreatment, the

actions taken by an industry to remove pollutants from waste

streams prior to discharge into either receiving water directly, or

a publicly owned treatment work (POTW) which subsequently
discharges intc receiving water.

Without pretreatment, direct and indirect industrial discharges
are a point source of pollution; even if discharge is made
indirectly to a POTW, pollutants can harm the physical and/or
biclogical workings of the facility such that the pollutants pass
thrqugh into the_receiving water body.

The FWPCA mandated EPA to set standards of pretreatment for
pollutants introduced to POTWs.2 Some of these standards are
specifically directed at electroplating and metal fimnishing
industrial discharges. The promulgation and enforcement of these
electroplating and metal finishing standards is an important
ccmponent in the management of Narragansett Bay due to the large
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number of Rhode Island firms which discharge intoc the Bay directly,
or via POTWs.

Section 301 (a) of the FWPCA makes it unlawful to discharge any
pollutants into the navigable waters of the United States, unless
that discharge is in compliance with the regulations and standards
set forth under several other sections of the Act. The other
sections of importance to this study are 307, the regulations for
bPretreatment standards, and 402, the regulations for the National
Pollution Discharge Elimination System (NPDES).

Section 307 requires EPA to promulgate regulations establishing
Dretreatment standards. These standards limit the quantity and
type of pollutants leaving an industry and entering POTWs.

Section 402 discusses the NPDES program which enables EPA to
issue permits allowing a particular discharge, as long as the
discharge complies with the regulations and standards developed
under the other sections of the Act. Section 402 also sets forth
the rules whereby a state may take over the issuing of NPDES
permits.

The actual promulgation of the pretreatment standards and

regulations has been a long and complicated process,.
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B. THE HISTORY QF PRETREATMENT

The FWPCA required EPA to establish the pretreatment
regulations and standards within one-hundred and eighty days after
its enactment.> However, EPA was unable to do this, and as a
result, EPA was sued by several environmental groups in 1976.4

The result of this suit was a "Settlement Agreement" (June,

1876} in which revised schedule was set forth, establishing new’

fu

dates for EPA to promulgate regulations and standards for pretreat-
ment, as well as toxic pollutants.5

On July 12, 1977, EPA published interim effluent guidelines and
standards specifically for those industries in the electroplating
business, but these were suspended on May 14, 1979.6

In December of 1977, EPA had prepared a report which examined
the economic results of their proposed pretreatment standérds for
the electroplating point source category. This report was of
concern to Rhode Island, because this category included those
industries :iavolved in metal finishing; both electroplating and
metal finishing are important businesses in the state.’

The report, entitled Economic Analysis of Proposed Pretreatment

Standards for Existing Sources of the Electroplaing Point_ Source

Category, described the universe of metalfinishing firms as
composed of three sectors:

Job Shops - Independent, small operatioms that
typically plate with copper, nickel, chromium, and
zinc;

Printed Board Manufacturers - Independent ’
producers of wire or circuit bocards whose products
involve copper and electroless plating:

Captive Operatiomns - Production centers, found
within manufacturing firms, that grovide finishing
services to the products of the parent company.
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The results of this study were that compliance with the
proposed pretreatment standards could impact 20% of all
independent establishments and cne percent of captive operations.

It was determined that closures were possible in 20% of the
job shops, and 14% of the printed board manufacturers. No
closures were predicted fof captive operations, although it was
estimated that 1% might divest the operation and purchase
'finishing from job shops. Overall, 19% of the independent
operations, and 7% of all operations might close as a result of
pretreatment standards.

Other results from imposing pretreatment standards were an.
estimated rise in price from job shops of 5%, and 4% from printed
board manufacturers, s well as 1i9% unemployment in the job shop
sector, and 13% unemployment in the printed bcard makers
sector.8

EPA's next action was tc promulgate general pretreatment
regulations (as opposed to specific electroplating pretreatment
regulations) on June 26, 1978. EPA also promulgated new
electroplating/metal finishing standards in September of 1979.

Portions of the gemeral regulations were, once again, challenged

in court.9-10
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While EPA was attempting to finalize the regulations and
standards, the State of Rhode Island was investigating the most.
efficient method of controlling the development and operation of
sewage treatment plants. This investigation was carried out by the
Sewage Facilities Task Force, created by Governor Garrahy in 1979.

The task force recommended that a state/regional sewer _
authority be creat to serve the City of Providence. This
-authority would, among other thiﬁgs,-administer an igdustrial
pretreatment program.ll

The Rhode Island General Assembly developed the Narragansett
Bay Water Quality Management District Commission (NBC)} in
1980.12 This Commission is charged with the acquisition,
planning, operation and maintenance ¢of publicly owned sewage .
treatment facilities in their District (Providence and portions of
Cranston, Johnston, North Providence, and Lincoln, which had been
served by the City of Providence sewage treatment system) .13

The interaction between EPA and NBC began in 1980, when the
newly created NBC, along with other Rhode Island facilities, was
notified that it was to begin implementing the national

retreatment program, even though the general regulations had yet
to be finalized.l4

On January 28, 1981, EPA issued amended versions of the gemneral

pretreatment regulations. However, while these amended regulations

standards remained in effect, EPA anﬁounced that their effective
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date was indefinateiy postponed, because EPL was regquired to
conduct a Regulatory Impact Analysis.l>

In October of 1981, EPA announced an end to this postponement,
establishing a new effective date for the general pretreatment
regulations of December 12, 1982. This effective date, however,
was changed by the U.S. Circuit Court of Appeals. The Court
ordered in July of 1582. that EPA was to establish, retroactively,
‘March 30, 1981 as the effective date of all general pretreatment
regulations.16

Meanwhile, in Rhode Island, NBC had started to carry out its
responsibilities, acquiring the City of Providence's Field‘s Point
Wastewater Treatment Facility in May, 1982. At this time they also
acquired the facility's National Pollution Discharge Elimination
System {(NPDES) permit.l7 This permit had been issued by EPA
under Section 402 of the FWPCA, and allowed the facility to
discharge into the Bay, providing that the discharge complied with
certain conditions.

However, prior to its takeover by NBC, discharges from Field's
Point had violated the conditions of its NPDES permit in 1979 and
in 1981. The City of Providence had been issued Administrative
Orders from EPA notifying the City of the violatioms, one of which
was a viclation of the pretreatment program schedule.l8

Since the City had never met the requirements of these
Administrative Orders, Field's Point remained in violation of its
NPDES permit at the time NBC acquired the facility.

EPA issued a new Order to NBC on July 22, 1982, directing it to
submit a report on the development of a pretreatment program by
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Auguast of 1882, and to submit a program for review by EPA and the
State's Department of Environmental Management {DEM) by October 31,
1982.19

NBC pursued a contract with a consultant, Charles Krasnoff and
Associates, Inc., in order to comply with this new Administrative
Order.20 V

In Octcber, 1982, Krasmoff, Inc. submitted a report to NBC
which contained an industrial wastewater pretreatment program,
including numerical iimitatioms on the discharge of nine toxic
substances which were to act as pretreatment standardé for firms in
the District.2l

During this time, EPA contiﬁued to amend the regulations and
standards for pretreatment. .The present version of the general
regulations was issued on January 21, 1983,22 and the present
vercion of the electroplating standards was issued on July 15, 1983
(these regulations separated metal finishers from electroplaters,
40 CFR 433, and 40 CFR 413 respectively) .23

On March 29, 1984, NBC submitted its program to EPA for
approval, which was granted the following September.24 NBC 1is
now in the implementation phase of their program, which presently
utilizes the EPA electroplating and metal finishing standards
issued in July of 1983. These EPA standards will be in effect
until July of 1987, when industries will be required to meet NBC's

more stringent standards, which were established by the Krasnoff

-

report.25'26
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C. FEDERAL VS. LOCAL REQUIREMENTS

The FWPCA mandate to EPA for promulgating pretreatment
standards has been carried out through the General Pretreatment
Regulations, published in 40 CFR 403. These regulations
established two classes of discharge standards, "prohibited
discharges™ and "categorical standards".

Prohibited discharges apply on a national level to all

effluents which will enter a POTW, and are identified in 40 C

r
)

403.5,

Categorical standards apply on a national level to specific
industrial subcategories which discharce into POTWs. These
standards are published in separate parts of the same title in the
Code of Federal Regulations. For example, the standards which
apply to electroplating and metal finishing sources are published
in 40 CFR 413 and 433 respectively.

The NBC pretreatment program contains regulations and standards
which are similar to federal regulations and standards in two
ways. First, the federal prohibited discharges (40 CFR 403.5) are
included in the NBC's discharge limitations. Also, NBC is
presently using EPA's electroplating and metal finishing
categorical standards for eight heavy metals, cyanide and total
toxic organics. The dates for meeting these standards were 6/30/84
and 2/15/86 for electroplaters and metalfinishers respectively. On
7/1/87, standards adopted by NBC will.become effective. 27

For the most part, the NBC regulations and stgndards are
stricter and more detailed than the federal counterparts. This is
allowed by Section 307 ({b) {4) of the FWPCA which reads:

Nothing in this subsection shalil affect any

pretreatment requirement established by any
S1
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state or local law not in conflict with any
pretreatment standard established under this
subsection. '

and through EPA‘s General Pretreatment Standards, 40 CFR 403.4,

which reads:

Nothing in this regulation is intended to
affect any pretreatment requirements,
including any standards or prohibitions,
established by state or local law, as long as
the state or local requirements are not less
stringent than any set forth in Natiomal
Pretreatment Standards.

The following des~ribes where the NBC regulations. and

standards depart from those produced by EPA.

Prohibited Discharges

The federal regulations establish pollutants which are
entirely prcohibited fram being discharged into POTWs. These
pollutants are. for the most part, described qualitatively rather
than quantitatively:

The following pollutants shall not be
intrcduced into a POTW: Pollutants which
create a fire or explosion hazard im the
POTW; pollutants which will cause corrosive
structural damage to the POTW, but in no case
discharges with a pH lower than 5.0; solid or
viscous pollutants in amounts which will
cause obstruction to the flow in the POTW;
any pollutant...released...at a flow rate
and/or...concentration which will cause
interference; heat in amounts which will
cause interference; heat in amounts which
will inhibit biological activity...but in no
case heat in such quantities that the
temperature at the POTW exceeds
40°C{104°F)....28

The NBC regulations include these same limitations
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in Arxrticle EB.4:

No person shall discharge . . . any . . .
wastewater which has a temperature higher
than 104°F, any . . . liquids, solids

Or gases . . . which are sufficient . . .
to cause fire or explosion, a pH lower
than 5.0, or substances that would cause
obstruction to the flow.

However, this article contirnues with several more specific
prohibitions which include, among others, toxic or non-toxic gases
in sufficient quanticy to interfere with the treatment process
(Article 5.4B), water or waste which would emit chemical
contaminants into the atmosphere in a confined area of the
treatment plant (Article 5.4C), wastewater with a pH higher than 10
(Article 5.4E), more tharm 25 mg/l of petroleum and other oils
(Article 5.4F), and garbage that has not been properly shredded
{Article 5.4H).

In addition, Article 5.z describes five other categories
prohibited from being discharged intc the treatment facility.
These are groundwater and storm water, gasolines, septage, slugs,
and sludges resulting from industrial or pretreatment processes.

NBC regulations are not only more detailed, but they are also
more quantitative. For instance, in regard to those pollutants
which might cause an explosive hazard, the NBC rules add:

At no time shall two successive readings
on any explosive hazard meter . . . be
more than 5% . . . nor any single
reading be over 10% of the Lower
Explosive Limit of the meter (Article

5.4D).

93




In regard to the emicsion of chemical contaminants into the
atmosphere, emissigns must not exceed the Threshold Limit Value
established by the American Conference of Govermmental Industrial
Hygienists . . . {Article 5.4C).

Other quantitative measures limit the suspended solids
concentration of wastewater at 268 mg/l {Article 5.4J) and the
BOD concentrations at 217 mg/1l (Artidle 5.4L).

Thus, NBC's prohibiﬁed.discharges are more stringent both in
their specificity of waste types, as well as by the incorporation

of quantitative limitations.

Categorical Standards

The federal regulations establish that pretreatment standards
for pollutants discharged to a POTW by specific industries will
be published separately for each industry.29 The standards for
electroplaters are located in 40 CFR 413, while those for metal
finishers are in 40 CFR 433.

These two regulations contain specific numerical limitatioms
on the amount of heavy metals, cyanide and toxic organics which
may be discharged in the wastestream . from an industrial facility.

These same limitations are imcluded in Article 5.4N of the
NBC rules, to be effective until 7/1/87 when all users must
comply with the mcre stringent limitatioms. Table One shows

these cdischarge standards.30

94

s ot asers

T T



Cadmium
Chromium
Copper
Cyvanide
Lead
Mercury
Nickel
Silver
Zinc
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EPA {Over 10,000 gpd)
Effective for

EpA
Effective for

Metal finishers
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Effective fo

| |
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] |
Electroplaters 6/30/84 | 2/15/88 | All Users
M-ximum i Maximum |  7/1/87
1.2 mg/1l | 0.6%9 mg/l | 0.02 mg/1
7.0 ] 2.77 ] 1.11
4.5 ] 3.38 | 1.13
1.9 ] 1.20 !} 0.52
0.6 ] 0.69 | 0.58
- ] - [ N/Detectable
4.1 | 3.98 | 0.32
1.2 i 0.43 ] 0.072
4.2 - | 2.61 | 1.45
2.13 | 2.13 | 2.13

f
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l
!
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l
l
l
!
l
l
i
!
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In developing the more stringeat standards, three
considerations were noted: to protect the collection and
treatment system, tO ensure an acceptable sludge, and to prctect
the receiving water quality.31

The water quality of the upper Bay is poor, containing levels
of heavy metals that exceed values known to be harmful to marine
‘1ife. The Krasnoff report found that the major sources of these
"heavy metals are the electroplating and metal finishing
industries.32

The report also fournd that the City of Praovidence, because of
the large amounts of heavy metals that were flowing through thg
Field's Point Facility, was the major contributor of pollution to
the upper Bay.33

Utilizing engineering techniques, scientific data on
circulation, water quality, and the concentration of heavy metals
in Narragansett Bay., the levels of pollutants which cculd be
discharged without exceeding toxicity levels were determined.
These ievels were then translated into local standards.

These NBC standards are being revised at this time to reflect

more recent data.

D. PRETREATMENT STANDARDS AND THE DEPARTMENT OF
ENVIRONMENTAL MANAGEMENT

Within the realm of Narragansett Bay, pretreatment had
historically been an issue between EPA, the City of Providence,
and NBC. Until October of 1984, the state played a passive
role. This included review and certification of NPDES permits
that EPA drafted, and being provided the opportunity to review
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the manner in which a federally permitted activity, such as
pretreatment, was conducted. These roles were mandated by
Section 401 of the FWPCA.

Under Section 402 of the FWPCA, any state can take over EPA's
NPDES permitting activities, once they have a program approved by
EPA., However, the General ?retreatment Regulations mandated that
a condition of having an NPDES program was establishment of a
pretreatment program. Without a pretreatment program, NPDES
approval can be refused and/or withdrawn.34

In Octcber of 1984, Rhode Island received approval of its
Rhode Island Pollution Discharge Elimination Syst=m (RIPDES)
program which incorporated a pretreatment program.,s>

However, since the state did not have this NPDES permitting
program when NBC applied for approval of their pretreatment
program, DEM's role was only as a reviewer of NBC's program, and
EPA retained sole approval responsibility.36 Now the state has
the authority to play a more active role in other POTW

pretreatment programs as discussed in the following section.

E. DISCUSSION

The chronology of events that has developed over the past few
years enables some deductions to be made regarding recent
enforcement actions taken against electroplaters in Rhode Islend,
and the different roles that have been assumed by the federal,

state and local agencies.
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Institutional Roles

All three levels of government have been involved in -
establishment of pretreatment regulations and standards in Rhode
Island. Each governmental level has taken on certain roles
and/or functiomns in the process, most of which have been
determined by law and influenced by .variables such as timing and
funding.

As previously mentionéd, the FWPCA designed the federal role,
which, through EPA, was to establish standards. In writing the
FWPCA, Congress, presumably because it recognized that each state
and locality had individual characteristics, such as high versus
ilow intensity industrial development or unique environmental
.characteristics, allowed these.federal standards to.be made more
stringent by each staie and/or local authority.

The FWPCA however, did not clarify how to imnlement the
standaras, and thus the federal role has been to attempt to
stimulate implementation at the state and local level,37 and to
establish minimum standards that act as a "floor" or base-line
for the entire nation, which states and localities'may choose to
adopt as final requirements or as interim requirements until
site-specific standards can be developed and implemented.

Beyond establishing these standards, EPA has the ultimate
role for emnsuring that the requirements of the FWPCA are met by
the states, localities and POTWs. Fo£ although some
-responsibilities may be taken over by a state, locality, or POTW,
authority is not really "deiegated“ in the truest sense of the
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worc, as EPA always retains oversight and approval
capability.38

DEM's involvement in the implementation of pretreatment
standards is a relatively new occurrence, and therefcre its role
is still evolving.

It is believed that the delay in DEM's involvement was.

(&

part, because neither the FWPCA nor EPA's resultant regulations
‘and standards mandated state responsibility. Partiéipation by
the DEM hinged on whether or not it wanted to take over NPDES
permitting responsibility.

DEM 4did not choose to take over EPA's permit program until_
1984.39 It may be surmised that the DEM did not assume the
program, and therefcore the capability to directly oversee local
pretreatment programs until 1984 because 1) the DEM may have
viewed EPA's actions as sufficient up uﬁtil that time, and/ocr 2)
DEM did not have staff capabilities to assume the responsibility.

DEM has stated that one reason the Department has now taken
over tﬁe NPDES Permit Program is to bring the permit system up to
date and to revise discharge standards.40

Thus, the state role in pretreatment was limited until 1984,
when Rhode Island was approved as an NPDES state with an approved
pretreatment program, administered by DEM.

DEM's approved pretreatment program, rather than being a
promulgation of more stringent standards as allowed, was an
adoption of the federal base-line regulations.41l” Thus, the
role of DEM in pretreatment has been to legitimize federal
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standards on a state basis, but their role will continue o

evolve particularly with regard to oversight and enforéement.
DEM has stated that it will be their responsibility to insure

that the RIPDES bermittees implement the national pretreatment

program.42

In order to carry out this responsibility, DEM has identified

its role as being both a facilitator and an enforcement agency

for these permittees:

Under delegation [of the NPDES program] DEM
will adopt EPA‘'s mechanism on determining .
"significant non-compliance® and will act to
bring viclators either back into compliance
via operation and maintenance assistance or
will begin administrative legal action within
two quarters of non-compliance.43

The role cf. local POTWs, unlike the state'’s.role, has not
been voluntary. EPA regulations mandated that, in the abcsence of
state responsibility, POTWs with certain characteristics were
required to develop pretreatment programs.44

NBC, because their facility met the characteristics, and in
line with the requirements of their NPDES permit to discharge,
has temporarily adopted federal baseline standards, with their
own more stringent standards becoming effective at a later
date.45

Thus, the role of the local POTW has been to develop and
implement programs on the local level, with standards that are

based on site-specific data and needs. )
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Enforcement

Recently, the respective agencies have exhibited a degree of
overlapping authority with regard to enforcement of standards in
Rhode Island. EPA and DEM challenged the electroplating firm of
Victory Polishing and Plating, while NBC has taken action against
the firm of F. Ranci Co. Thus, all three levels of government
have begun enforcement»of regulations in the state at this time.

EPA's role as an enforcement agency has been influenced by
delays in finalizing its pretreatment regulations, which toock
several years. The delays were due, in part, to the legal
challenges and Economic Impact Aralysis showing that
electroplating industries would be impacted by the regulations,
and therefore scome jibs were estimated to be lost.

When EPA was able to finalize the standards for the
electroplating industries, the compliance deadlines were set as

nd June, 1984.46 Apparently, however, EPA had lost

’_J
)

Apri
credibility as an enforcement agency, since failures to meet
prior deadlines had never been punished. Therefore, some
industries have allegedly not cbserved these 1984 deadlines
either, believing that failure would still go unpunished.

Another factor suggested as a reason for non-compliance with
the latest deadlines is that the regulations were not easily
interpreted by POTWs, and thus, many'did not have a sense of what
their responsibilities were.47

-

It is surmised that another factor in non-compliance is the

rationale that, since NBC had an additional deadline of 1987,

il
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industries would hesitate to spend funds necessary to meet EPA
standards when in three years, they would be spénding additicnal
funds to meet the more stringent NBC standards.

Since the final federal regulations, standards and compliance
dates have been in place, EPA has still been unable to take
action against every violator for two reasons.

One is that EPA does not know of all industrial users in the
nation that are subject tc the standards. Individual firms are
often going out of or coming into business, and EPA is
continually trying to identify the total number of firms for whom
they must enforce standards.

The second reason is that, as the approval authority for
state and local pretreatment programs, EPA must review each
program on a case-by-case basis in order to ensure that the
individual program empowers the authority with the necessary
capabilities to achieve compliance. This is a very time
consuming process.48

However, anrestimated fifty federal enforcement acticns have
occurred against electroplaters across the natiom, two of which
were in Rhode Island.49 These actions were taken in order to
set an example to the broader commurnity, indicating that
enforcement is a reality, and providing a model for those
autherities with ne&ly delegated programs.>0

The electroplating and metal finishing standards were the
first to be enforced because, of all industrial usérs, they
constitute the largest group subject to categorical pretreatment
standards.>l
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When EPA discussed the pending action.against the Victory
firm with DEM and NBC in November of 1984, it was DEM's first
opportunity to act on its new responsibilities under the RIPDES
program, and DEM chose to join EPA in the legal challenge.>2

NBC had their pretreatment program approved by EPA in
September of 1984,53 only two months prior to EPA's discussion
of the forthcoming action against Victory. Thus, when EPA asked
NBC if the Commission wished to join in the action in November of
1984, NBC declined, iz part, because their staff resources were
limited at that time (Juan Mariscal, NBC, January, 1987), and
also because they felt that their first efforts should be

directed at getting users onto a compliance schedule:

The NBC program had just been initiated at
the time the [EPA and DEM! complaints were
filed and because Commission policy is that
an effort should first be made to get users
subject to categorical standards onto a -
compliance schedule as soon as possible.54
NBC's more recent action against F. Ronci Co. was taken
because NBC felt the company allegedly had not complied with its
compliance schedule.55
Thus, the recent divergence that has occurred regarding
enforcement of pretreatment appears to be primarily a result of
timing, in that three maijior events all happened in 1984: EPA
compliance deadlines passed and subsequent testing of industrial
effluents by EPA showed violations and a need to enforce; the
State became an approved permitting state with pretreatment

regulations, standards and enfcrcement powers; and a major local
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authority had their pretreatment program approved, allowing it to

begin implementation and enforcement of its own.

F. SUMMARY

The issue of pretreatment in Rhode Island has been in a
period of transition where responsibilities are gradually being
transferred from the federal government to state and local
'authorities;

The difficult, time-consuming federal role has been to
establish minimum standards for the entire rnatiom, locate all
industrial users, and review individual programs. Ancther role
is to oversee both state and iocal programs to ensure that
standards are being met, and undertake enforcement if the state
or POTW fails to do.so.

DEM's role has been to assume federal responsibilities by
tzking over the NPDES program {(now known as RIPDES) and under
this program, issuing permits to direct dischargers such as
POTWs; establishing a state pretreatment program and ensuring
development of local pretreatment programs; ensuring that state
pretreatment stgndards, as a minimum, are met by the local
authorities, and if they are not, to undertake enforcement
action: and act with EPA as an overseer for local programs.

The role of the local authorities has been to establish
programs with site-specific standards necessary to protect their

facility and the surrounding environment, and als© to ensure that
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their standards are met through their own enforcement
capabilities.

To a degree, the federal, state, and local agencies have
shown some divergence in the past two years with regard to
enforcement. This is attributed to the timing of events in which
agencies fcund themselves in a transition period where final
deadlines passed, responsibility was being transferred from one
level to another, and programs were just getting off the ground.

It appears that, although each agency's decision regarding
its respective role was based on various rationale, there was
never a collective or commen strategy worked out between agenc%es
on the most effective way of reaching compliance with the
standards.

Meanwhile, NBC has produced a very coherent enforcement

program in response to federal requirements, which includes:

o site specific sampling:

o adoption of standards based on impact on
receiving waters and sewer system
capabilities.

0 each individual user of NBC facilities
violating pretreatment standards being
issued a compliance schedule:;

0 a systematic method of court action when
compliance schedules are not met and/or
violations occur:;

o allocation of adequate resources to
implement the enforcement program.
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Ultimately, it may be said that the existence of statutes and
regulations, without ongoing enforcement, does not result in .

compliance. Minimally, an enforcement program requires:

o a strategy:

o clearly defined program goals and
actions;

o] adequate resources for the program to be

carried out.
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ITTI. TOPIC THREE: INTERSTATE JURISDICTION

MOUNT HOPE BAY

A, INTRODUCTION

Mount Hope Bay is an estuary which receives freshwater input
from several rivers, the Taﬁnton. Kickamuit, Cole and Lees.
Ninety percent of the drainage area for Mount Hope Bay is located
within Massachusetts, while two-thirds of the Bay itself is in
Rhode Island.l

The drainage area within Massachusetts is heavily developed,
and the Taunton River alone has received waste treatment plant
effluents, raw sewage, hacterioiogical and high oxygen demand
wastes, as well as heavy metals, and toxic‘chemicals from
industries.?

These pollutants, introduced by activities within
Massachusetts, inevitably flow into and affect the water quality
of those portions of Mount Hope Bay which are under the
jurisdiction of Rhode Island. Thus, at the time of the original
sampling and classification process described in the following
section, Rhode Island was faced.with classifying a water body
whose quality was, in part, determined by another state.

The purpose of this case study was to determine the basis for

different water quality classifications in Mount Hope Bay at the

110




Rhode Island-Massachusetts state line, and its significance to
management efforts.

The differing classifications can be seen in Figure One,
which shows the present classification in Rhode Island waters as
being lower than those in Massachusetts.

The actual water quality is, of course, equal at this
political Boundary; thgeretically, Rhode Island waters should be
'higher in gquality since they are farther from point sources of
pollutants, notably the Fall River, Somerset, and Taunton
wastewater treatment facilities.

This case study centered on three possible explanations for
the differing classifications:

o were the differences in numerical water

quality standards significant enough to
Cause separate classifications?

o) did the states interpret their standards
differently?
o did the states have separate purposes

for classifying waters?
Following a determination of which rationale is correct, the
implications of having two schemes for one interstate area of

water are analyzed as they may relate to Bay management.

B. DESCRIPTION AND HISTORY OF THE CLASSIFICATION SYSTEM

The fresh and marine waters of Rhode Island have been divided

- according to a suitable use classification scheme based on water

quality standards and criteria.
There are three use classifications for marine waters. Class
SA waters are considered to have a quality suitable for bathing
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and contaét recreation, shellfish harvesting for direct human
consumption, and fish and wildlife habitat. léss SB waters are
considered to have a quality suitable for shellfish harvesting
after depuration, bathing and other primary contact recreational
activities, as well as fish and wildlife habitat. Class SC
waters are considered suitable for boating, fish and wildlife
habitat, industrial cooling, and secondary contact recreation
activities.3

Each class has a separate set of water quality criteria,
defined as:

The designated concentration of a

constitutuent that...will protect an
organism...or a prescribed water use.4

For example, Class SA waters have a designated concentratiocn )
of not less than 6.0 mg/l1 of dissolved oxygen.>5 Other
parameters are also designated, such as sludge deposits, color
and turbidity, and coliform bacteria. Collectively, these
criteria make up the standards for the water class. Standards
are defined zas:

The physical, chemical, biological and

aesthetic characteristics...as described

by...water quality criteria.®

The intentions behind the use classification system and water

guality standards are tc designate activities which are suitable

uses; to protect those uses, the public health and welfare; as

well as to enhance the quality of water.’

112

1
*
=
¥
4
b4
iz
2
S
-4




The standards play two roles: they establish water quality
goals for each specific water body; and they serve as the
regulatory basis for treatment of waste%aters being discharged
into water bodies.8

Achieving water quality goals can be hindered by many
circumstances, such as unenforceable regulations, or pollutants
which cannot be traced to a single source. As leong as such a
circumstance canlbe corrected or administered to by the actions
of a single state, the potential for eventual success in
achieving a goal is retained.

However, when activities or circumstances that affect a
specific water body are under the jurisdiction or two or more
States, the water quality goals of one state may be much more
difficult to achieve.

In the New England area, many water bodies fall under the
jurisdiction of two or more states. One example in which this
interstate jurisdiction has affected Rhode Island's achievement
of its water quality goals is Mount Hope Bay, which is bisected
by the Rhode Island-Massachusetts state line.

211 Rhode Island waters were originally classified in 1946 by
the Division of Sanitary Engineering, Department of Health. This
was not mandated by legislation, rather it was undertaken by the
Division in order to inform the public about their waters.?

The origimal classification was based on samples and data

taken by Division personnel and analyzed in their own
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laboratory. However, the Division found that additiomal sampling
was needed to accurately classify the waters, because in some
cases, the original samples had not represented the daily
influences on the water body.

Therefore, Division personnel began a twenty-four hour
monitoring program. Monitoring has been continued since then,
but is now carrisd out by the Division of Water Resources within
the Department of Environmental Management.lolll

In 1947, the New England Interstate Water Pollution Control
Compact was approved by Congress under Public Law 292. The
Cormpact was created in response to a need for am interstate
agency which could work with the New England states on abating
water pollution..12

The logic for estapvlishing and joimning such an
intergovernmental organization comes from the recognition that:

Natural and man-made forces which affect
marine resources are unaffected by arbitrary
political boundaries. Rhode Island's coastal
resources and any utility its inhabitants may
derive from them, may be seriously threatened
by actions and policies well removed from the
state's political jurisdictiomn. Because of
this strong interdependency among neighboring
states, and to ensure coordination and
maximum efficiency, the interstate agency
must be recognized as a most valuable level
of governmental control.l3

The Compact was incorporated intc Rhode Island's General Laws
(46-16-1) in that same year, through Public Law 13547, Chapters

1828 and 1901, and created the New England Interstate Water

Pcllution Control Commission (NEI).
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The first states to sign this Compact, and thereby agree to

its directives, were Massachusetts, Rhode Island, and Connecticut

in 1947, follcowed by New York in 1949, Vermont and New Hampshire
in 1951, and Maine in 1955.14

NEI was to serve two purposes, one of which was to establish
reasonable physical, chemical, and biological standards of water
quality standards for various classes of use.l>

The design ¢of this NEI classification scheme was patterned
after the one develop.d by Rhode Island's Division of Sanitary
Engineeriné in 1946, and contained standards for several
parameters (such as dissolved oxygen, bacteria, pH, etc.), and
corresponding uses .16

In signing the NEI Compact, each state agreed to classify
their interstate waters according to a present and proposed
highast use system, ard have their system approved by NEI. 17
The resulting Rhode Island and Massachusetts systems were
approved by NEI in 1955, and can be seen in Figure Two.18

The second role of NEI was to serve as a forum for resolving
potential interstate conflicts which arose during the evolution
of states' classification schemes.l?

Thus, the New England states had begun to classify their
waters several years prior to the existence of federal
involvement in staté water quality programs, and NEI served to
define minimim water quality objectives for interstate

waters.20
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However, in 1965, the Federal Water Pollution Control Act
(FWPCA) was amended .2l Section Five of these Amendments
created a new provision relating to water quality standards of
interstate waters. In part, this Section reads:

If the Governor of a State or a State water
pollution control agency files...a letter of
intent that such State...will before June 30,
1967, adopt (A) water gquality criteria
applicable to interstate waters...within such
State, and (B) a plan for the implementation
and enforcement of the water gquality criteria
adopted...such State criteria and plan shall
thereafter be the water quality standards
applicable t2 such interstate waters....

One effect of this amendment was that Massachusetts and Rhode
Island could acdopt new criteria for their. interstate waters such
as Mount Hope Bay, with sole approval by the Secretary of the-
Department of Health, Education and Welfare.23.

Massachusetts held public hearings in March of 1967, changing
the classification of Mount Hope Bay,24 while Rhode Is’and |
maintained the previous classification. This change resulted in Q
the classification seen in Figure Three.25

The reasons why Massachusetts chose to alter their o
classification cannot be documented, however, the difference at
the state line was manifested in this manner.

It has been suggested that at oné point, Rhode Island
requested NEI to resolve this interstate conflict, as this was,
in part, one of the duties of NEI. However, there is no record

Ly

any such adjudication. Massachusetts may have felt that,

th

o]

since the 1965 Amendments, under which they had reclassified the ;‘g
Bay, were administered and approved by a federal agency, NEI was :
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no longer the appropriate jurisdiction to attempt resoluticn.

However, the Amendments, unlike NEI, had no provision for
resolving interstate conflicts, and although there may have been
an administrative regulation calling for compatible standards at
state lines, a record of such a regulation arnd/or any attempt by
the fecderal agency to achie&e compatibility in Mount Hope Bay
cannot be documented.

In any case, the role of NEI as a comnflict resolution forum
was effectively bypaésed, and the differences at the state line
remained.

There is no record of any new events occurring with regard to
Mount Hcope Bay until 19871, when the Environmental Protectiocn
Agency (EPA), now administering the FWPCA, called for a.
conference to discuss pollution in the Bay.26

The confereace centered on a document which had been prepared

by EPA entitled The Report on Pollution of the Interstate Waters

of Mount Hope Bay ard its Tributary Basins.

At the first session of this conference, Massachusetts voiced
many concerns regarding this report, primérily that there were
several errors, distortions, and omissions in crediting
Massachusetts with progress that had been made in pocllution
abatement up to that time.27

2t the conclusion of the conference, EPA had modified its
original recommendations on how to azbate pollution in the Bay.
However, from the available documentation, it appeérs that the
conference never dealt with the issue of the incompatible
classification system, but rather only dealt with methods which
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might be used to abate pollution, such as providing disinfection,
and creating implementation schedules for solution of combined
sewer overflows.28 The difference at the state line, cnce

again, remained unchanged.

C. BASIS FOR DIFFERENTIAL CLASSIFICATION

Since the actual reason{s} why Massachusetts changed the
classification in 1967 cannot be documented, three questions were
posed that might provide an explanation. Once again, these
questions were:

o were the differences in numerical water

quality stancdards significant enough to
cause separate classifications?

o did the states interpret their standards
differently?
o did the states have separate purposes

for classifying waters?
In order to determine whether or not the differences in

clascsification were a result of differences in standards

corresponding to each class, a comparison was made of the two
states' standards. These standards are shown in Table |
One.29.30

Basically, these numerical standards are the same, with only
slight variations between the states. It is believed that the
variations are not significant enocugh to account for the degree
cf difference in classification.

In order to determine whether or not the differences in

classification were a result of contrasts in interpretation, a

]
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comparison was made betiveen each state's use suitability
caﬁegories. These categories may be seen in Table Two.31,32

Once again, both Rhode Island and Massachusetts are basically
in agreement. Each state interprets the quality of each class of
water as suitable for the same uses. For example, both states
consider SA waters, with its corresponding numerical standards,
as suitable for bathing.

With the elimination of the above explanations, and through
careful examination <: incidents surrounding the origin of
separate classifications described previously, it can only be
sﬁrmised that Massachusetts and Rhode Island must have had
different purposes for classifying the waters as they did.

When Massachusetté altered their scheme in 1967, twoc things
occurred within Massachusetts' jurisdiction. The first was that
existing use classifications became higher; ore section of the
Bay going from SD to SB, arother section from SC to SA, and
another from SB to SA (Figures Two and Three).

The.second thing to occur was that the existing and proposed
highest classifications became identical (Figure Three).

There appears to be no documentable evidence explaining why
Massachusetts was able to raise the use classes to higher
categories, ie. there is nothing to say that the chemical quality
of the water improved such that classes could also be improved.

However, having identical existing and proposed use

classifications implies that the present water quality of, and
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level and type of discharges in Mount Hope Bay were acceptable to
Massachusetts; no further upgrading nor regulation of industry
and wastewater facilities would be necessary. It would appear to
follow that Maséachusetts' purpose for their classification
scheme may have been to maintain existing quality.

In Rhode Island however, use classes were not raised, and

existing and proposed designations remained ‘the same as they had -

been (Figure Three}, implying that present water quality of, and
level and type of discharges in Mount Hope Bay were umacceptable
to Rhode Island. Further upgrading and regulation was necessary,
but could not be complete, Eecause.Rhode~Island could only impoge
regulations on. Rhode Island diséhargers. not Massachusetts
dischargers.

It would appear t2 follow that Rhode Island‘s purpose for its
classification scheme was not only to maintain the existing
quality, but also, where necessary, to enhance’that quality, a
purpose which is defined in the most recent water quality
regulations.33

Thus, the interstate nature of Mount Hope Bay has resulted in
the same water being classified for separate uses, because of a
difference in the two states' purposes.

lthough this difference is éeeming]y illogical, its lack of
resolution becomes more clear when one locks at the legislation
on which the classification was based.

The NEI Compact, which was the original impetdé for

classifying interstate waters, did not ccatain provisions
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requiring compatibility at state lines, nor any institutional
mechanism for administering to conflicts in compatibility.

NEI was only to establish a system, and approve ﬁhose systems
of the signatory states. Their role in serving as a forum for
resolving interstate conflicts apparently evolved within this
approval process, meaning that NEI locked for compatibility when
initially approving each states' system.34

As has been shown, ﬁhe original classification within Mount
Hope Bay was compatible. However, with the Clean Water Act
Amendments, compatibility was lost, and NEI was bypassed. NEI
had no legislative mechanism to forée resolution, nor did the
Clean Water Act Amendments provide such a mechanism to the
federal agency.

Thus, without cooperation on the part of the signatory
states, both NEI and the federal agency were and continue to be
ineffectual in finding & remedy to this issue. The failure,
therefore, is within the institutional framework of these bodies.

In addition, there has apparently been no significant public
prolicy issue resulting from this classification difference that
warrants pressing for a resolution.

this should become an issue of significance, which Rhode

h

+
L

cannot deal with om an in-state basis, DEM in its capacity

o}

Isian
as the state water polluticn control agency, could attempt
adjudication through the existing NEI ﬁechanism, Oor any EPA
Vmechanism that might exist, although cooperation by Massachusetts

would remain essential to resolution.
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E. SUMMARY

In Rhode Island and other New England statés, individual use
classification systems have been adopted'and applied for several
years.

The system originated in the State of Rhode Island, but was
incorporated into the program of an interstate organization, the
New England Interstate Water Pollution Control Commission, and
éubsequently, states party to the Commission.

The Commission was ﬁo play two roles: provide uniformity and
direction to a;l New England states in their attempt to abate

pollution of interstate waters; and tao act as a forum for

resolving interstate conflicts which might arise in this attempt.

In Rhode. Island, an interstate conflict which has remained
unresol&ed is the separate classes assigned tc Mount Hope Bay by
this state and Massachusetts at the state line.

The basis for the differential classification is twofold: a
difference in the two states' purposes behind the classes they
assigned; and two institutional mechanisms, the NEI Compact and
the Clean Water Act, that failed to provide for comnflict

resolution within the procedures of their respective agencies.

122

el e




SWANSEA

\ “
¥¢
ik"‘

WARREN \‘Q‘

SRISTOL

io¢h2
A IR, Mege Bridgs

PORTSMOUTH

i
\‘ 8 TIVERTON
3.4
.
. N
L)
»d
0
=
-
&
E 3
4
-]
| 3
¥
-
!
i
]
(a]

123

FALL RIVER

Figure One

Mount Hope Bay - 1986
Present Water Quality
Use Classifications

e e




- Y
' I
1 i
( : |
M i
~, i i
\_ SWANSEA . ,’ H
8 - | y
“ s\\s‘--s : 4 g
\ = ¢
‘i “
% £ ¢
. i
{'}, !4”’
- c 7 i
va N A
WARREN \‘( : SOMERSET /gx ,
- p A
: \ ] :.'\_.‘ 4
» N ¢ Q..
pe \ N N
AN N\ / ,'
- \ h
b VARAL bpon 91 :
» 4 . \-
\ .
5 AL TN
b SD+ 52
lon 12 AY 1
N 55 "54\ \" . » FALL AIVESR
=+ \
- D -
USL YN
o \
SRISTOL ? e woc>
y QSD‘ '\“\.‘
<
1§ l.-. [ 3
Cyoman feace ML
i
'
TIVERTON
hUg
3"9
. N
Srisee P2 ,:
ioyh2 ' \ s
_ i
. rape dridge t
WDy
©
- x
o
PORTSMOUTH / " _
»
Q
Figure Two
Mount Hope Bay - 1955
Present -~ Proposed Highest .
water Use Classifications :
t @ 4
sl & =il

124




\ SWANSEA

\h
" [
\‘ 5,{-"
WARREN \Q . SOMERSET - 7
~ N %
\ (> =
\‘ ~r .;‘.'n.
L) S M-I
. \ > v
i “if
\ [) I,-';
Y . 174
\ 17,18 " § 7 [Sermete Cove
N\ SA
M > «
[ J 2 .
N \ '» FALL RIVER Bl
S825A AN SB
R
¢/
Sc> 58 ¢ \
0 .
SRISTOL * n M WOCP
sp+SC T~
\,
L.
-.'ﬂ.’t
Commen Fente
{
'
\ TIVERTON
3.4'8
““s
Q N
ret B N
: 1o\p1.2
\ i
;. Mage Wit <
DI :
°
- b3
g
PORTSMOUTH - )
{
Q
Figure Three

Mount Hepe Bay - 1967
Present e Proposed (R.I.)
Present and Proposed (Mass.)
Wate.g:' Use Clas§ification§

T 7 L



TABLE ONE

COMPARISON OF MASSACHUSETTS

AND RHODE ISLAND

WATER QUALITY STANDARDS

Total Coliform

I

| <70MPN/100 ml median,

|not mcre than 10% of
|samples shall exceed

[
j <TOMPN/10Q ml
|median, not more
lthan 10% of samples

Parameters- | | |
Class SA IMassachusetts |Rhode Island |
Dissclved Cxygen |16.0 mg/1 16.0 mg/1 |
| : | !

Temperature - | None except where in- [Nene except where |
lcrease will not exceed |increase will not |

[limits on most sensi- |exceed limits on |

|tive use. |most sensitive use, |

| lin no case exceed ]

| |83 F or raise ]

J |normal temp. more }

] Ithan 1.6 F June |

| |15-Sept. or 4 F |

| |Oct.,~June. ]

| | ) l

pH 6.5 - 8.5 {6.8 - 8.5 |
|

!

|

|

!

Sludge Deposits

Color/Turbidity

Fecal Coliform

Taste/Odor

Chemicals

|230MPN/100 ml.
i
|

|[No standard

l

[None that would exceed

|limits on most sen-
|sitive use.

!

|No standard

None that would be
cbjectionable.

No standard

E
|
l
!
l
l
i
i
I
l
I

Ishall exceed 230MPN
1/7100 ml. |
| !
|None allcwable ]
! |
|None that would ]
|impair any uses of ]
lthis class. i
[ |
] <1SMPN/100 ml i
|median not more }
{than 10% of samp- ]
[les shall exceed a |
|value of 50. |
I l
INone allowable. |
] [
I |

I

f

!

|None that would
|impair uses of this
lclass. :




TABLE ONE CONTINUED

Parameters- |
Class SB ]
!
!

Dissolved Oxygen 6.0 mg/l 5.0 mg/1

|
!
|
!
Temperature |None except where None except where |
|increase will not ex- increase will not |
lceed most sensitive jexceed most sensi- i
juse. [tive use, in nc !
i |case >83 F, or |
| |raise temp. more |
] |than 1.6 F June- !
] |Sept, or 4 F Oct- }
| | June. |
| l l
DH 6.5 - 8.5 /6.8 - 8.5 I
| I [
Total Coliform [<700MPN/100 ml median, |<700MPN/100 ml |
inoct more than 20% of |median,no more than|
|samrles shall exceed {10% of samples

]1000MEN/100 ml. |shall exceed 2300.
! |
|NCc standard |None allowable
i : !
INone that would exceed |[Nome that would
{limits on most sensi- |impair uses.

|tive use. ]

| |
I|No standard | <SOMPN/100 ml

Siludge Deposits

Coler/Turbidity

Fecal Coliform

impair uses.

[
%
[
|
l
|
|
l
|
|median, no more |
|
I
l
l
|
l
[
|

!
] Ithan 10% of samples
] [shall exceed 500.
| I _

Taste/Odor |None that would be |None that would
|ocbjectionable. iimpair uses.
| E

Chemicals }No standard |None that would '

' I |




TABLE ONE CONTINUED

l

Parameters- ! [ !
Class SC IMassachusetts |Rhode Island
Dissclved Oxygen {6.0 mg/l {5.0 mg/1 |
! i I
Temperature |None except where in- |None except where |
|crease will not exceed |increase will not |
|limits on most sensi- |exceed limits on ]
ftive use. |most sensitive use, |
i lin no case >83 F I
| jor raise temp. more|
| f{than 1.6 F June-
] |Sept. or 4 ‘F Oct-
] iJune.
| i
DH |16.5 - 8.5 6.5 - 8.5
|
1

Total Coliform

Sludge Deposits:

Color/Turbidity

Fecal Coliform

Taste/0Odor

Chemicals

No. standard

No standard

|
!
{
]
!
|
{
i
!
{NL standarxd

|

i

jShall not exceed a
|log mean of 1000MPN/
}100 ml, nor shall
|more than 10% of
|samples exceed 2500.
i _
|None that would be
lobjectionable.

f

[No standard

|

jNone that would.
|impair uses.

|

jNone except that
jamount resulting
jfrom waste treat-
jment facility pro-
lviding appropriate
jtreatment.

l .

]

I|None that would
jimpair uses.

|

|No standard
l
|
!
|
!

|None that would
|impair uses.

|
INone that would

|impair uses.

o e e e e e e e e e e e e e Sy Tt S g it S e oty e Soeona Provacns e

*Please note that for some parameters;
details not included here.
. to for such specifics.
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Class

MASSACHUSET

TABLE TWO
TS AND RHODE ISLAND

USE SUITABILITY CLASSIFICATIONS

|Massachusetts

|]Rhode Island

sSA

SB

|

|Protection and propaga-
jtion of fish, aquatic
jlife and wildlife;
|primary, secondary con-
|tact recreation; shell-
tfish harvesting without
ldepuration.

I

|Protecticn and propaga-
Jtion of fish, aquatic
jlife and wildlife;
|primary, secondary con-
|tact recreation; shell-
|fish harvesting with
|depuration.

1

1

|Protection and propaga-
jtion of fish, agquatic
|]life and wildlife; sec-
jondary contact recrea-
ftion.

I

|Bathing and contact recreations
Ishellfish harvesting for direct
{human consumption; fish and wild-
|l1ife habitat.

!

|

!

|

[Shellfish harvesting for human
|consumption after depuration;
|bathing; other primary contact
|recreation activities; fish and
|wildlife habitat.

l

|

|

[|Boating, cther secondary contact
irecreational activities; fish and
Jwildlife habitat; industrial
jcooling; good aesthetic value.

!
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CHAPTER. FIVE

THE ROLE OF SCIENTIFIC
INFORMATION IN
DECISICN MAKINGC PROCESSES

A, INTRODUCTION

One of the tasks involved in this study of the governance of
Narragansett Bay has keen to review the role that scientific
expertise and input plays in policy formulation and decision
making processes affecting the Bay.

Two methodologies were utilized in this phase of the study:

1. An analysis of the case studies {(Chapter Four): this
aliowed the study team to det~rmine what the role of
science has been in existing management processes.

2. A review of the existing literature: this enabled the
study team ty determine whether or not the present role
played by science in the management of the Bay is
consistent with the current body of knowledge regarding
science and policy formulation.

It is through these methodologies that the study team has

been able to make its cobservations.

B. CASE STUDY ANALYSES

Analyses of the case studies indicate that scientific input
to the existing management processes has occurred in the

following manner:

133




1. Basic scientific research and findings lhave been central
to the establishment of base-~line data.

2. This base-line data has provided the foundation for
establishing standards and generating regulatory

centrols.

3. Basic scientific research may also be used for the
review and modification of existing standards when
conflicts regarding the validity/achievability of those

standards arise.

4. In the implementation and enforcement of these standards
and regulatory .controls, scientific input has taken the
form cof applied science, or engineering data, which is
used to validate conformance to standards.

These three statements emerged during the development of the

case studies when it became evident that federal policies and

programs consistently utilized existing scientific knowledge in’

order to establish federal guidelines, particularly in the case.

of water gquality and jretreatment standards. The case studies

also showed that the state utilized science for development of

water quality standards and
derived from base-line data
scientific persomnel within
with subsegquent approval of

system by federal agencies.

classification system, which wer:
provided by gualified engineering and
state agencies via sampling studies,

the standards and classification

In another example of the role of scientific research, it was

found that the Coastal Resources Center ({(CRC) was utilized to

provide the scientific research capebility necessary to develop

the Coastal Resources Management Program. CRC was and is in &

-

unique position wherein they are able to give the Program the
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advantage of an iustitutional relationship with The University of
Rhode Island's Graduate School of Cceanography. This
relationship has made on-going marine research studies available
toc a responsible state agency (CRMC), and in turn, has provided
CRC with a context for directed research.

Given this broad comnstruct where basic scientific res

earch
provides a foundation for standards and regulatory controls,

while applied science validates conformance or non~conformance,

the findings of each case study relative to science input are now

discussed.

Chepiwanoxet

The central question in this case study was the impact of the
proposed development and accompanying ISDS on the water quality
and shellfish beds of Greenwich Bay.

Water quality standards were first established in 1946 by the
state of Rhode Islarnd, and subsequently in conjunction with other
states under the Mew England Interstate Water Pollution Control
Commission Compact (NEI).

In 1872, the Federal Water Pollution Control Act (FWPCA) gave
the U.S. Envircnmental Protection Agency the authority to review
and approve state standards.

While the basic scientific research that went to the
establishment of the initial standards was not institutionally
sponsored (eg. by the University of Rhode Island),.participants

did incliude professionals representing the state health
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agency, with particular representation from engineering
disciplines.

The sampling undertakeh by these professionals is an example
of basic research being used to establish base-line data from
which standards were developed. ‘

With respect to Individuai Sewage Disposal Systems, state é
agencies had existing basic scientific knowledge available to
them when the standards and regulations were developed, initially
as that knowledge pertained to health problems, and subsequently |
as that knowledge pertained .to both health and environmental
concerns through the Departments of Health and Environmental
Management.

This case study also showed that applied science, or.

engineering data, and impact analyses were required in order to

validate conformance to existing standards by developers.
This role of applied science being used in management was : i

shown when the developer commissioned a water current study in

order to meet a specific inquiry regarding impact of the marina

e e

on the nearby shellfish management area. This engineering study
was used im an attempt tc show that standards would not be | i
violated by the proposed development.

While not directly related to the Chepiwanoxet case, it is o
ncted that a series of applications for ISDS permits has

generated & task force which is to review existing ISDS standards

to determine their appropriateness, particularly as they relate
to fragile coastal envirconments.
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A research effort currently underway at The University of
Rhode Island by Professor Arthur Gold regarding comparative
performance cf ISDS systems is being utilized in the task force's
review.

This indicates the role of basic scientific research in the
review and modification of éxisting standards, and indicates that

there is a symbiotic relationship between basic research efforts

and program implementation.

Industrial Pretreatment

Analysis of this case study for the role cf science
reaffirmed that basic research is utilized to establish base-line
data from which standards and regulations can be derived.

The basic scientific research involved in the development of
industrial pretreatment regulations was national in scope and was
transiated into the federal pretreatment program and standards by
the United States Environmental Protection Agency. The state of
Rhode Island has adopted these natiomnal standards intact.

Responsibility for implementation of the nationmal program was
delegated to local agencies (eg. The Narragansett Bay Water
Quality Management District Commission or NBC). The natiomnal
program allows the establishment of site-specific local
standards, provided that such standards are at least as stringent

as the federal/state standards.
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While NBC derived these local standards from an engineering
study which was based on sampling of effluents (applied
science),+ this engineering study incliuded findings from basic
research conducted by The University of Rhode Island's Marine
Ecosystem Research Laboratory (MERL). The MERIL studies were used
by the engineers to develop parameters for the recommended
standards.

This tase study has also shown that enforcement of the
pretreatment program by NBC has recuired continuous sampling of
affected industrial effluent. The NBC pretreatment staff
provides the engineering capability for iLhis sampling effort;
thus, once again it may be seen that there is a role for.applied
science in validating confcocrmance to standaids.

While site-specific local standards for pretfeatment are in
place for NBC, it is noted that, in order to effectively manage
the influence of heavy metals and other pollutants coming from
industrial socurces, it will be necessary to utilize basic
scientific research now being generated by the Narragansett Bay
Project? that establishes base-line data showing the cumulative
impact of all sources. This data may be translated into

standards that limit pollutants based on how much the Bay

environment can tolerate.
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Mount Hope Bavy

The problem statement in the case study was the water quality
classification conflict which exists at the Rhode
Island-Massachusetts state boundary in Mount Hepe Bay. In
attempting to establish the basis for the conflict, it was once
again found that scientific input had played a role in the
establishment of standards used to create the classification
system.

While basic scierce might have been utilized in an attempt to
resolve the comnflict by a review and modification of standards
via, for example, a task force that would develop a common
sampling methodology, base-iine data, and uniform
classifications, this avenue appears not to have been utilized.

However, it is felt that neither this type of scientific
input, nor an NEI Commission with stronger institutional
abilities to resolve disputes would have led to conflict
resolution in this case.

It is the absence of any major public policy issue arising
from the discrepancy at the state line which has resulted in a
failure to resolve the problem. Without a major public.policy
issue, there is little motivation to pursue resolution.

The conly public policy issue which has arisen is with regard
to the inmability to harvest shellfish in Rhode Island waﬁers.
However, this may well be resolved by the current Narragansett
Bay Project study (1986)3 in which new base-line data on water
gquality is being generated. This new data may provide for a
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reevaluation of the existing classification, once again providing
an example of the role of basic science in reviewing and

modifying existing standards.

C. LITERATURE REVIEW

There has been a major growth in the amount of literature
pertaining to the relationship between science and public
policy. No section of a report such as this could possibly
summarize all the major findings of the current literature.
However, some points that reflect the issues raised in this study
are presented here.

It has been found that the literature temds to support case
study findings discussed above. relative to the relatiomship of
science and regulatory marnagement processes that currently govern
Narragansett Bay.

One statement made as a result of analyiing the case studies

Scientific research and findings help to
define problem statements; but while science
input is a necessary ingredient for
identifying a problem, it cannot be viewed as
an ingredient which acts as a determinor of
public policy and/or regulatory comntrols.

-

his is supported by the following statements from the

literature:
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Scientific evidence frames the issue; it Joes
not by itself determine the regulatory
outcome.4

Statutes and regulations maintain social
stability, they do not provide an advancement
of knowledge; as such, statutes and
regulations effect coercion and sanctions in
order to enforce social stability. In
contrast, science is descriptive and
explanatary.>

Bench science investigates natural phenomena;

it provides the basis for understanding and

subsegquent action: but in its raw form -

results from many individual studies -

scientific i.formation cannot be used for

policy purposes.6

This study alsc makes the point that scientific research

findings must be interpreted or translated, and analyses of
economic and social impact of controls resulting from that
translation must be made.

For an extended discussion of this premise, please see the

entire article by Schmandt .’/ Briefly, however, at one point in

PO

his discussion, Schmandt gquotes from the Legislative Rezord of
the Air Quality Act of 1967 and then comments upon that quote

with the following:

The quotation is noteworthy for the clear

separation of function between the

development of criteria, which should be

based on scientific kncwledge alone, and of

control activities, which must aliso cecnsider

economic and technical factors.$8

The following two instances also support the premise that

decision processes must review the scientific basis of the
problem, the seocial and economic impact analyses, as well as the

legal implications, program opticons, and pelicy implications.
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In th=2 first instance, Majone uses the example of
"environmental standard setting" and explains two stages within

the standard setting process:

In the first stage, gualitative environmental
goals are translated into numerically stated
criteria or ambient standards such as "Sulfur
dioxide content of air should not exceed 0.05 ppm
for 350 days per year or 1 ppm at any time," or
“Average coliform concentration not greater than
one organism per 100 milliliters. In the second
stage effluent standards are set to limit the
amount of pollution that can be discharged at any
given source to levels that are compatible with
the stated quality criteria, for example, "No
planc. may alscharge effluent contalnlng more than
60,000 pounds ¢f BOD a day.

But for most pollutants that are ﬂltner known
or suspected tc be damaging to health, firm
knowledge about the amount of damage done by given
concentrations under various environmental
conditions is simply not available.

The secondAinstance is the current (1987} effort by the Rhode
land Derzartment of Environmental Management to adopt air
quality standards.

The translation of identified hazardous compounds into
regulations through the establishment of pcoint-source limits has
been characterized by Dr. Earold Ward, Director of Brown
University's Center for Environmental Studies.

Ward described the numbers as being "as good as one can come
up with on the risk assessment question, however, ultimately, the
1iﬁits represent public policy decisions, not scientific

‘conclusions."lo
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At loggerheads
Biz ready to blitz
new DEM air quality
standards charging
prohibitivq Costs

By Talbot Brewer

PROVIDENCE—Rhode Island’s busi-
ness community is gearing up to fight new
state iimits on the emission of 40 common
industrial soivents—air pollution controls
thar could cost industry tens of millions of
dollars. )

The state Department of En~-onmental
Management (DEM) currentiy pians to
put the new standards in place this spring.
Yet despite the fact that the proposed limits
have been dirculating outside the agency
and are being openly debated, DEM re fused
to reiease the draft proposal this past
week, saying it is not a public record.

DEM director Robert L. Bendick stressed
that he is continuing to work with the busi-
ness community in an effort to formulate
fair regulations, adding that he was unsure
whether the latest revisions in DEM’s pro-
posed limits have yet been drculated
among concerned parties.

Ironically, the state Chamber of Com-
merce Federation supported the legislation
establishing the new Air Toxics Program
and cooperated in its development over the
last year. But now, business and indusiry’s
principal voice is vowing to oppose DEM’s
new air quality regulations if the state
agency’s current proposals are not signifi-

cantly relaxed.

" According to Maurice LeDuc, who
chairs the federation’s environmental af-
fairs committee, compliance with the pro-
posed standards is technologically impossi-
ble without shuiting down whole industries.
In other cases, LeDuc contends, compti-
ance would be prohibitively expensive.

LeDuc estimates that Rhode Istand’s five
to 10 jargest industrial concerns collectively
wouiid have to spend at least $10 million to
meet the new zir quality standards. Small
would be hit particuiarly hard, he added.

The compounds in question

T.he Air Toxics Program is aimed at con-
trolling a Zoup of industrial solvents
known as volatile Organic compounds. The
MOst common of these solvents are trichlor-
oah){lme, perchioroethylene, methylene
chioride, and 1,2 dichjoroethane,

Many volatiie Organic compounds are
Suspected or known carcinogens. Others
F;xve been shown to induce gene muta-
tons, cause chronic fllnesses or damage fe-
tuses. All are said 10 increase lower-atmos-

phcrg concentrations of ozone—an irritant
0 skin and eyes.

" The currem controversy is_flaring up o

.................

over DEM’s proposals for the average
concentration limits that companies would
be required to meet, as measured az their
property line.

DEM senior engineer Barbara Morin,
the pen behind the controversial numbers,
maintains that her calculations are consis-
tent with risk-assessment techniques en-
dorsed by the National Academy of Sci-
ences and the federal Environmental Pro-
lection Agency (EPA).

CONTINUED ON PAGE 10 _
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Toxins

{continued from page 1)

Morin said that her numbers are extra-
polated by computer from high-dosage
animal studies and purport to represent the
concentration that would cause one addi-
tional death for every | million people ex-
posed continually over 3 70-year period.

Representatives of such environmental
advocacy groups as the Rhode Island Lung
Association and the Rhode Island Audu-
bon Sodery believe the DEM engineer has
come up with a cautious but feasible set of
emission standards. Caution, they argue, is
appropriate, given the lack of sdemntific
knowiedge about the long-term effacts thes
solvents may have on the human body.
They note that these effects may well be
“synergistic,” or greater than the sum of
cach chermical’s independent effect.

Monn’s risk assessments also have the
endorsement of Dr. Harold Ward, director
of Brown University’s Center for Enviror-
mental Studies.

Ward, who sits on the committee that
has overseen deveopment of the regula-
tions, called the numbers “‘as good as one
can come up with on the risk assessment
question.” He explained, however, that
risk assessment is subject to ‘‘very substan-
tial uncertainties’” and that, ultimately, the
limits represent public policy decisions, not
scientific conclusions.

But the chamber’s LeDuc sees the num-
bers as arbitrarily derived and overly con-
servative, in some cases by a factor of 1000.

**‘Who's deciding what is risky?”” LeDuc
asks. *‘Barbara Morin is. And she’s gone
too far. Nobody will be able to meet these
standards. Not even your local filling sta-
ton. The question becomes: Do we chase
this ghost number to protect some ghost
person who is mathematically created in a
computer model somewhere?” )

According tc Morin, LeDuc could not
possibly know how difficult or expensive
compliance would be, because what little
data exists on the emissions of Rhode Is-
iand companies has been generated by her
office. She characterized his artack as an
attempt 10 minimize the finandal impact
of these regulations on manufacturers.

"It makes sense that industry would
not want to be forced to spend more than
they have ¢ spend,” said Morin.
““There’s nothing evil about that—it’s a
natural tendency.”

Morin refused to publicdy disciose
DEM’s proposed air quality limits, even
though the state agency has shared them
with other interested parties. LeDuc, who
had thern in hand, also refused 1o make
thern public.

A spokesman for the DEM director said

the proposed numbers are still being re-
viewed for scientific validity, adding that
the agency doesn’t want to make public
proposed limits that may be altered before
being offered at formai public hearings.
One consideration, the DEM spokesman
continued, is that if proposad air Quality
limits are amended over the next few
months, the public might get the “*misim-
pression” that DEM is “caving in to”
business community pressure.

Morin said her proposed standards have
vet to undergo a full review and may well
be relaxed before this spring’s planned
public hearings. She said two engineers on
her staff are currently studying industrial
use of the solvents in question, together
with available emnission controi technology
and potential substitute solvents, in order
to evahrare the feasibility of the standards.

*“We're not going to stick with anything
that is impossible to implement,*” she said.
Morin also noted that once the regulations
take effect, the state will work with non-

~omplying comparies, allowing them as

much as two years to bring their emissions

within the new limits.

. Chamber Federation executive vice
president Francis 1. Holbrook said last
week that he remains a supporter of the
Air Toxics Program but stands ready to
‘“take whatever recourses are available to

us under the [aw"’ if the standards are not

relaved.

Holbrock said court challenges and
legislative lobbying would be considered
if the regulations can not be made
‘‘palatable.”” :

According to LeDuc, who works out
of the Coventry plant of the German
chemiical giant American Hoechst (see re-
lated story, page 1), DEM’s proposed air
standards may be open to legal challenge
because of the impossibility of compli-
ance or the structure of the regulations,
which be feels discriminate against big
businesses.

LeDuc says the regulations are poten-
tially discriminatory because, for exam-
ple, they would gauge the compliance of
dry cleaners—major users of the suspect-
ed carcinogen perchioroethylene—on the
basis of their pollution control technology
rather than on their actual emissions.

Large industrial plants, on the other
hand, would be required to meet actual
emissions requirements as measured by
state inspectors at ther lot-ines, he added.

Morin agreed that consideraton of
company size and resources has shaped the
law to some degree but said that did not
make it vuinerable in court. ““You can’t re-
quire the same kind of expenditures from
a2 muitinational corporation as you can
from a comer dry deaner,’” she said.

Currently, the siate does not limit in-
dustrial emissions. The federal govern-
ment regulates ernissions of six substances,

knewn as the *‘criteria pollutants'* —car-

bon monoxide, sulfur dioxide, lead.
ozone, nitrogen oxide and suspended par-
ticulates.

T're EPA has come under fire from the
American Lung Assodiation and other en-
vironmental health groups for dragging its
feet on implementation of the Clean Air
Act of 1970. In fact, the state of Rhode
Island, through the Department of At-
torney General, is one of a number of
states and environmental groups suing
EPA in an effort to force stricer Clean
Air Aa enforcement. The acx gave the
EPA one year to identify, study and en-
force limits on hazardous air pollutants.

Seventeen years later, the EPA has yet
to limit emissions of the 37 compounds it
identified as hazardous, including many of
those that will soon be regulated by Rhode
Island state law.

Implementation of federal reguiations
has been delayed by the scientific debase
over whether there is 3 “threshold”” conemn-
tration below which:hazardous chemicals
pose no danger. The EPA has maintained

 that there is no threshald and, consequent-

ly, that it would be impossible to set limits
to provide the public with “an ample
margin of safety,” as the law requires.

The same controversy has flaced between
industry and government in Rhode Island.

Morin’s computer risk assessments
assume that no exposure threshold exists
below which suspected carcinogens pose
no danger.

LeDuc responds that this and other con-
servative assumptions have led Rhode Is-
land down the road to overregulation.

Katherine Spiratos, environmental
heaith program consultant for the Rhode
Island Lung Assodation, disagrees. *1
think that Barbara {Morin] has gone
through a very comprehensive assessment
of all the compounds in question, taking
into account their potential effects on a
sensitive human population, and [ don’t
think her numbers are arbitrary,” said
Spiratos. **She has paid a lot of attention
to feasibility.”

Regulation of suspected and known car-
cinogens is a particularly emotional issue
in Rhode Island, where, according to state
Department of Heaith data evaluation
chief Jay Buechner, cancer monalities
rank ‘““at the top or near the top” of aj
states in the country. Buechner added,
however, that existing scientific evidence
suggests that most cancers are caused by
lifestyle choices, not by the environment.

The proposed DEM air quality regula-
tons will undergo public hearings within
two to three months. They will then either
be implemented or sent back t6 the draw-
ing board by state hearing officers.

Morin said she hopes to have the pro-
gram in place by late spring of 1987,

Under the current draft of the regufa-

144



R
tion, the new emissions limits would be en
forced through a new system of operatiri
permits. Companies that use or emit mon
than 1Q0 pounds of any of the 40 vom,
pounds covered by the law would be rcl
qQuired to register with the Depaniment o
Environmental Management within twe!
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Averch has stated the identical idea in the following terms:

To have utility for decision making,

information has to have, or be made to gain,

properties beyond those it naturally has as a

product of scientific inquiry. In addition

to being valid, information has to be timely,

relevant and actionable. Otherwise, it will

have little value for pending decisions:

although information without these properties

may increase the personal semnsitivity and

awareness of decision makers about the issues

they confront.ll

This study has also made the statement that for a continuing

process of interplay between scientific input and regulatory
management cf the Bay, there must be an institutional mechanism
which can relate scientific findings to the management process.

Advances in scientific knowledge increase our
understanding of the effect of decisions.l1l2

The literature search has suggested that there is no one to
cne relationship between scient’ fic inquiry and input, and public
policy. There is however, a relatinnship wherein any management
of an environment regquires an instituticnal mechanism for the
orderly prccess of information exchange to take place.

Envircnmental management dces not cconsist of unilateral
meovenents, wherein scientific inquiry drives mapnagers, nor of
scientists driving the development of regulations.

Rather, at times, environmental management may require
directed sciemtific research, and thus, either federal and/or

state funds will be needed.
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However, basic research will continue ta explore the
frontiers of knowledge, with the drive for such research not
directed towards environmental management. It is important
however, that the results of this rnon-directed research be
recognized as essential to a complete management process.

For example, the resear¢h currently underway in the MERL
iaboratories describes and enables a more complete understanding
¢f estuarine environments in general. However, because the model
utilized is Narragansctt Bay, there is a wealth of information
which may be pertinant and of utmost significance to management
decisions.

As previously stated, there is currently no institutional
mechanism in this state for the orderly and systematic transfer
of such information and data, nor the accompanying capabilities
for translation of the data, impact assessment, and decision

making which would enable holistic management of the Bay.

D. SUMMARY
A review oOf case studies and existing literature has shown
that the role of science is involved in three steps leading

towards policy formulation:

Step 1: Identification of a Problem

Scierntific inquiry and investigation indentifies the
extent and nature of a problem in such a way that policy
formuiation is possible. For example, scientific
ingquiries made into the nature and extent of non-point
source pollution in Narragansett Bay identified a
problem amenable to public policy formulaticn.l13
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Step 2: Policy Formulation
The State of Rhode Isiand and/or the federal government
formulates a public policy which addresses the problem
identified in step omne, in this case, non-pocint source
pelluticn.

Step 3: Policy Implementation

The implementation of the public policy occurs with the
adoption, prcomulgation, and enforcement ©f standards and
regulaticns.

In each of the steps, scientific input necessarily
underwrites the process. For example in step ome, the inquiry
and findings cof the non-point source study are the basis for the
problem'statement; ie. that non-point sources contribute a
significant amount of pollution to the Bay.

In step two, the scientific input behind the problem
statement provides a basis for dividing non-paint sources into
categories or types. Such divisionm can result in public policy
formulation regarding the control and reg.lation of these
categories or types of non-point source pollution.

In step three, the implementation stage, scientific input

Wi

[

1 play a role in creating the standards and regulations which
have to be established. These standards and regulations must be
able to withstand a test of whether or not they are arbitrary and
capricious; a test normally based on the reasonableness of the
scientific inquiry which generated the standards and regulatiomns,
as well as the achievability of those standards and regulations.
Thus, it is evident that both basic and applied science have
played roles in management of the Bay. However, one may ask how

to involve science to an even greater degree in decision meking.
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When a specific scientific research project is requested by a
decision maker, then the research may very well.influence policy
formulation to a great degree. However, £hose scientific efforts
which are being conducted for the sazke of generating new
knowledge about the bio-physical processes of the Bay must also
be invelved, and at present there appears to be no formalized
institutional mechanism for transferring this new knowledge to
the decision maker. Such a mechanism will require the following

attributes:

1. The capability to derive findings from basic
scientific research whill are significant to
the management process.

2. The capability to provide management agencies
with findings which may be of public
significance.

3. The capability to keep scientific researchers
informed about the objectives of the
management process.

4. The capability to translate scientific

findings into public policies and
programmatic formats.

149




10.

11.

NOTES

Charles J. Krasnoff and Associates, Inc. 1982. Industrial
Wwastewater Pretreatment Program. Pretreatment Limitations.
(Providence, Rhode Island}. 151+ pp.

For example, see Michael Pilsom, et al. 1986. Principal
Investigators for the Whole Bay Pollutant Distribution and
Source Strength Monitoring-Metals and Nutrients,
Narragansett Bay Project. Semi-annual Progress Reports.

Eva J. Hoffman, Project Manager, Narragansett Bay Project.
March 13, 1986. Letter soliciting proposals for Narragansett
Bay Workplan FY 86, with attachments. "Monitoring Mount Horpe
Bay for Bacterioclogical Contamination", pg. 5.

Jurgen Schmandt. 1984. Regulation and Science. Science,
Technology, and Human Values 9(1): 26.

Harry W. Jones, ed. 1966. Law and the Social Role of
Science. (The Rockefeller University Press, New York). PD-.
124-125.

Schmandt, pg. 28.

Ibid, pp. 23-38.

Ibid, pg. 36, footnote # 34.

Giandcmenico Majone. 1979. Process and Outcome in
Regulatory Decision-Making. In: Carol H. Weiss and Allen H.

Barton, eds. Making Bureaucracies Work (Sage Publications,
Beverly Hills). pp. 240-241.

Providence Business News. February 16, 1987. "At
Loggerheads: Biz ready to blitz new DEM air quality standards
charging prohibitive costs.®™ pg. 10.

Harvey A. Averch. 1985. A Strategic Analysis of Science and

Technology Policy. (The Johns Hopkins University Press,
Raltimore). pp. 98-99.

Hugh Gibbons. 1981. The Relationship Between Law and
Science. Idea: The Journal of Law and Techmology 22(1): 52.

Eva J. Hoffman and James G. Quinn. 1984. Hydrocarbons and
Other Pollutants in Urban Runoff and Comb ined Sewer
Overflows. (Graduate School of Oceanography, The University
of Rhode Isiand, Kingston, Rhode Island). 651 pp.




CHAPTER SIX

CONCLUSIONS AND RECOMMENDATIONS

The scope of work undertaken for this study included data
collection; descriptions of existing conditions and processes:
and a presentation of problem definitions. Specifically not
included in the scope of this study was the attempted resolution
of the issues raised, since subsequent phases of the Narragansett
Bay Project are tc be directed towards such resolution. However,
in order to assist in the development of subsequent phases, brief
recommendations regarding possible resolutions of issues are

presented following a summary of findings.

A. SUMMARY OF FINDINGS

Two primary tfindings have emerged from this study of the
existing Bay manageﬁent structuré. The first is that the
agencies with jurisdiction over the Bay exercise their authority
through fﬁnctional controls. For example, DEM has jurisdiction
over pollution of the Bay, and this jurisdiction is exercised, in
part, through the regulatory controls of water quality

classifications and discharge permits. Si
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zoning ordimances, and broad categories of permitted uses
regulate land-use by localities and the CRMC respectively.
The second primary finding is that there are three principal

layers of authority or jurisdiction with respect to the Bay:
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a) A guasi-independent state-wide commission:
Coastal Zone Management Council jurisdiction over
coastal zone land uses and adjacent water
classification.

b) A state-functional department:
Department of Environmental Management jurisdiction
over water quality., and individual sewage disposal
systems (ISDS).

c) Local government:
municipal jurisdiction over land-use through zoning
and building permits.

This fragmented, tri-governmental layering of authcrity with

their respective respomnsibilities, and the nature of existing

controls result in inconsistencies which have been analyzed in
previous sections of the repcrt.. In short, it may be concluded

that:

a2} Land-uses permitted by the CRMC based on CRMC water use
types shoulé be reconciled with water gquality
classifications designated by the DEM Water Quality
Regulations for Water Pollution Comtrol.

b) Land-uses permitted by the CRMC should be reconciled ;
with municipal zoning schemes as designated by local g
zoning ordinances.

c) ISDS regulations should complement water quality
classifications of the Bay.

4d) The fragmentation of jurisdiction precludes and inhibits
the opportunity for needed policy changes and policy
formulation for management of the Bay.

The existing process which attempts to resclve these

des", meaning that where

[ED

inconsistencies is one of "overr
inconsistencies exist, a sequential approval system, statutorily
prescribed, provides the only mechanisﬁ for resolution. This

.approval_system consists of the initial determinatlion of land-use
along the ccast made by localities through municipal zoning:;
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determination of the appropriateness of the proposed land ﬁse as

it affects water quality by DEM; and fimally, CRMC approval based
on consistency with its program. This resuits in the fragmented

jurisdiction wherein the authorities may be in conflict with one

ancther.

Although these inconsistencies exist, each jurisdiction has
legal legitimacy, and judicial courts have ruled that within each
jurisdiction, ministerial powers cannot be waived. Therefore, in
at least one instance, an outcome of the existing process has
been that a municipality has had to approve of and grant a permit
for a land-use which is in direct contradiction to the CRMC
program. Thus, the system as it presently exists is one of
"overrides®, in which therce are incomsistencies which prevent
purposeful and holistic management c¢f the Bay.

Such a system tends to isolate decisions at different levels
of governance, and alsc has a tendancy to abdicate
reponsibilities. If there is to be effective management, ic

seems evident that existing inconsistencies must be resolved.

B. TOWARDS RESOLUTION OF INCONSISTENCIES

What the study analysis has shown is that, in order to
resolve the fragmentation, there are three basic requirements:
regulatory consistency; coordination; and a mechanism for policy

choices.
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Regulatory Consistency

The first need is to reconcile land-uses rermitted by the
CRMC with DEM water quality classifications. As was shown in
Chapter Four, Section One, land-uses allowed by the CRMC are in
some cases, incompatible with water quality classifications, such
that one state agency is at odds with another state agency in the
permitting process.

Achieving compatibiiity may be comstrained, in part, by the
fact that these two functions, controlling land-use and water
quality, are separate at the federal government level as well, in

that EPA drives DEM while NOAA drives CRMC. Water quality

classifications are based on the existing condition of the water,

and the federal and state intent is to prevent further
degradation.

However, a major variable which influences water quality is
the development that occurs on land adjacent to the water. -While
the existing review process considers whether development will
degrade water quality, there is the inherent conflict within this
process: DEM regulates water quality such that land-uses are
dependent upon existing water quality, ie. water gquality is and
independent variable while land-use is a dependent variable. On
the other hand, CRMC regulates land-use such that water quality
is dependent upon the exesting (or future) land-use, ie. land-use
is the independent variable while water quality is a dependent

variable.

Since considerable leeway is provided under the CRMC enabling
legislation, it may be possible to reconcile this conflict.
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However, trade-offs will have to be comnsidered. For example, in
a specific site, if marina development is considered appropriate
by the CMRC, a potential change in water classification may
result. Clearly, if such determinations are made on a
case-by-case basis, the continuing differences will be
exacerbated. If, on the other hand, institutional agreements are
made for a procedure which can account for these inevitable
changes, water classification in the Bay could accomodate the
state policies of botn water quality maintenance and

environmentally sound coastal land-use.

The second need was that of reconciling land-uses permitted
by the CRMC with murnicipal zoning schemes. As was discussed in
Chapter Four, Section One, and again mentioned above, land-uses
allowed by a municipality may in some cases be disallcowed by the
CRMC, and thus, the two jurisdictidns are inconsistent.

It is noted that during the preparation of the CRMC program,
extraordinary efforts were made to discuss the program with local

-

icials. Although no major objections were raised by

rh

cf
municipalities during the hearings conducted prior to its
adoption, individual communities never formalized the CRMC
crogram as part of municipal statutes. The municipalities
apparently accepted the jurisdictional overlaps, rather than make
substantive land-use changes.

2 method for reconciling land-use policies between the

municipalities and the CRMC, would be to encourage localities to
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develop and adopt local ccastal zone plans as part of their
zoning ordinances.

To ensure consistency between such municipal cocastal zone
plans and the CRMC program, a provision whereby CRMC would review
the local plan for comnsistency and subsequently give approval,
could be required.

It is apparent that the trend for development along the
ccastline is of increasing concern to municipalities; it is no
longer just a state issue. A consistent state-local system would
help solidify a working relationship between the two governmental
institutions regarding iand-use decisions such that both local
and regional concerns are represented. The impetus for theAch%l
municipalities to adopt their own coastal zone plan would be
these major developmenc trends that are taking place. An
additional impetus to drive communities to undertake such efforts
would be the awarding aof grants to help cover portioms of the
cost for developing plans.

Another argument for having local coastal zone management
plans is that, since the CRMC program is far more general than
municipal zoming ordinances, local plans could be more specific
and inclusive of all parcels of land, providing for a more
comprehensive management approach.

Any effort towards achieving consistency between the local
government and CRMC land-uses will tend to lessen discontinuties
in the regulatory system. A "double approval system" could still
be maintained wherein a project woﬁld require approval on both a

local and state level; the significant difference would be that
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the basis for approval or disapproval would have a consistent
framework.

Two possible routes for implementation may be considered.

The first would be to enact legislation requiring coastal
municipalities to adopt iocal ccastal zone plans that are
determined to be consistentlwith the CRMC program by review and
approval of the CHRC.

The second roﬁte, also through enacting legislation, would be
to enable local governments to adopt such coastal zone plans, and
then adding the aforementioned incentive of having the state
participate in the development process by awarding grants on the
basis of the amount of shoreline the community has, with that
award being contingent upon local adoption of the plan.

Variations on both these routes are possible.

It is important to note that there appear to be increasing
pressures omn cocastal municipalities to adopt some type of growth
management techniqgues, and that there is a growing public
interest in this issue. Many coastal communities have already
adopted growth management controls and have incorporated such

provisions in their ordinances.

The third need was that of having ISDS regulations that
complement water quality classifications.

A task force is currently reviewing ISDS procedures and
standards, and it appears that recommendations wildl be made to
calibrate standards which are refléctive cf fragile environments
within the state, such as the coastal zone.
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Coordination

The Narragansett Bay ccastal region i1s undergoing and.wil
continue to undergo change, as are all such subsets of the State
of Rhode Island. While development pressures and continuing
urbanization of the coastline is pe;haps the most current issue,
upgrading of water quality 1n the Bay will undoubtedly be a
forthcoming issus with the massive public expenditures directed

owards improvement of sewage facilities along the Bay. This
will ipm turn create further opportunities for greater uses of
the Bay.

Resource planning for Narragansett Bay remains relatively
uncoordinated. TheARhode Island Statewide Planning Program; DEM
water resources planning, CRMC planning; and municipal growth
management planning remain relatively independent, and
institutional linkages have yet to be developed between these
groups, let alone the regulatory controlé emanating from them as
they pertain to the Bay.

Elements of coordination do exist within state agencies in a
broader context. For example, within DEM, there is departmental
cocordination between the divisions that are responsible for water
resburces and quality, and ISDSs.

In addition, under the FWPCA a continuing planning process of
water quality management plans for each of the river basins in
the state 1is required.

DEM and the Statewide Planning Program jointly prepare the
continuing planning process document, which includes waste
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treatment facility planning, and generic river basins
planning.l'2 .

While the function of coordinaticn has normally meant no more
than information transfers and exchange, it would appear that on
a technical agency level, such exchange and problem
identification is an essential function for the management oZ the
Bay.

However, no currently existing agency, department, or
division within state government has the statutory power to
‘coordinate the systems of regulatory controls.

CRMC remains relatively separate, aned even the last link
between DEM and CRMC has been recently severed by the termination
of DEMs Division c¢f Coastal Resources' role as the administrative
arm of CRMC. How and on what basis institutional linkages can be
established will require further evaluation ¢of the different
functicns DEM and CMkC perform, and what each agency perceives
its role to be.

If CMRC's function becomes narrowly gquasi-judicial as a
ccastal land zoning board, then it may follow that planning
impleﬁentation functions could reside cutside the CMRC
organizational framework.

However, if CRMC evolves intc a more comprehensive coastal
management body, its jurisdictional powers and administrative

capabilities will require further review.
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2ublic Policy Mechanism

Management is a purposeful process. It has at
least four basic aspects: goal identification,
strategy selection, implementation, and

assessment.3

Taken as a whole, the management of Narracansett Bay will
require the integration of a number of disparate goals now
existing within the different agencies of government. They
include a wide array of functional goals, ie. improving and/or
maintaining water quality; appropriate land uses; preservation of
opeh lands and fragile environments; increasing recreational
ocpportunities; providing for the dévelopment of fishing arnd
shellfish resources; protection of fish and wildlile; providing®
for the arderly use of the watérs of Narragansett Bay.

Identification of goals is central to answering the guestion
of what should managed, and in answering this question policy
choices will have .o be made.

Regulatory agencies and the Statutory powers under which they
Operate do not have the power to identify goals or make trade-cff
choices. In the complex system of the Naerragansett Bay region,
competing uses, and the different public needs of Rhode Island's
society must be identified, sorted, and public policies.
formulated.

At present, there is no "keeper of the Bay". There is no
mechanism for determining policy, the adequacy of existing
regulations, where jurisdictibnal gaps must be closed, nor for

examining relationships between parts of the existing system.
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Policy choices regarding how to maintain an equilibrium
between uses of the Bay, and changes which may be regquired, are
issues which mﬁst be addressed holistically.

Whether a "super-agency" organization can function
effectively remains debateable., Charles Lindblom, writing about

the awareness 0of the environment as an interconnected system

cautions:

It is a system. We are deeply impressed as
we have never been before with the
interrelationships of the parts. Believing, then,
tht evervthing is interconnected, we fall into the
logical fallacy cf believing the only way to
improve those interconnecticns is to deal with
them all at once.

Clearly, everything Is connected. But
because everything is connected, it 1s beyond our
capacity to manipulate variables comprehensively.
Because everything is interconmected the whole of
the environmmental problem is beycond our capacity
to control in one unified policy. We have to find
critical points of intervention - tactically
defensible, or strategically defensible points of
intervention.

Part of the approach towards management cf the Bay will be
the painstaking steps for a review of the strengths and

weaknesses of our present system.
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NOTES

Rhode Island Department of Envircnmental Management and
Statewide Planning Program. 1984. Update of the Continuing

Planning Process. ({Providence, Rhode Island), pp. i-C-4.

Rhode Island Statewide Planning Program. 1984. State Guide

Plan Overview: Water Qualitv Management Plan for the

Narragansett Bay Basin. (Providence, Rhode Island), pp.
02.712.01 - 02.712.04.

Peter G. Rowe, et al. 1978. Principles for Local
Environmental Management. (Ballinger Publishing Company,

Cambridge, Massachusetts), pg. 178.

Charles Lindblom. 19%73. Incrementalism and
Environmentalism. Managing the Environment. (Enovironmental
Protection Agency, Washington, D.C.), pg. &4.
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In January, 1987, the Intergovernmental Policy
Analysis Program submitted its report, Towards the
Management of Narragansett Bay: An Institutional
Analysis. The following April, the Policy and ,
Management Issues Review Committee. of the Narragansett
Bay Project responded to the report with several
comments and requests for changes. This addendum
attempts. to respond to those comments, and clarify
particular statements and/or sections of the original
report.
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Page 11
COMMENTS

Does Massachusetts have a statewide
pretreatment program?

A recent lawsuit has questioned NBC's
pretreatment authority.

RESPONSES

~ The neighboring state of Massachusetts has not been delegated
NPDES permitting responsibility and does not have a statewide
pretreatment program.

It is noted that F. Ronci Co. has challenged NBC's
pretreatment authority in court based on the following-

considerationss
1) The NBC is improperly constituted.
2) The hearing wherein F. Ronci Co.'s alleged violations

were discussed was not carried out comstitutionally and
denied due process. :

3) Other procedural and technical failures.

Thus, it appears that this lawsuit is based on alleged
technical process failures, rather than substantive challenges of
EPA's and DEM's delegation of powers to NBC regarding authority
over pretreatment regulations.

Page 14
COMMENT

CRMC's jurisdiction is much wider than
presented here. A liberal interpretation
of the enabling legislation cam give CRMC
jurisdiction over developments of 6 units
or greater, or areas with greater than one
acre of parking in any area which would
affect freshwater flows to estuarine areas.
Aggressive pursuit of these areas of
jurisdiction has been limited by staffing
problems, not lack of authcrity.




RESPONSE

The purpose of this section of the report was simply to
inventory agencies having legislative or regulatory authority
impacting Narragansett Bay, identify the statutes that empower
agencies with their authority, and the regulations and standards
developed to implement this authority.

The statute giving CRMC authority relative to Individual
Sewage Disposal Systems was identified, and the fact that CRMC
has promulgated regulations and standards pertaining thereto was
noted. The purpose of the inventory was not to discuss liberal
interpretations of emnabling legislation, or issues that may or
may not interfere with pursuit of jurisdiction.

The authors did not mean to imply that CRMC's jurisdiction in
this area was limited in any way. Rather, the sole attempt was
to identify the agencies, statutes, regulations and standards
that exist at the present time.

It is noted that jurisdiction is established by case
precedent, and as the comment suggests, not every issue relative
to CRMC's jurisdiction in the area of ISDSs has been addressed.

Page 32

COMMENT
Although SWE reviews some CRMC
applications, their comments are not
binding on CRMC. Alsoc in A-95 review,
SWP's positive comments is no guarantee
that CRMC will issue any permit. Also CRMC
can issue an assent before SWP comments are
received.

RESPONSE

The report does not say that A-95 review is binding. IRP
review (which replaced the A-95 process) is a review (advisory)
function, not a determinative function. Therefore, it provides
some consistency in state policies in reference to a number of

state agency operations.

Page 51
CCMMENT

This chart is misleading because some of ,
these functions overlap. For example, when
an agency issues a permit it also has
enforcement functions. The terms here may
be the problem. Does oversight mean
enforcement, or does permitting authority
include enfcrcement? Also, CRMC has

3




oversight function of town activities (has

final say on permit for the activity can
overrule towns).

RESPONSE

In this chart, regulation refers to an agency having
regulations governing the responsibility. Oversight refers to a
procedure of review and comment regarding an applicatior for a
permit, or making sure that a mandate is being carried out; the
review and comment may or may not ultimately influence or be
binding on the actuzl granting of the permit by the permitting
agency. Permitting refers to an agency directly responsible for
issuing a permit; in some cases, that same permitting agency may
or may not have an enforcement branch to ensure that the
conditions of the permit are met. Thus, the permitting authority
may include enforcement, however, a second agency may actually
carry out the enforcement.

Page 55
COMMENT
When didfthe'GBYBA apply for a permit?:-
RESPONSE

GBYBA first approached the City of Warwick in November,
1981. The Individual Sewage Disposal System permit was granted,
after a public hearing, on September 28, 1982.

Page 65
COMMENT
Coastal feature does not necessarily mean
shoreline or mean high lime; it could mean
marsh, dunes, bluff, etc.
RESPONSE

The term cocastal feature is not mentioned on page 65. If
this comment was in regard to page 64, third paragraph, the
sentence regarding coastal features was a direct quote, and it is

not implied that shoreline features are defined or limited in any
way. :
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Page 66
COMMENTS

But apparently CRMC's authority supercedes
that of the towns; i.e. the towns can be
overruled by CRMC. However, CRMC won't
consider anything without town permission.
So in reality both must assent to the
project. But because the goals of each are
different, they review for different
things. This may be a pain but, is this
inconsistency.

There may be some confusion here. The DEM
water quality classifications represent
goals to protect the desired use. The
actual conditions can vary considerably
from the goals.

RESPCNSES

It is maintained that having two zoning schemes for the same
land area is an inconsistency in the institutional framework
associated with management of the Bay. The inconsistency is in
the realm of statutory requirements; in other words, local zoning
may allow waterfront development including marinas. CRMC may
prohibit marinas., It is not simply a matter of differing goals,
but a matter of the statutory reqgulations. This inconsistency in
the statutes and regulations is what is stressed by the authors,
not the issues of whether or not the agencies review for

different things.

In regard to water quality classifications, a water quality
standard defines the water quality goals of a water body, or
portion thereof, by designating the use or uses to be made of the
water and by setting criteria necessary to protect the uses
{emphases added. Section €.1, Water Quality Regulations for Water

Pollution Control).

The review comment is that the DEM water quality
classifications represent goals to protect the desired use.
Based on the above definition, the authors agree. However, the
following statement, that the actual conditioms can vary
considerably from the goals, while true in theory, is not
supported by the regulations. The authors refer to Appendix A&,
page 14 of the State of Rhode Island, Division of Water
Resources, Department of Environmental Management, Water Quality
Regulaticns for Water Pollution Comntrol, which in part read:




NARRAGANSETT BAY DRAINAGE BASIN
And Other Sea Waters

SECTION Present Water

Quality Conditions Classifications

Outer Apponaug Cove and

Northwest of a line from

Cedar Tree Point to end of

Neptune Ave. on the west shore SB SB

Greenwich Cove south of
Long Point sc SC

Wickford Cove sC sC

The waters in the vicinity of
Quonset Point, north and east of

a line from the southeasternm corner
of the boundary fence at Electric
Boat to General Rock buoy, north of
a line from Sauga Point to buoy 3.,:
north and west of a lirp= from buoy 3
to buoy 13, north and west of a line
from buoy 13, to.buoy 12, west of

a line from buoy 12, to nun buoy 18
and south and west of a line from
nun buoy 18 tc a point approximately
3,000 feet north of Quonset Point SB SB

These particular areas of Narragansett Bay have been pointed
out here because these were the ones utilized in the original
study, and are indicative of the majority of situations in the
Narragansett Bay Drainage Basin; of the 59 sections which have
been classified with salt water designations (SA, SB, or SC), a
total of 50 (including the ones shown above) have a Present Water
Quality Conditions designation which is the same as its
corresponding Classification (goal).

Thus, while the authors agree that, in theory, actual
conditions could certainly vary comnsiderably from the goals as
stated in the review comment, the water ‘quality regulations
indicate that in most cases, actual conditions do not vary from

the gocals. ..
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Page 67
COMMENT

Title of table? Label tops of columms -
which present, which proposed (date of
proposal). This table seems very
incomplete. Are these the non-SA areas
only?

RESPONSE

This page was extracted directly from the State of Rhode
Island Water Quality Regulations for Water Pollution Control,
therefore the headings are the same as presented in response to
the previous comment, and have been placed in the text of the
report. There was no indication in the Regulations of the dates
that each of the proposed highest use classifications were made.
The inclusion of this page was only intended act as a
representative sample of how waters of the Bay have been divided
intc sections and assigned classes; it is only coincidental that -
this particular page does not have SA areas.

Pages 72, 73

COMMENT

This area illustrated here is where the
East Greenwich sewage treatment plant
discharges. It is heavily contaminated
with sewage which makes bathing and
shellfishing impractical; however the area
has very nice salt marshes and park lands
along the shore so that protection of the
shoreline for wildlife protection makes
sense. The DEM prohibited activities are
toc protect human health; CRMC wants to
protect habitat in this case. Because the
two classification systems were set up for
different reasons (SA and SB have primarily
human health implications; SC is what is
left). CRMC loocks at all the other
implications. In this framework, the
inconsistency is superficial.

This area is affected by leakage in ISDSs
and boat sewage. That is why DEM doesn‘t-
want people to swim of shellfish in
Wickford Cove. But again, the area has
lots of suitable wildlife habitats
(marshes). Also boating and SB waters
(swimming) are not so incompatible as
boating and SA waters {clams).

NN 7




RESPONSE

It was not the intentionm of the authors to imply, in any of
the four highlighted sections of the Bay, that either of the
classifications were correct or incorrect. These areas were
utilized as examples of how the two classification schemas might
come into conflict when an activity along the shore (or perhaps
in the water) is proposed. The permitting process must adhere to
the classification system, and thus, this permitting process
will, in come cases, lead to one agency of state government
granting a permit or approval, and another agency denying. This
is not superficial.

Page 74
COMMENT

Not sure that reither "inconsistency® would
"hreakdown” the format because the criteria
are different.

RESPCONSE

The pyramidical format, as it has been used in the
Chepiwanoxet case study., describes the set of permits which are
required by CRMC before a CRMC permit may be granted.

The fact that local and state permits are required before
CRMC considers an application, creates the appearance of a
logical sequence of permits or approvals. This step-by-step
approval process builds up to the fimal CRMC permit at the top of
rapex™ of the sequence.

The term inconsistency refers to ahy point in an agency's
prccedures where a second, or even third, agency also has
procedures for meeting their own regulations; and the second oOr
third agency's procedures end up interfering with effective Bay
management.

The interference that arises as an outcome of such
overlapping jurisdiction, whether created through legisiative
mandate or program implementation, are situations where one
agency's regulations allow an activity that another agency's
regulations disallow.

Thus, the continuity of the seemingly sequential process is
broken by two agencies that are in conflict with one another.
This is particularly noteworthy in the case of the CRMC, which
has one set of zoning regulations, and the localities, which have
an equally legitimate set of zoming regulations that do not
always coincide with CRMC's. -

This is also noteworthy in the case of CRMC, which has
typologies governing water use, and DEM, which has an equally
legitimate set of classifications governing water use which do
not always coincide with CRMC's.
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Pages 76, 77

COMMENT

A figure caption and legend would be
helpful. Could figures and tables be

interspersed throughout rather than at the
end of each chapter.

RESPONSE

The authors attempted to place figures and tables in order as
they appeared in the text. With regard to the Diagrams on these
pages, the text referred to Diagram One, then Diagram Two, back
to DPiagram One, and back to Diagram Two. The authors made a
judgement call regarding their placement, and it was felt that
they should follow all references to them.

With regard to the Mount Hope Bay case study, since the
figures and tables were referred to at different points in the
text, it was also decided that they should be grouped together at
the end of the chapter, :

Pages 73, 80
COMMERT

Heolistic reviews by CRMC come through SAM
Plans.

RESPONSE

Institutional mechanisms have yet to be developed in order to
carry out SAM plans. As long as these institutional mechanisms
are non-existant, SAM plans are advisory irn nature. For
instance, DEM and SWP have a contractual mechanism to carry out
303e basin plans. For holistic review, CRMC may., or should have,
a8 role in development of such a plan, but there is no existing
institutional mechanism for such involvement (i.e. contractual
relationship).

CRMC's present role and function of reviewing applications as
the principal decision making mode, does not bring to CRMC issues
which are more holistic; such problems usually do not arise in
the existing CRMC process.

Page 88
COMMENT

The sewage task force pertained to
Providence only.

RESPCNSE

The authors made the general statement that "the State of
Rhode Island was investigating the most efficient method of
2 L w e e 9




controlling the development and operation of sewage treatment

plants"®
quoted,

based on the task force's final report which, directly
states that the responsibilities of the task force were,

in part, to:

"Investigate the most efficient method of control over

the development and operation of the Providence sewage
treatment plant and other plants,

Investigate how the state can accelerate the
construction of the required upgrading and expansion of
the Providence and other Rhode Island sewer systems
(emphases added)".

The final recommendations made by the task force did,
however, pertain to the Providence system alone.

Page S5

COMMENT

DEM participation also could have been
limited earlier by lack of federal dollars
for the additional staff and computer.
facilities required.

RESPONSE

As noted inm the third paragraph, and .consistent with the

comment,
been able to

one of the reasons put forth as to why DEM may not have

of staff capabilities.

Page 101
COMMENT
NBC has also taken action against Abate &
Ursillo, Co.
RESPONSE

Please note that NBC took enforcement action against Abate &

Ursillo,

Page 101-102

Co., on March 20, 1987.

COMMENT

The hesitancy was assumed by some but was
not true. The NBC, in essence, gave
industries time to put in pretreatment
systems.

10

Fﬁnﬂaukaykaﬂqa

assume responsibility at an earlier time, was a lack

it D TR 1 S IR P e B DA s s S

1
l
1
5
4
|
|
|
!

H
1




RESPONSE

The authors surmised that, despite being given time to put
pretreatment systems in place, industries may have been reluctant
to invest in systems that would meet EPA standards, when they
were aware that NBC would be forthcoming with standards that
would require stricter standards, and therefore, possibly require
different systems to be able to meet those stricter standards.

Page 103
COMMENTS

Was there any attempt to get a consensus
for a united fromt? Wasn't NBC data used
as evidence by EPA? Did NBC feel that the
two companies had made a good faith effort
to comply? Why did EPA proceed with NBC
data but without NBC legal participation.
The committee felt there was more here than
presented. -

The EPA and DEM worked with NBC on the
action against Victory and used NBC files
for evidence.

Also please note here the Ronci action of
1986.

RESPONSES

Yes, there was an attempt to get consensus on the suits.
EPA, DEM and NBC all met together to discuss the action to be
taken against Victory Polishing and Plating Co., Inc. and
National Plating in November of 1984. This is stated on page 103
of the report. It was at this time that DEM agreed to take
action along with EPA against Victory and National while, as
stated on page 103, NBC's policy was to get users onto a
compliance schedule first (Personal Communication, Howard Cohen,
December 20, 1985 and NBC, Industrial Wastewater Pretreatment
Program Program Annual Report, pg. 13.).

Yes, data from the NBC files were used as evidence by EPA in
the Victory and National cases. NBC documents were subpoenaed
and staff members were deposed in this suit. EPA and DEM worked
with NBC in this action (NBC News, March, 1986, Voclume 3, Issue
2; Juan Mariscal, NBC, January 1987 review comments, Tom
Brueckner, June 23, 1987).

It is the authors' presumption that NBC had not come to a
ccnclusion regarding efforts towards good faith by these firms.
However, NBC acted in concert with EPA in the suit.

11




EPA proceeded with NBC data because this was the credible
data available at the time. By entering into participation in
the suit during the establishment of a compliance schedule, NBC's
credibility would be questioned (please see page 103 of the
report). It also was, and continues to be, NBC policy that their
enforcement actions will be undertaken separately,

The case against Ronci is discussed in the second to last
paragraph.

Page 105

COMMENTS
There were meetings between EPA, DEM and
NBC on each agencies'® respective role.
Does’site—specific sampling refer to
sampling of individual industries? Please
clarify.

RESPONSES

It is the authors® belief that EPA, DEM, and NBC dealt with
each agency's respective role in these cases. However there was
never a discussion of a commonly developed, long-term strategy on
how to get all users in compliance. ’

Yes, site-specific sampling refers to the action of taking a
sample of a specific industry's dicharge, and determining whether
or not that discharge vioclates standards. This is separate from
the activity of going to designated points in the sewer system,
for example, taking a sample, and determining that discharges in
general must be violating standards.

Page 111
COMMENT

Part B seems redundant - already discussed
earlier. Reiteration could be useful,
however, if people only read certain
chapters.

RESPONSE

This case study was developed separately, and in order to
develop the history of the NEI, which was needed to reconstruct
the issue, the authors felt it was necessary to discuss the
history of the water quality classification as well, even though

some parts were repeating what was explained in the Chepiwanoxet
case study.
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Page 116
COMMENT'S

What was EPA doing during this time? What
was FDA doing?

Transcripts of the public hearing in
Massachusetts? Newspaper accounts?
Interviews with o0l1d timers in Fall River?
0ld timers at NEI? Who in Rhode Island
asked NEI to help? Does he know who was at
NEI at the time? Did anyone from Rhode
Island attend the Massachusetts hearing?

RESPONSES

As explained in footnote 23, EPA had not been created at the
time these events were occuring. EPA was not formed until
December Z, 1970, and therefore, the FWPCA was being admlnlstered
by the Department of Health, Education and Welfare.

There was no indication in any part of the search that the
FDA was involved in the differemntial classification of Mount Hope
Bay at the state lire. FDA made a position statement at the EPA
conference regarding The Report on Polluticn of the Interstate
Waters of Mount Hope Bay and its Tributary Basins. This
statement was made within the framework of the National Shellfish
Sanitation Program, and dealt with the shellfish resources in the
Bay. PFDA recommended that a pollution abatement program for the
Bay include consideratiorn for reclamation of becth commercial and
recreational shellfish growing areas in Mount Hope Bay; and EPA's
recommendations concerming control and/or elimination of both
municipal and industrial pollutants which rendered the Bay unfit
for direct market harvesting were endorsed. This statement did
not deal with the classification issue. The authors did research
to see if there were any impacts affecting FDA activities because
of the differential classfication, and could find none.

Many efforts were made to reconstruct the events that toock
place in regard to this issue. NEI sent information available in
its files. An extensive search in DEM's Divison of Water
Resources files yielded no records of this event. Several
agency officials who were active in the state at this time were
contacted, including Carleton Maine, Rhode Island Departments of
Health and Envircnmental Management; Charles Dickerson, NEI;
Walter Shea, NEI; Al Peloquin, former Director of NEI; and
Charles Foster, former Massachusetts Secretary of Environmental
Affairs. In addition, many other agency personnel who are
currently im office were contacted including Russ Isaacs,
Massachusetts Department of Environmental Quality Engineering; Al
Kupperman, Massachusetts Department of Environmental Quality
Engineering; Walter Newman, Environmental Protection Agency.
Office of Environmental Evaluation; Steve Morin, John Cronin,
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Captain Frank Papa, and Phil Albert from the Rhode Island
Department of Environmental Management,

Despite these efforts and conversations, very little
information was forthcoming, and in many cases, the information
that did come forth was conjecture, with no substantiating
evidence. Therefore, the authors were obliged to indicate that
this information could not be documented; this does not mean
however, that the attempt to do so was not made.

Page 121
COMMENT
What is Massachusetts' current attitude
about resolution?
RESPONSE

Massachusetts does not appear to recognize or feel that there
is any problem that needs to be resolved based on the interviews -

with DEQE.

Page 122
COMMENT -
This whole case study did not really
identify either the original cause of the

conflict nor why it remains. As a result,
this chapter lacks a punch line.

RESPONSE

Pages 111 - 116 provide a history of how the conflict
originated; a change in federal legislation allowed
re-classification of interstate waters in a unilateral manner.

On page 121, the authors discuss why the conflict remains:

1. There has been a lack of cooperation on the part of the
signatory states;

2. There was a failure in the imnstitutional framework of
NEI and EPA, in that these organizations had no conflict

resclution mechanism;

-

3. There has not been a significant public policy issue
resulting from this classification difference.

While research led to some conjecture as to whether or not
the Massachusetts classification system was embedded in a state -
local conflict (that is, the unwillingness of the state to
mandate upgrading of a number of local sewer facilities without
additional state financial aid, and/or to exert regulatory
Printed on Recyclea Paper
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jurisdiction), this remains largely undocumented, meaning that
there is no evidence to substantiate such a state - local power
struggle. While it may be a plausible explanation for the
resultant classification, the authors' inability to document the
case precluded discussion in the report.

Page 133
COMMENT

The committee found this whole chapter too
generzl.

RESPONSE

The authors were expected to derive the informatiomn for this
chapter through an analysis of the case studies. It was found,
however, that these case studies, chosen by the Narragansett Bay
Project Committee, not the authors, yielded very little
information about the role of science. As described on page 133,
two methodologies were to be used: .

1. An analysis of the case studies to determine the role of
science in existing management processes,

2. A review of existing literature to determine if the
present role played by science is consistent with
current knowledge.

Since the role of science in these case studies was limited,
the authors' analysis was necessarily limited; thus the "general"®
nature of the chapter.

Page 138

COMMENT

Use cof MERL data was minimal then, and
there has been no effort for a follow up
using more recent results.

RESPONSE

While the use of MERL data may have been minimal, it was
cited in the Xrasnoff report. In addition, the authors wish to
note that several attempts have been organized to try to
establish institutional linkages between MERL and the state
agencies dealing with the Bay (DEM, DOH, SWP). This data was
included as part of the Working Draft Document submitted to the
Narragansett Bay Project on May 13, 1986.
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Page 142
COMMENT

Why discuss air quality standards? Wwhat
does that have to do with Narragansett Bay
management {different division, different
legislation)?

RESPONSE

The discussion of air quality standards was used as a
generic example to support the point that all scientific research
findings, including those relative .to Narragansett Bay, must be
translated into public policies, which in turn must be socially
and economically viable. For example, managers must be able to
translate the finding that 0.05 mg/l of chlorine causes tumors on
the gills of fish, into a policy regarding the emission of
chleorine into the environment. That policy, in turn, must result
in less chlorine entering the environment, and at the same time
ensure that industrial users discharging chlorine as a part of
their manufacturing process are not put out of business.

If the management structure of Narragansett Bay is to utilize.:
scientific information in the gemeration of standards then, there
must be a translation mechanism, as has been shown with the
example of air qualityv standards.

Page 158
COMMENT

‘%
E

Some coordination does take place with SAM
plans and pre-permit application meetings
of CRMC. These are vehicles already in
place for coastal management.

RESPONSE

The authors recognize the existance of SAM plans and
pre-permit application hearings. However, the coordination being
referred to was meant to imply a more generic sense of the word,
i.e. an "institutional mechanism" or "linkage" between agencies
that is more formal, and not based solely on a specific

application(s).

Page 158
COMMENT

CRMC has legislative authority to serve as
a coordinating body. There is no mention
of group sessions, SAM plans, ISDS task
force, stormwater task force, SWP technical

committee, etc.
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RESPONSE

While CRMC's legislative authority may be to serve as a
coordinating body, the lead role of coordination has yet to be
assumed by the agency. The ISDS task force was organized by
DEM. The SWP technical committees providing technical advice are
institutionally embedded in the SWP program. The authors
recognize that there is a lead coordinating role by CRMC in the
pre-permit application function, however, the authors are
speaking of coordination above and beyond the context of a
specific application.

For example. the question regarding the amount of water to be
released from the Pawtuxet River may have a profound impact on
the quality of Narragansett Bay, and yet at no time will this
issue come before CRMC as a permit application. There is no
existing institutional mechanism to involve CRMC in this decision
stream.
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