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Human dignity refers to the equal worth of every member of the human
family, like a coin that a person has at birth that they can never lose. Every
coin is identical in value, but it is unique to each person. Dignity is the
foundation of all human activity: our sense of dignity animates how seek to
advance well-being and human flourishing, improve the conditions of life, and
protect against harm and humiliation.

Appreciating human dignity is essential to the protection of human rights
and to the spread of a human rights culture. When people own their equal
and inalienable human dignity, they can claim their rights, individually and in
solidarity with others. Claiming rights is itself an expression of human dignity
and, in turn, it prompts the adoption and implementation of policies that
allow people to live in greater dignity.

Dignity rights are the rights — recognized in international and
constitutional law — that flow from the recognition of human dignity. These
include civil, political, social, economic, cultural, and environmental rights.
Dignity rights exist to protect the value of each person’s unique coin.

This Handbook provides tools to engage in the protection of human
dignity to help spread a human rights culture and to enhance the ability of
people around the world to live with dignity.
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PART ONE: GENERAL PRINCIPLES OF DIGNITY RIGHTS

This Handbook provides advocates, lawyers, judges, and others with the tools they need to
advance the dignity of all persons, including the most vulnerable among us. It shows that dignity is central
and essential to law throughout the world. It shows that dignity rights — the rights that flow from the
recognition of human dignity — are relevant to how people self-identify, to how they interact with others,
to how they live day-to-day, and to how they participate in important decisions in their social and political
communities. And it shows that human dignity is inalienable: all people are entitled to be treated with
dignity, no matter what.

l. The Law Recognizes and Protects the Inherent Equal Worth of Every Person
A. Dignity is the Essence of International and Regional Human Rights Law.

Dignity is recognized in international law throughout the world. The recognition of human dignity
is so widespread, it may be considered a matter of customary law which would presumptively bind all
nations, even a specific treaty. It may also be considered jus cogens, an obligation that no nation can
avoid.!

The foundational documents of the modern human rights era — the Charter of the United Nations
(1945), the Universal Declaration of Human Rights (1948), the International Covenant on Civil and Political
Rights (1966) and the International Covenant on Economic, Social, and Cultural Rights (1966) -- all commit
to the affirmation of human dignity as the central axis of human rights protection.

According to the Human Rights Committee, “The right to life is a right which should not be
interpreted narrowly. It concerns the entitlement of individuals ... to enjoy a life with dignity.”? This
imposes both positive and negative obligations on states: “The duty to protect life also implies that States
parties should take appropriate measures to address the general conditions in society that may give rise
to direct threats to life or prevent individuals from enjoying their right to life with dignity.”?

Dignity is recognized in most of the world’s human rights instruments at the international and
regional levels.*

Table 1 Selected Human Rights Instruments

INTERNATIONAL LAW
UN Charter, 1945 “to save succeeding generations from the scourge of war, which twice in
(Preamble) our lifetime has brought untold sorrow to mankind, and to reaffirm faith
in fundamental human rights, in the dignity and worth of the human
person, in the equal rights of men and women and of nations large and
small . ..”
Universal Declaration of “All human beings are born free and equal in dignity and rights. They are
Human Rights, 1948 (Art. endowed with reason and conscience and should act towards one
1) another in a spirit of brotherhood.”
International Covenant of | “Considering that, in accordance with the principles proclaimed in the
Civil & Political Rights, Charter of the United Nations, recognition of the inherent dignity and of
1966 (Art. 10) the equal and inalienable rights of all members of the human family is the
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foundation of freedom, justice and peace in the world;” (preamble);
“All persons deprived of their liberty shall be treated with humanity and
with respect for the inherent dignity of the human person.”

International Covenant of
Economic, Social, and
Cultural Rights, 1966
(Preamble; Art 13)

“Considering that, in accordance with the principles proclaimed in the
Charter of the United Nations, recognition of the inherent dignity and of
the equal and inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the world.”

“They agree that education shall be directed to the full development of
the human personality and the sense of its dignity, and shall strengthen
the respect for human rights and fundamental freedoms.”

General Comment 36

“The duty to protect life also implies that States parties should take
appropriate measures to address the general conditions in society that
may give rise to direct threats to life or prevent individuals from enjoying
their right to life with dignity.”

Convention on the
Elimination of Racism

“solemnly affirms the necessity of speedily eliminating racial
discrimination throughout the world in all its forms and manifestations
and of securing understanding of and respect for the dignity of the
human person.”

Convention on the
Elimination of
Discrimination Against
Women

“Recalling that discrimination against women violates the principles of
equality of rights and respect for human dignity, is an obstacle to the
participation of women, on equal terms with men, in the political, social,
economic and cultural life of their countries . . .”

Convention on the Rights
of the Child (Preamble)

“Considering that the child should be fully prepared to live an individual
life in society, and brought up in the spirit of the ideals proclaimed in the
Charter of the United Nations, and in particular in the spirit of peace,
dignity, tolerance, freedom, equality and solidarity.”

Convention Against
Torture

“equal and inalienable rights of all members of the human family, derive
from the inherent dignity of the human person.”

Convention on the Rights
of Persons with Disabilities

“discrimination against any person on the basis of disability is a violation
of the inherent dignity and worth of the human person.”

Second Optional Protocol
to the International
Covenant on Civil and
Political Rights on the
Abolition of the Death
Penalty

“abolition of the death penalty contributes to enhancement of human
dignity and progressive development of human rights.”

Optional Protocol to the
Convention on the Rights
of the Child

“the status of the child as a subject of rights and as a human being with
dignity and with evolving capacities.”

REGIONAL LAW

American Declaration of
the Rights and Duties of
Man (Preamble)

“All men are born free and equal, in dignity and in rights, and, being
endowed by nature with reason and conscience, they should conduct
themselves as brothers one to another.”

Protocol of San Salvador
(Preamble)

“Considering the close relationship that exists between economic, social
and cultural rights, and civil and political rights, in that the different
categories of rights constitute an indivisible whole based on the
recognition of the dignity of the human person . ..”
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African Charter of Every individual shall have the right to the respect of the dignity inherent
Human’s and People’s in a human being and to the recognition of his legal status.”
Rights (Art, 5)

European Union Charter of | “Human dignity is inviolable. It must be respected and protected.”
Fundamental Rights (Title

1)

Final Act of the Helsinki “[States] will promote and encourage the effective exercise of civil, political,
Conference on Security economic, social, cultural and other rights and freedoms all of which derive
and Cooperation in Europe | from the inherent dignity of the human person and are essential for his free
(Principle VII) and full development.”

Protocol No. 13 to the Abolishing the death penalty due to the “inherent dignity of all human

European Convention on beings.”
Human Rights

Council of Europe “trafficking in Human Beings constitutes a violation of human rights and
Convention on Action an offence to the dignity and the integrity of the human being.”

against Trafficking in
Human Beings

ASEAN “All persons are born free and equal in dignity and rights. They are
endowed with reason and conscience and should act towards one
another in a spirit of humanity.”

B. Most Countries Protect Human Dignity in their Constitutional Law

More than 160 constitutions from every corner of the world recognize human dignity as a
constitutional right or constitutional value.> Most of these post-date the Universal Declaration of Human
Rights. Some constitutions protect dignity as an enforceable right, some as a fundamental value. Some
associate dignity with a specific right or segment of the population, while others associate dignity with a
foundational value of the nation.

“Dignity shows up as a fundamental value, an inviolable right, or a right associated with certain
vulnerable groups (children, people who are disabled, migrants or people with disabilities) or to
protect against certain unjustifiable wrongs (torture, medical experimentation) or to ensure
certain rights (education, fair employment). Increasingly, it shows up in constitutions in more
than one guise.”®

The table below shows language from selected constitutions. A full table of constitutional dignity
provisions is available here.
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Table 2 Selected Constitutional Texts

Colombia (Art. 21)

The right to dignity is guaranteed. An Act shall provide the manner in
which it shall be upheld.

Germany (Art. 1)

Human dignity shall be inviolable. To respect and protect it shall be the
duty of all state authority.

Kenya (Sec. 19(2))

The purpose of recognising and protecting human rights and
fundamental freedoms is to preserve the dignity of individuals and
communities and to promote social justice and the realisation of the
potential of all human beings.

Nepal (Sec. 16, Sec. 42)

Each person shall have the right to live with dignity.

People with physical impairment shall have the right to a dignified way of
life and equal access to social services and facilities, along with their
diversity identity.

Pakistan (Art. 14)

The dignity of man and, subject to law, the privacy of home, shall be
inviolable.

Peru (Art. 1)

The defense of the human person and respect for his dignity are the
supreme purpose of the society and the State.

Somalia (Article 10)

Human dignity is given by God to every human being, and this is the basis
for all human rights. Human dignity is inviolable and must be protected
by all. State power must not be exercised in a manner that violates
human dignity.

Somaliland (art.24 (3) and
36(2))

Every person shall have the right to have his dignity, reputation and
private life respected.

The Government shall encourage, and shall legislate for, the right of
women to be free of practices which are contrary to Sharia and which are
injurious to their person and dignity.

South Africa (S. 10)

Everyone has inherent dignity and the right to have their dignity
respected and protected.

C. Courts Have Protected Dignity in Cases Involving the Full Range of Rights

There are thousands of cases from every part of the globe that interpret and apply and vindicate

the right to have one’s dignity respected and protected, including from:

o The Americas (especially Colombia and Peru but also Mexico, Argentina, Chile, Brazil, Canada,

the United States, and elsewhere),
o Europe (especially Germany but also France, Spain, the Czech Republic, and elsewhere),
o Africa (especially South Africa and Kenya, but also Malawi, Uganda, and elsewhere),
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o The Middle East (especially Israel), and
o Asia (especially India, Pakistan, Nepal, Bangladesh but also Taiwan and elsewhere).

“Courts have found dignity relevant in cases dealing with every type of right: personal matters
relating to identity (name, gender identity, religious and cultural identity, professional ambitions,
language, choice of family structure), matters relating to the quality of life (involving claims for
adequate housing, food, water, education, environmental quality), protection from discrimination
and humiliation (particularly in situations involving custody or dependence), and rights of
participation in democratic governance (involving freedom of speech, association, the franchise,

and so on). These cases are filling in dignity’s broad contours, giving it context and meaning.

ni

The table below illustrates the range of cases in which courts have found human dignity to be
critical and provides some language courts have used to describe the jurisprudential meaning of dignity.
Cases are further discussed in context in Section 2.

Table 3 Sample Cases

Dr. Mehmood Nayyar
Azam v State of
Chattisgarh, Supreme
Court of India, 2010
(Bench: K.S.
Radhakrishnan, Dipak
Misra)

Humiliation of a
person in custody

“The reverence of life is insegragably associated with the
dignity of a human being who is basically divine, not servile. A
human personality is endowed with potential infinity and it
blossoms when dignity is sustained. The sustenance of such
dignity has to be the superlative concern of every sensitive
soul. The essence of dignity can never be treated as a
momentary spark of light or, for that matter, ‘a brief candle’,
or ‘a hollow bubble’. The spark of life gets more resplendent
when man is treated with dignity sans humiliation, for every
man is expected to lead an honourable life which is a splendid
gift of creative intelligence”.

Sentencia T-009/09,
Constitutional Court of
Colombia 2009

Right to choose to
terminate a
pregnancy

“to not be treated as an object upon which others make
decisions that are transcendental in their impact on the
course of a person’s life, in this case the woman, is part of the
right to human dignity. A decision of such high importance as
whether to interrupt or continue a pregnancy, when this
represents risks for the life and health of the woman, is a
decision that the woman alone can make, based on her own
criteria ... since it is she who will have to live with the
consequences of such a decision.”

Accion de
Inconstitucionalidad
2/2010, Supreme
Court of Mexico, 2010

Adoption by same-
sex couples

“Legal doctrine has established that the dignity of man is
inherent to his essence, to his being. It is about the
recognition that, in the human being, there is a dignity that
must be respected in any case, because “it is about the right
to be considered as a human being, as a person, that is, as a
being of eminent dignity.”

Movement for Quality
Government in Israel
v. The Knesset,
Supreme Court of
Israel, 2006

Deferral of military
service

“[T]he right to human dignity is a bundle of rights

whose preservation is necessary in order to ensure that
dignity. At the foundation of the right to human dignity lies
the recognition that man is a free creation that develops his
body and spirit according to his desire in the society in which
he lives; in the center of human dignity lies the sanctity of his
life and of his liberty. At the foundation of human dignity lies
the autonomy of individual desire, freedom to choose and
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freedom of action of man as a free creation. The dignity of
man rests upon the recognition of man’s physical and spiritual
integrity, his humanity, his value as a human being, all this
without regard to the extent of utility which he creates for
others.”

Satrose Ayuma & 11
Others v. Registered
Trustees of the Kenya
Railways Staff
Retirement Benefits
Scheme & 3 Others,
High Court of Kenya at
Nairobi, Constitutional
and Human Rights
Division, 2013

Rights against
communal eviction

The right to housing “is linked to the inherent dignity of the
human person and indeed, the right to dignity has become an
interpretive principle to assist the further explication of the
catalogue of rights and that all rights have come to be seen as
best interpreted throughout the lens of right to dignity.”

R. v. Kapp, Supreme
Court of Canada, 2008

Equal protection
permits affirmative
discrimination for
historically
disadvantaged
groups.

“There can be no doubt that human dignity

is an essential value underlying the s. 15 equality guarantee.
In fact, the protection of all of the rights guaranteed by the
Charter has as its lodestar the promotion of human dignity.”

Air Transport Security
Act Case,

Federal Constitutional
Court of Germany,
2006

Invalidation of a
security measure
that would have put
innocent lives at risk

“Human life is the vital basis of human dignity as the essential
constitutive principle, and as the supreme value, of the
constitution, is the claim to respect which results from it. This
applies irrespective, inter alia, of the probable duration of the
individual human life or the human being’s claim to respect
for his or her dignity even after death. In view of this relation
between the right to life and human dignity, the state is
prohibited, on the one hand, from encroaching upon the
fundamental right to life by measures of its own, thereby
violating the ban on the disregard of human dignity. On the
other hand, the state is also obliged to protect every human
life.”

Atif Zareef v. The
State, Supreme Court
of Pakistan, 2021

Invalidating virginity
testing in cases of
rape

“Article 14 of our Constitution mandates that dignity shall be
inviolable, therefore, reporting sexual history of a rape
survivor amounts to discrediting her independence, identity,
autonomy and free choice thereby degrading her human
worth and offending her right to dignity [which] is an absolute
right and not subject to law. Dignity means human worth:
simply put, every person matters. No life is dispensable,
disposable or demeanable. Every person has the right to live,
and the right to live means right to live with dignity. A person
should live as “person” and no less. Human dignity hovers
over our laws like a guardian angel; it underlies every norm of
a just legal system and provides an ultimate justification for
every legal rule. Therefore, right to dignity is the crown of
fundamental rights under our Constitution and stands at the
top, drawing its strength from all the fundamental rights
under our Constitution and yet standing alone and tall,
making human worth and humanness of a person a far more
fundamental a right than the others, a right that is absolutely
non-negotiable.”
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Pro Public v. Godavari
Marble Industries Pvt.
Ltd. and Others,
Supreme Court of
Nepal, 2015

Protecting a “Article 12(1) of the Interim Constitution has also

heritage site from incorporated the right to live with dignity under the right to
marble quarrying life. It shall be erroneous and incomplete to have a narrow
thinking that the right to life is only a matter of sustaining life.
Rather it should be understood that all rights necessary for
living a dignified life as a human being are included in it. Not
only that, it cannot be imagined to live with dignity in a
polluted environment rather it may create an adverse
situation even exposing human life to dangers.”

Il. The Functions of Human Dignity under Law

A. Dignity Plays Many Different Roles in a Legal System.

Enforceable right. In many countries, courts allow claims that the government
(and sometimes a private party) has violated a petitioner’s right to dignity (that
is, their right to have their dignity respected). This is often tried in conjunction
with other rights — most notably a right to life (as in the death penalty cases®), a
right to privacy (as in cases about identity and life choices®), or a right to equality
(as in cases about discrimination).’® Sometimes, dignity-rights based claims are
associated with a more specific interest such as a right to a healthy
environment,!! a right to health,* education,®® or housing,** or a right to
protection from torture,'® or excessive or unjust punishment.*®

Foundation of rights. The American Bar Association, representing the legal
profession in the United States, affirms that “human dignity — the inherent,
equal, and inalienable worth of every person — is foundational to a just rule of
law.”*” Thus, a just rule of law cannot exist if it is not based on the protection of
human dignity.® Indeed, the drafters of the UDHR based the new human rights
agenda on the recognition of human dignity precisely to distinguish it from an
unjust or tyrannical or totalitarian legal system that fails to value the inherent
worth of each person and fails to allow the space for agency and control that
people need.

Source of rights. For some courts, it is “the source from which all other rights are
derived” and it “unites the other human rights into a whole.”* That is dignity is
what animates human rights; it is what gives individuals the right to have rights
(in the words of the philosopher Hannah Arendt?°) and what gives societies the
grounds for advancing human rights. In Israel, dignity is called the “mother right”
which gives rise to many “daughter rights.”?* The United Nations General
Assembly has declared that “any newly articulated international human rights
should ... derive from the inherent dignity and worth of the human person.”??

Purpose of rights. For others, it is the purpose of rights — that is, we protect
human rights in order to protect human dignity for all. If that is the case, we can
use dignity as the measure of law — a law is legitimate if it promotes human
dignity and it is not legitimate if it impedes people’s ability to live with dignity or
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Vi.

retards human flourishing. We see this explicitly in the constitutions of Kenya and
Peru.

Defining justice. If all people are born free and equal in dignity and rights, then
the inequalities and oppressions to which people are subjected in their lives are
not natural,but are created and imposed by state authorities or with state
acquiescence. Justice, then, might entail the removal of impediments to the
equal dignity with which every person is born. This is why states have both
negative obligations (to refrain from taking action that would violate human
dignity?®) and positive obligations (to take action to protect human dignity®*).

Boundary of state authority. Dignity draws the line between the individual and
the state. It defines the outer perimeter of state authority and ensures a zone of
privacy and autonomy reserved for individual conscience, agency, and
personhood.  Dignity’s origins in international law as the antidote to
totalitarianism and genocide commits us to a certain systems of social
organization that include democratic decision-making, the rule of law (or a state
of law rechsstaat), international non-derogable norms, and perhaps a principle of
non-retrogression.

B. Dignity Serves as the Connective Tissue in Law.

In addition to being an enforceable right and a fundamental value or overarching purpose, dignity
also provides the connective tissue that unifies and gives meaning to a legal system. This is true implicitly
or explicitly in most of the legal systems in existence in the world today. As we have observed:

“First, most of the cases invoke not only their own constitutional provisions that are directly on
point or inferred from a right to life with dignity and or an independent right to dignity but also
invoke international and regional human rights law — also in all cases founded on the recognition
of human dignity, whether directly applicable or not. ... Second, where dignity is concerned, the
courts often blur the lines between negative and positive rights, imposing on the government the
obligation not only to refrain from interfering with human dignity but also to take whatever
actions are necessary to ensure that the people involved can live lives of dignity. Thus, the
difference between civil and political rights on the one hand and socio-economic and cultural

rights on the other may be more a distinction of remedy than of right ...

Vii.

viii.

725

Human rights. The idea of human dignity brings together the full range of human
rights and shows their indivisibility among rights and their inter-dependence. For
example, civil and political rights (like the rights of free expression, association,
and voting) are essential to protecting social and economic rights (like the rights
to education, health, and a healthy environment), and those in turn help to
assure the effective exercise of the former.

International, regional, and national law. Dignity law connects international
human rights law, which identifies values and rights that spread throughout the
globe, with municipal law at the constitutional or sub-constitutional level. Many
courts (and some constitutions) interpret the domestic commitment to human
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Xi.

dignity in light of international and regional norms, but the application of those
global norms is specific to each country’s legal, social, political, economic,
historic, and cultural context.?® The international obligation to progressively
realize social and economic rights, which courts apply, is one example of this.?’

Borrowing among countries. Many courts consider the developing dignity
jurisprudence in other countries when they interpret, apply, and fashion the
dignity jurisprudence in their own. Thus, dignity connects each country’s
constitutional system with other countries’. Cases about the death penalty and
same sex relationships are good examples of this global phenomenon. When
courts “borrow” legal principles from another country, they are usually invoking
the general ideas, but still applying the law as it fits within their own legal culture.

Connecting people and the law. Because dignity is felt in people’s hearts and
minds, it connects the law to people’s emotive experiences. Most often, when
people seek a remedy for a wrong, it is because they feel the injury to their sense
of dignity. Dignity rights are one way that the law responds to people’s own
sense of justice. It is the language in which abstract aspirations of law — equality,
justice, liberty —are drawn onto the human heart.

Connecting people to each other. Dignity inheres in the individual, but it is not
atomistic. It joins people together. Because dignity is a universally shared
attribute, it is the one thing that connects all people on earth to each other, as
well as to past and future generations. Dignity makes space for the empathy that
is necessary to deliver justice. It creates a language of empathy that allows
people to understand each others’ perspectives and how the law impacts people
in different positions. This is critical for judges who need to understand situations
from a party’s perspective, even if that perspective is very different from their
own.

C. AGlossary of Dignity Terms

A glossary is presented here to help construct a language or vocabulary of dignity.?®

Xil.

Terms relating to the nature of Dignity

1. HUMAN DIGNITY is the quality of inherent worth that each “member of the
human family” has in equal measure with every other. In the UDHR, it
comes from the human capacity for reason and conscience and thus
animates the human capacity to make decisions, including decisions
about oneself and one’s life.

2. WORTH or value means that every life matters. No person is dispensable
or disposable. Every life has worth and meaning. A person must be
treated “as a person” because that means something; it means that a
person can not be treated “inhumanely” — that is, as if they were not a
person. Worth is the essential quality of dignity.

3. UNIVERSAL refers to the fact that every person, in past, present and future
generations has equal dignity. This is consistent with some religious
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versions of dignity (e.g. Q'ranic recognition of the dignity of all the
children of Adam) but is inconsistent with some historic understandings
of dignity that associated it with people of high rank who had certain
immunities and privileges due to their status or station.

4. INHERENT refers to the fact that dignity is an inherent quality inborn in the
human person. It is not granted or defined by the state or by any other
person or entity.

5. INALIENABLE means that no government or authority may take away a
person’s dignity. It can be disrespected or “dented,” but it can not be
eliminated or denied. Another way of saying this is that there is no
legitimate basis for a person’s dignity to be denied.

6. EQUAUTY and dignity are intimately interconnected but they are not
identical. Dignity means that each person has worth and equal dignity
means that each person has worth that is equal. Dignity must be
distributed in equal measure because if it were not, then one person
would have more decision-making authority than another and that
would allow them to make decisions for the other, to harm or oppress
the other, and ultimately to destroy the other. The UDHR’s lesson
learned from the Holocaust is that no person can define the worth of
another.

7. FULL DEVELOPMENT OF THE PERSONALITY is sometimes given as the purpose of
dignity; also thought of as human flourishing. This imposes on the state
the obligation to treat each person “as a person,” as an individual, it
protects the zone of privacy that allows the person to distinguish
themselves from others and to protect themselves from government
over-reaching.

8. AGENCY AND AUTONOMY are two similar but distinct terms. ‘Agency’ means
the capacity to make decisions. ‘Autonomy’ means the capacity to make
rules for oneself; it has a more individualistic nuance. While humans
should have agency over themselves, they live in community with others
and therefore do not live autonomously. Agency can accommodate the
communal.

9. CIMZzENSHIP is the formal status of state citizenship Sometimes, rights are
granted only to citizens, with the result that children or people who are
migrating who may not have full citizenship status, are denied certain
fundamental rights such as the right to vote or the right to work or study.
However, every person has equal human dignity so even those who are
not citizens nonetheless always retain the right to have their dignity
respected.

10. PARTICIPATORY DIGNITY refers to that aspect of human dignity that permits
(or requires) engagement in political decision-making in one’s local
community or community at the national, regional, or international
levels. Participatory dignity guarantees the set of rights associated with
political authority, including rights to free expression, association, voting,
and running for office.

xiii. Indignities

1. OBIECTIFICATION. The anti-objectification principle of the German
philosopher, Emmanuel Kant (whose work has been extraordinarily
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influential in dignity law), holds that a person must always be treated as
an end in and of themselves, and not as a means to another person’s
ends or goals. Thus, a person may not be objectified (“cosificar” in
Spanish, to be made into a thing). This principle means, for instance, that
a criminal penalty must not be imposed upon a person in order to deter
others from committing the same crime.

HUMILIATION is also forbidden because respect for human dignity means
that no person may be made to feel “less than” human or less than
another. Protection from humiliation ranges from the prohibition against
torture to protection from defamation or stigmatization.?

VULNERABILITY is a condition of human existence which tends to impair
people’s ability to protect themselves. People may be vulnerable for one
or more reasons — by virtue of age (high or low), poverty, physical or
mental impairment, isolation, or any number of other reasons. Because
the state must protect the dignity of every person, it may have an
affirmative obligation to take steps to protect the dignity of people with
vulnerabilities.*°

xiv. Terms relating to the adjudication of dignity rights

1.

DIGNITY RIGHTS are the rights — recognized in international and
constitutional law — that flow from the recognition of human dignity.
These include civil, political, social, economic, cultural, and
environmental rights. There is no single or formal definition of dignity
rights.

INDIVISIBILITY and INTERDEPENDENCE describe the relationship among rights.
Because dignity rights span human experience, the rights that human
dignity protects and that are protected by dignity are interdependent:
we need a healthy environment to fully enjoy the right to health and we
need education to fully exercise our rights to free expression and
voting.3! Some of these rights are also indivisible in the stronger sense
that one can not exist without the other: the right to clean water can not
exist without the right to a healthy environment.3?

NEGATIVE AND AFFIRMATIVE OBLIGATIONS describe the obligations that states
have to protect and promote dignity rights. Negative obligations require
the state to refrain from taking action. These are usually immediately
enforceable with little cost or political impediments; they are usually
associated with civil and political rights such as freedom of religion or
freedom of expression. Affirmative obligations require the state to take
positive steps to provide the means necessary for the enjoyment of the
right, such as providing health care or education or housing; they are
usually associated with social, economic, and cultural rights and are
usually not immediately enforceable.

PROGRESSIVE REALIZATION describes the obligations of states to provide
social, economic, and cultural rights: “Each State Party to the present
Covenant undertakes to take steps, individually and through
international assistance and co-operation, especially economic and
technical, to the maximum of its available resources, with a view to
achieving progressively the full realization of the rights recognized in the
present Covenant by all means, including particularly the adoption of
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legislative measures.”*? States must generally take immediate steps to
begin the process of progressive realization.

PROPORTIONALITY and DETERRENCE recognizes that respect for human
dignity requires that laws be proportionate to their purpose: a law that
imposes a much greater burden on a person than what the situation
requires violates is using that person as a means for some purpose and is
violating that person’s dignity.

THE RIGHT TO LIVE WITH DIGNITY recognizes that the “right to life” is not only
the right to not lose one’s life but the right to live with dignity. Most
notable is India, where there is no otherwise enforceable dignity right.
Pakistan, Colombia, and Germany have also recognized such a right even
where there are enforceable dignity rights.®*
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PART TWO: THE 4 CORNERS OF DIGNITY RIGHTS

(rights to inclusion; civil and (full development of the
political rights) personality; agency)

Dignity Rights

(Material conditions of life; Social, (Protections from inhumane
economic, cultural, environmental treatment or disproportionate
rights) punishment)
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PARTICIPATORY DIGNITY

Participation in political decision-making is essential to the expression of human dignity and is likely to
contribute to policies that protect human dignity. This aspect of dignity — participatory dignity — reflects
the dignity need to express one’s opinions according to one’s conscience and the human capacity to
make decisions for oneself and one’s community, not as an object of policy but as a self-fulfilling subject.
This Chapter illustrates the reciprocal relationship between dignity and participation in public decision-
making and shows how international declarations, policies, and court judgments from around the world
seek to advance participatory dignity. °
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l. Introduction: The Relationship Between Dignity and Political Participation

This chapter describes “participatory dignity” — that aspect of human dignity that allows and
compels human beings to participate in political decision-making. This aspect of dignity combines the
cognitive and self-defining aspects of dignity with the dignity-based need to live in community with
others. Just as individual dignity reflects the free will of the individual, political decision-making must
reflect the will of the people. If we are committed to defining our lives and our identity for ourselves, and
we live with others in organized society, we are committed to defining the values and rules that shape
that society. As Justice Sachs has written: “The right to free and equal participation in public authority is
enshrined in human dignity.”*®

Participatory dignity recognizes that aspect of human dignity that is tied to participation in
democratic decision-making. It follows from understanding dignity on the one hand as a matter of
“reason and conscience,”®’ of self-definition and self-determination and on the other hand as recognizing
that every person is a “member of the human family,”*® the part of the human experience that involves
belonging to a community. If humans have rights of self-definition and exist in community, then it follows
that they have the right to participate in collective decision-making. This is the dignity-basis of democratic
forms of governance — i.e. self-governance. Participation in political activity protects dignity both as a
means and as an end: participation in governance itself is a manifestation of human dignity (means) and it
has the potential to advance the ability of people to live in dignity (ends).

Most modern constitutions commit to public participation in political decision-making. We
sometimes refer to this form of political decision-making as democratic in the sense that it is “by the
people.” This Handbook takes no position on the precise form of democracy or of political participation
generally (e.g. the frequency of elections, the subjects of political referenda, the rules of representation,
and so on) as long as it reflects the dignity of every human person and allows each person to participate
in a way that will conduce to the protection of their dignity and that of others. While the right to vote is
the starkest way for people to express their dignity politically, it is not the only way and it may not even
be necessary to promote dignity, as long as there are sufficient mechanisms for people to express their
views on political matters that those in power recognize and respect.

As Justice Sachs of the South African Constitutional Court has written: “. . . public participation in
governmental decision-making is derived not only from the belief that we improve the accuracy of
decisions when we allow people to present their side of the story, but also from our sense that
participation is necessary to preserve human dignity and self-respect.”*

1. “Participation is necessary to preserve human dignity and self-respect:” The
intrinsic value protects the agency inherent in public decision-making. The ability for a person to
say what they need, to vote for who they support, and have their voice heard is an inherent
aspect of the experience and expression of their human dignity. Authoritarianism offends dignity
because it takes the decision-making authority away from the people. *° Totalitarianism offends
dignity for the further reason that it fails to treat each person “as a person,” as an individual
person with agency over their own lives.*! This would be true even if the dictatorial power were
benevolent and assured a good standard of living.

2. “We improve the accuracy of decisions when we allow people to present their
side of the story:” The instrumental value of democracy and human dignity indicates that a free
and equal vote and participation in a person’s government progresses dignity and should create
more equal and fair policies — policies that allow people to live dignified lives (as described
elsewhere in this Handbook).
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Dignity may be said to require two duties of participation, “[t]he first is the duty to provide
meaningful opportunities for public participation in the law-making process. The second is the duty to
take measures to ensure that people have the ability to take advantage of the opportunities provided.”*?

Living with dignity means holding one’s head up and being acknowledged by others with equal
respect.”® It is dignified individuals who actively participate in a political system. “The right to free and
equal participation in public authority is enshrined in human dignity. The conception of dignity we share
as individuals and citizens of a community honors the worth in autonomous individuals.”** Dignity is
necessary for collective self-governance because individuals require dignity if they are to govern
themselves.*

Dignity and democratic participation are thus mutually reinforcing. Dignity is a necessary
condition for democracy, and democratic institutions defend dignity; and the habits of dignified citizens,
in turn, provide the behavioral foundations for defending democracy.*® The cycle is possible only through
dignity, and that is because dignity gives individuals a means to self-govern. A political system without
dignity is “repressive, autocratic, and tyrannical” and is devoid of self-respect, freedom and equity.*’

I. Applicable International Law Obligations.

Participatory dignity is reflected in the major human rights instruments. Article 21 of the UDHR
states that

“(1) Everyone has the right to take part in the government of his country, directly or
through freely chosen representatives.

(2) Everyone has the right of equal access to public service in his country.

(3) The will of the people shall be the basis of the authority of government; this will shall
be expressed in periodic and genuine elections which shall be by universal and equal
suffrage and shall be held by secret vote or by equivalent free voting procedures.”

The language of the Universal Declaration of Human Rights has been adopted almost word for
word, by (1) Article 13 of the African Charter on Human and People’s Rights in 1948; (2) Article 23 of the
American Convention on Human Rights in 1981; and (3) Article 25 of the ASEAN Human Rights
Declaration in 2012.

Article 25 of the International Covenant on Civil and Political Rights states:

“Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in Article 2 and without unreasonable restrictions:

(@) To take part in the conduct of public affairs, directly or through freely chosen
representatives;

(b) To vote and to be elected at genuine periodic elections which shall be by universal
and equal suffrage and shall be held by secret ballot, guaranteeing the free expression of
the will of the electors;

(c) To have access, on general terms of equality, to public service in his country.”*

The authority of the government can only derive from the will of the people as expressed in
genuine, free, and fair elections held at regular intervals on the basis of universal and equal suffrage.*

The two principal international conventions concerned with discrimination, which also reaffirm
the commitment to dignity in the UN Charter and the UDHR, also require states to undertake to eliminate
discrimination in political participation. The International Convention on the Elimination of all forms of
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Racial Discrimination protects “Political rights, in particular the right to participate in elections-to vote and
to stand for election-on the basis of universal and equal suffrage, to take part in the Government as well
as in the conduct of public affairs at any level and to have equal access to public service.”*° The
Convention on the Elimination of all Forms of Discrimination Against Women requires states to “take all
appropriate measures to eliminate discrimination against women in the political and public life of the
country.” In particular, it requires states to take affirmative measures to “ensure to women, on equal
terms with men, the right (a) To vote in all elections and public referenda and to be eligible for election to
all publicly elected bodies; (b) To participate in the formulation of government policy and the
implementation thereof and to hold public office and perform all public functions at all levels of
government; (c) To participate in non-governmental organizations and associations concerned with the
public and political life of the country.”? Likewise, the UN 2030 Agenda expounding 17 Sustainable
Development Goals require states to “[e]nsure women’s full and effective participation and equal
opportunities for leadership at all levels of decision-making in political, economic and public life.”>?

These international instruments suggest a strong global consensus on the mutually reinforcing
relationship between dignity and political decision-making.

[l Dignity and Self-Governance

Dignity is important because it is a precondition to having and claiming rights.>® People must
acknowledge and understand their own sense of dignity in order to be able to participate in political
decision-making. People who understand their own equal sense of self-worth can choose representatives
and officials to enact policies and laws to reflect their own values. People who understand the equal
worth of others will choose representatives to enact policies that reflect democratic values and that
promote the well-being of all. Dignity permits ownership in the political community.

As the South African Constitutional Court has said, self-governance is an indispensable feature of
a system committed to dignity: “Our capacity of self-governance is what makes democracy the only
acceptable secular form of political organization. For if we are capable of shaping our own ends as
individuals, equal political treatment demands that we be able to shape them as citizens in a
democracy.”>* This is what the South African court has termed ‘civic dignity.’

Landmark decision. In Arshad Mehmood v. The Comm’r of Elections in Pakistan, Justice Syed
Mansoor Ali Shah considered a claim of alleged gerrymandering where the weight of votes varied
by geographical location, a common practice among political parties in power. Taken too far, it
can greatly diminish the vote of marginalized communities, who are either “stacked” together in
a district or dispersed, thereby diminishing the power of their vote.>® Due to a significant
migration of Pakistan’s young and dynamic population, the size of constituencies become
unequal,”® yet voting equality requires that “the vote of one citizen [is] in no manner [] less than
the vote of another citizen.”®” The court held the “homogeneity of interest of the community”
needed to be considered along with “population parity and geographical compactness” during
any “delimitation of constituencies.”*® The court explained “everyone must be allowed to
participate in politics as an equal,” holding several sections of the Punjab Local Government Act
governing this process of delimitation to be unconstitutional.”®

In his opinion, Justice Shah wrote, “the writ of suffrage can be denied by a debasement or
dilution of the weight of a citizen’s vote just as effectively as by wholly prohibiting the free
exercise of the franchise. . .”®° Justice Shah relied upon the UDHR, the ICCPR, and other
international instruments, as well as Pakistan’s Constitutional and fundamental right to dignity
under Article 14 to establish the relationship between dignity rights and the invaluable
importance of free, equal, unabridged suffrage among citizens.®! The court explained that human
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dignity “arises from” aspects of “human personality that flow from human intellectual and moral
capacity,” allowing humans to shape and develop themselves to “strive for self-fulfillment in their
lives.”®? Dignity provides individuals with tools to voice their opinions and views and allows
individuals to participate in the political arena. Justice Shah further explains this concept by
quoting a South African case that eloquently put, “if we are capable of shaping our own ends as
individuals, equal political treatment demands that we be able to shape them as citizens in a
democracy.”®?

The governmental infringement upon any group’s or citizen’s suffrage is an affront to their dignity
whether through outright suppression or through the debasement or dilution of the vote’s
weight or power. “The right to vote freely for the candidate of one’s choice is the essence of a
democratic society, and any restriction on that right strike at the heart of representative
government.”®*

Justice Shah explained that democratic decision-making rests on two pillars, both of which have
relevance to the protection of human dignity. The “formal aspect of democracy”® is “manifested
in majority rule and in the centrality of the legislative body through which the people’s
representatives act . . . It is of central importance because without it the regime is not
democratic.”®® This pillar is process-based; that is, it requires that the people be allowed to
express their views on matters of public importance and that their views be respected. Human
dignity demands that states respect and protect and promote these values. To do so is to
recognize (in Arendt’s terms) that dignity is the right to have rights; to fail to do so is (in Kant’s
terms) to violate the fundamental premise of human dignity that requires that human beings be
the subjects and not the objects of decision-making about issues that affect them. Most
traditional civil and political rights protect these interests by guaranteeing freedom of expression
and association and the right to vote and other forms of participation,®” as detailed below.

The second pillar is rooted in the “rule of values” or the “substantive aspect of democracy” and
entails adherence to values rooted in human dignity including “separation of powers, the rule of
law, judicial independence, human rights, and basic principles that reflect yet other values (such
as morality and justice), social objectives (such as the public peace and security), and appropriate
ways of behavior (reasonableness, good faith).”®® To Justice Shah, these two aspects are
interdependent in regard to the rights of the people who govern themselves as, “[l]iberty and
equality can hardly be realized if cumbersome registration procedures registration procedures or
other electoral barriers make it difficult to vote.”®® It is imperative to the governmental
protection of dignity, liberty, and equality that the people have a fair and equal opportunity to” . .
. participate in the political life of the nation, the freedom to exercise political choice, the right to
choose a political leader and elect the government of his or her choice.”’° Justice Shah continues
to call a “[p]olitical system, which is not chosen by the people is repressive, autocratic, and
tyrannical besides being antithetical to self-respect, freedom, and human dignity.”’*

The values that form a democratic order rest fundamentally on human dignity: we seek to

separate powers so that no single person has enough power to crush another person or group. We
protect judicial independence to ensure that the dignity of the individual person protected even as
against majoritarian will. We commit to the rule of law to make sure that public decisions are made
according to a process, and not raw power. More specifically, the way dignity has been interpreted by
courts around the world (described elsewhere in this Handbook) may require a system of governance
that ensures that no person will be oppressed or humiliated, that every person is entitled to live a decent
life, and that the dignity of the most vulnerable people is always protected.
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Political positions that are inconsistent with these substantive values are inconsistent not only
with democracy but also with human dignity.”? In Bundesrat v. National Democratic Party of Germany, the
Constitutional Court of Germany held that the Basic Law “relies on this power of engagement as the most
effective weapon against the spread of totalitarian and inhuman ideologies”’® and therefore that a
political party that effectively encourages separate ethnic states threatens human dignity and “thus
violates the democratic order” and therefore must be prohibited.”* The Court explained that the free
democratic order is rooted primarily in dignity and must be protected by the state at all costs.”

Participatory dignity is therefore especially pertinent as protection against totalitarianism. The
European Parliament resolution on European conscience and totalitarianism condemned all crimes
against humanity and the massive human rights violations committed by totalitarian and authoritarian
regimes.”® A post-Communist court in Poland rejected a lustration process that would have assigned
collective guilt and punishment to those associated with the Communist government previously in power.
The Constitutional Court of Slovenia held that a petitioner’s rights to dignity were violated when a city
named a street after Josip Broz Tito, the former leader of Yugoslavia.”” Respect for human dignity, the
Court said, is a “legal-ethical foundation” based on the concept of constitutional democracy,”® which
places restrictions on authority by giving certain fundamental rights and acknowledging inherent
freedoms possessed by individuals due to their inherent worth.”

V. Participatory Dignity

If human dignity means that people have the right to have agency over their lives and they live in
community with others, then they have the right a dignity-based right to have agency or control over the
life of their community — over the decisions that people make as a community. This aspect of dignity can
be thought of as “participatory dignity” as it entails the right to participate in political decision-making.
Participatory dignity guarantees the set of rights associated with political authority, including rights to
free expression, association, voting, and running for office.

A. The Right to Vote

A healthy democratic system holds free elections at reasonable intervals, under conditions that
will ensure the free expression of opinion by the people in the choice of legislator.®’ As the South African
Constitutional Court has famously said, democracy reflects respect for human dignity: “[t]he vote of each
and every citizen is a badge of dignity and personhood. Quite literally, that everybody counts.”®! The right
to vote assures that every person’s equal moral and legal worth matters, and when every vote counts and
has an equal weight, the government cannot afford to do anything less than treat each person equally.
This section addresses how human dignity requires that very same equal unabridged vote, and describes
how human dignity is compromised when that right is infringed or suppressed.

Although the right to vote varies according to procedure and law in almost every country, the
fundamental principle remains the same: “a vote is a symbol of political dignity and freedom of a
citizen.”® “[A] citizen’s right to determine in respect to persons and subjects, in freedom and equality by
means of elections and other votes . . . is the fundamental element of the principle of democracy.”® A
source of power underlying the right to vote lies is the equal weight accorded to each vote and the equal
dignity owed to each voter.®

The right to vote is not only an individual right but a social right as well. As the South African
Court explained: “In countries of great disparity of wealth and power, [the right to vote] declares that we
all belong to the same nation; that our destinies are intertwined in a single interactive polity.”® This
makes explicit another important dimension of dignity: the dignity of belonging. Because it is essential for
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all human beings to be members of a community, those who are denied citizenship feel the stigma of
ostracism, the disconnection from the community, and the isolation of being made into an “other,” not fit
to be included. These all impair a person’s sense of self-worth and their standing in the political
community.

The right to be treated with dignity and to have one’s dignity respected imposes both negative
and positive obligations on government. In the context of participatory dignity, this means that
governments must not only desist from suppressing the right to vote, but they must also take affirmative
steps to ensure that each person can exercise their right to vote and that each person’s vote will be
counted equally.

Governments must ensure that each person has equal rights to vote, regardless of class, race,
gender, orientation, or any other differentiating factor. In the words of Justice Saad Saood Jan of
Pakistan, “[t]here seems little doubt that the paramount consideration before the Constitution-makers
was that no section of the citizenry no matter how small it might be, should be deprived of equal
participation in the national life and no one should feel that he has not had a fair deal.”®® This exemplifies
the recognition and protection of human dignity requires fair and equal participation in public life for
every person.

And yet, nations routinely deprive people of the right to vote for myriad reasons. Nations typically
allow only citizens to vote. In addition, nations may have voting requirements that disenfranchise even
members of the citizenry. Most country do not allow any person under 18 to vote,®” even though policies
made today may impact youths throughout their lives. Some countries legally disenfranchise certain
segments of the population including police and military, prisoners, and others. Other deprivations of the
right to vote happen by practice if not by law: women, people with no fixed address, people who are
illiterate or who can not maneuver complicated registration processes, people who are infirm, and others
may be denied the dignity right to vote.® Other countries, like the United States, make voting difficult by
scheduling elections on a workday and restricting access to polls; in 2021, the United States is seeing a
spate of laws intending to restrict, rather than expand, the right to vote.®¥ And for voters in many
countries, the right to vote is limited by intimidation and violence® and by more sophisticated forms of
technological manipulation.®

Although the UN Charter and the UDHR explicitly assert the equal dignity of women and men,??
women have not been able to vote in all countries until 2015 when Saudi Arabia finally allowed women
the franchise.”® Still, in practice, conditions may make it difficult or virtually impossible for women to
vote® including where a birth certificate or other identification is required, or where literacy or other
additional hurdles are imposed.”®> Communication modes may also exclude women from political
participation. Because political rights are dignity rights, states have affirmative obligations not only to
ensure that laws do not discriminate against women but to ensure that women have equal opportunities
to participate in political activities.

B. Participation in Electoral Politics

Human dignity does not limit the right to political participation to elections.’® “The right to
political participation can . . . be realized in many ways,”” including freedom of assembly and expression,
as well as the rights to participate in political decisionmaking, run for office, influence policy, and partake
in public debates and dialogue with elected officials — all of which are aspects of exercising one’s dignity
rights to have rights.
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The Constitutional Court of South Africa has been especially emphatic about protecting what it
has called “civic dignity.” Justice Albie Sachs of the South African Constitutional Court has written, “in a
constitutional democracy, dialogue and the right to have a voice on public affairs is constitutive of
dignity.®® Political participation, Justice Ngcobo wrote, “enhances the civic dignity of those who
participate by enabling their voices to be heard and taken account of.”°

Dignity entails that “a high priority should be accorded in political, social and legal arrangements
to individual choices in such matters as belief, way of life, attitudes and the conduct of public affairs.”*%°
Public participation in governmental decision-making is derived not only from the belief that we improve
the accuracy of decisions when we allow people to present their side of the story, but also from our sense
that participation is necessary to preserve human dignity and self-respect.'®

Landmark case. In Doctors for Life International v. The Speaker of the National Assembly, Justice
Sandile Ngcobo of the South African Constitutional Court explained why political participation is
essential to the protection of human dignity. The Court invalidated four health laws that had
been enacted without sufficient public involvement in its legislative process.'®* South Africa, the
Court said, in acknowledgment of and rooted in their history of apartheid and racism, has a
Constitutional duty to facilitate public involvement. This duty is construed to have two aspects,
“[t]he first is the duty to provide meaningful opportunities for public participation in the law-
making process. The second is the duty to take measures to ensure that people have the ability
to take advantage of the opportunities provided.”!*® Justice Ngcobo relied upon his country’s
Constitutional duty, and upon Article 25 (b) of the International Covenant on Civil and Political
Rights which “guarantees not only the ‘right’ but also the ‘opportunity’ to take part in the
conduct of public affairs”'® and on the African Charter on Human and Peoples’ Rights which
guarantees “the individual’s inalienable right to participate by means of free and democratic
processes in framing the society in which he or she lives.”*%> Additionally, Justice Ngcobo cited
the U.N. Human Rights Committee, which has said that “[w]hatever form of constitution or
government is in force, the [ICCPR] requires States to adopt such legislative and other measures
as may be necessary to ensure that citizens have an effective opportunity to enjoy the rights it
protects.”10®

Justice Sachs, in concurrence, wrote, “[p]ublic involvement accordingly strengthens rather than
undermines formal democracy, by responding to and negating some of its functional deficits.”*%’
Justice Ngcobo and Justice Sachs not only recognized their country’s own specific Constitutional
duty to facilitate political involvement but lay the groundwork for an undeniable right to an
opportunity to participate rather than the mere right to participate.

The European Court of Human Rights has also insisted on electoral participation. Matthews v United
Kingdom concerned Gibraltans who were European Union citizens but were denied the right to
participate in elections for Parliament.'® Luzius Wildhaber, President of the Court, held this to be in
violation under the European Convention on Human Rights, whose very essence is the protection of
human dignity, invoking the right to “free elections at reasonable intervals by secret ballot, under
conditions which will ensure the free expression of the opinion of the people in the choice of the
legislature.”'® Under Matthews, States may be liable for human rights breaches even where they
transferred their powers to an international organization, such as the European Union.!°

C. Association and Assembly

Peaceful assembly as a form of political participation is an expression of human dignity because it
sparks debate, calls out injustice, expresses views and ideas, and engages in activities of solidarity and
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community, among other things. The right to protest is therefore protected as a matter of human dignity,
in addition to its contribution to democratic decision-making. Article 21 of the ICCPR clearly describes the
right to peaceful protest:

“The right of peaceful assembly shall be recognized. No restrictions may be placed on the
exercise of this right other than those imposed in conformity with the law, and which are
necessary in a democratic society in the interests of national security or public safety, public
order (order public), the protection of public health or morals or the protection of the rights and
freedoms of others.”*!

Courts have recognized the importance of political protest to human dignity. In Association for
the Struggle of Transvestite-Transexual v. Inspector General of Justice, the Supreme Tribunal of Argentina
held that:

“The participation of citizens in the democratic process and achieving greater social cohesion that
is born, precisely, from sharing the foundational notion of respect for diversity and the
interaction of people and groups with varied identities, beliefs, and traditions, whether cultural or
religious, artistic, literary, social, economic, political, ethnic, religious, etc.”**?

And in Identoba and Others v. Georgia, the European Court of Human Rights held that when an
LGBT demonstration was interrupted by a violent counter-demonstration resulting in verbal and physical
assaults, the state of Georgia had violated Article 3 of the European Convention by failing to protect the
applicants. The Court held that “discriminatory treatment as such can in principle amount to degrading
treatment within the meaning of Article 3 where it attains a level of severity such as to constitute an
affront to human dignity” and that “the treatment of the applicants must necessarily have aroused in
them feelings of fear, anguish and insecurity which were not compatible with respect for their human
dignity and reached the threshold of severity within the meaning of Article 3 taken in conjunction with
Article 14 of the Convention.”**?

V. Conclusion

The ability to participate in government through suffrage or alternate avenues is vital to the protection
and furtherance of dignity rights and other unalienable rights. As a right derived from human dignity,
political participation is essential not only for democratic legitimacy but to protect the dignity rights of
every person. Political engagement allows people to express themselves according to their own views and
conscience, and to contribute to the policies and programs that govern them. Because it is an expression
of human dignity as a well as a right to protect dignity, states have affirmative obligations to ensure that
every person can participate fully, as well as the negative obligations to avoid deprivation or
discrimination in the exercise of political rights. As Justice Shah wrote in Arshad Mehmood v. The Comm’r
of Elections in Pakistan: “Not only that everyone must be allowed to participate in politics as an equal,
through the vote and through freedom of speech and protest, but that political decisions must treat
everyone with equal concern and respect, that each individual must be granted fundamental civil and
political rights no combination of other citizens can take away.”*

These rights exist not only to protect democracy but to protect human dignity. Even if individual
identity is protected and material comfort is otherwise assured, human dignity requires that people have
the meaningful opportunities to engage in public decision-making on their own behalf. Political
participation in democratic decision-making is a collective manifestation of human dignity.
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IDENTITY AND THE FULL DEVELOPMENT OF THE PERSONALITY

Human dignity refers to the equal worth of every member of the human family, like a coin that a person
has at birth that they can never lose. Every coin is identical in value, but it is unique to each person. This
Chapter illustrates how the law protects each person’s capacity to fully develop their own personality
according to their own designs, and to have agency over important decisions in their lives. Dignity means
that each person has the power to do this for themselves, equally with every other person. After
describing some general principles of dignity law, this chapter surveys the law by focusing on different
facets of the human personality that contribute to a person’s identity: spiritual, cultural, biological,
mental, and relational. We then consider how discrimination violates human dignity. *
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l. Introduction: The Connection Between Human Dignity and Identity

Human dignity is understood as an intrinsic, inherent, or imanent value of each person, which
marks both the uniqueness of each person and our common humanity. It is human dignity that allows
each person's ability to develop their personality and chart their life course.!® Because it is the
foundation of the human spirit, it is relevant to all human endeavors: religion, politics, law, and
philosophy.'*” As a constitutional value, human dignity protects a person’s free will, autonomy, and their
ability to write their life story within the framework of society. As a constitutional right, dignity law gives
full expression to the value of human dignity, subject to the specific demands of constitutional
architecture.*®

This chapter describes the development of the human person in its physical, spiritual, mental, and
relational dimensions, according to the evolving global law of dignity rights, drawing on three essential
elements of dignity theory: agency as it relates to the full development of the personality, community and
the dignity interest of living in society with others, and the dignity requirement of equality.

Agency. Many constitutional courts around the world have described dignity as autonomy*'® and
as the possibility of designing one's life plan “to live as one wishes.”*?® That is, human dignity entitles us to
the agency of our own free will, directly connected with the full development of our personalities:
without some degree of agency, our personality would be developed not by our own dictates but those of
others.*?*

The state, through its governments and its courts, must protect the right of people to fully
develop their personality. The High Court of Lahore in Pakistan has explained it this way:

“Human dignity is based on the individual’s free will and his ability to develop his personality and
fulfill his life. The dignity of a human being is his free will: the freedom to shape his life and fulfill
himself. It is a person’s freedom to write his life story. Human dignity is therefore the freedom of
the individual to shape an individual identity. It is the autonomy of the individual will. It is the
freedom of choice. Human dignity regards a human being as an end, not as a means to achieve
the ends of others.”*??

Where dignity is respected, the state ensures that people have the space in which to exercise
their free will to write their life stories. The Canadian Supreme Court has expressed the commitment to
human dignity underlying the Canadian Charter of Rights and Freedoms as follows:

“The idea of human dignity finds expression in almost every right and freedom guaranteed in the
Charter. Individuals are afforded the right to choose their own religion and their own philosophy
of life, the right to choose with whom they will associate and how they will express themselves,
the right to choose where they will and what occupation they will pursue. These are all examples
of the basic theory underlying the Charter, namely that the state will respect choices made by
individuals and, to the greatest extent possible, will avoid subordinating these choices to any one
conception of the good life.”*??

Many other cases from around the world articulate this aspect of dignity, focusing on the unique
imperatives of each person, the capacity for “reason and conscience” (in the UDHR’s language) or “free
will” (in the language of some courts) in informing the decisions that each person makes about their own
life, and the multiple aspects of the human personality that form a part of each person’s dignity.

Community. The human personality does not develop in isolation, but in community with others.

The South African Constitutional Court explains that "an individual human person cannot develop and
achieve the fullness of his/her potential without the concrete act of relating to other individual
persons."?* This highlights the community's contribution to the creation of individual identity and human
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dignity — a concept known in South African jurisprudence as “ubuntu” (I am who | am through other
people).}? Thus, our dignity must also allow us to control not only how we live, but also how we present
ourselves to others and to the world.?® This is why dignity protects reputation, and the right to tell one’s
story (e.g. in participatory fora) as well as the right to stay silent.

Equality. The question of equality presents itself as soon as we realize the people live together
with others — what relation do people have to others? The UDHR’s affirmation that every member of the
human family is born “equal in dignity”*?’ refutes any possibility of hierarchy among people and prohibits
any discrimination, oppression, or humiliation imposed by one on another. Discrimination harms many
aspects of a person’s dignity: their sense of self-worth, their ability to make meaningful decisions for
themselves, and their opportunities to live dignified lives in community with others. According to the
Constitutional Court of South Africa, “At the heart of the prohibition of unfair discrimination lies a
recognition that the purpose of our new constitutional and democratic order is the establishment of a
society in which all human beings will be accorded equal dignity and respect regardless of their
membership of particular groups.”*?®

This does not mean that all forms of discrimination are illegitimate; only those that diminish a
person’s dignity are invalid, whereas different treatment designed to augment or promote human dignity
is valid. Thus, a government can promote equality through affirmative actions — that is, what the Brazilian
Federal Supreme Court has called “the struggle for recognition, which is the fight against any violation of
dignity and honor.”!*

Il. Facets of Dignity
A. Matters of Conscience and Spiritual Dignity

Freedom of conscience is an inherent and very personal part of a human being.’*° According to
the Universal Declaration of Human Rights:

“Everyone has the right to freedom of thought, conscience and religion; this right includes
freedom to change his religion or belief and freedom, either alone or in community with others
and in public or private, to manifest his religion or belief, in worship, teaching practice and
observance.”*3!

Both conscience and reason, according to the UHDR, make human beings distinct from other
beings, and therefore it is this characteristic that justifies the recognition of human dignity. Conscience
can refer to matters both spiritual and secular.

In accordance with the principles of human dignity, each person has the right to decide on his or
her own faith or to have none at all. Freedom of religion includes the right to convert to another religion,
which integrates the right to make decisions for oneself and develop one’s identity according to one’s
will, including the right not to belong any religion,**? which is the right of "the freedom from religion,
which members of other religions or non-believers enjoy."*3

The general rule that "each person shall live by own beliefs”*** has been applied in numerous
cases. In Meatreal v. The Prime Minister, the Supreme Court of Israel invalidated a ban on the importation
of non-kosher meat and its consumption by Jewish people.!* On the other hand, the German
Constitutional Court has held that, as a form of self-affirmation of dignity, a Sunni butcher could be
exepmted from an animal protection law that would have prohibited the slaughter of cattle in a way that
violated Sunni religious teachings.’*® The Supreme Court of Canada recognized the right of a student
practicing the Sikh religion to wear a kirpan, a knife that makes part of the religion's clothing, in the
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school, stating that the risk to the safety of other students was the same as that arising from the
possibility of any other student taking scissors to school, and therefore the religious option as part of that
student's human dignity should be respected.*®’

Several courts have held that a religious group is entitled to have its dignity and that of its
members respected. The Brazilian Federal Tribunal has held that it would violate the dignity of Jewish
people to allow anti-semitic speech and denial of the Holocaust.®®® Similarly, the Supreme Court of
Canada has held that a teacher may be punished for disseminating anti-semitic doctrine’ “the wilful
promotion of hatred against a section of the Canadian public distinguished by colour, race, religion or ethnic
origin is antithetical to the dignity and worth of the members of an identifiable group.” **°

Religious liberty, while protected by human dignity, is not absolute. It does not justify compelling
another to accept a religious belief against their will.**® This is why forced religious conversion is a crime
against dignity.**! Nor does it justify limitations on the dignity of another.*? It may be possible to avoid
this dichotomy by distinguishing between beliefs that are religious (that is, relating to a belief in one or
more deities) and beliefs that are cultural (that is, promoted by the rules of religious institutions); the
former would not ordinarily impair dignity, while the latter often do.

B. Physical Development: Individuality

The set of physical characteristics of each individual is an inherent quality from the birth of each
being, and therefore, the protection of these characteristics is an essential part of human dignity. Some
physical qualities are often the bases for discrimination. It is at this point that the law of dignity protects
the physical and moral integrity of people who suffer a violation of their dignity based on this set of
characteristics. This topic will focus on racial discrimination, discrimination based on gender, and
discrimination based on disability.

1. The Unigueness and Equality of the Human Genome
The Universal Declaration on the Human Genome and Human Rights determines:

“Article 1. The human genome underlies the fundamental unity of all members of the human
Family, as well as the recognition of their inherent dignity and diversity. In a symbolic sense, it is
the heritage of humanity.

Article 2(a). Everyone has a right to respect for their dignity and for their rights regardless of their
generic characteristics.

Article 2(b). That dignity makes it imperative not to reduce individuals to their genetic
characteristics and to respect their uniqueness and diversity.”3

These principles have been incorporated into the caselaw. The Brazilian Supreme Court said in
the Ellwanger case (noted above), that “with the definition and mapping of the human genome,
scientifically there are no distinctions between [people], whether by skin pigmentation, eye shape,
height, hair or any other physical characteristics, since everyone qualifies as a member of the human
species. There are no biological differences between humans. In essence they are all the same.”*** The
unigueness of the human genome has also prompted courts to protect the human genome against
copying, or selling, or commodifying in any way.**
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2. Biology and Identity

Classifications that assign benefits or burdens according to some immutable characteristic or
criteria violate human dignity by definition because they deny the individuality of each person and deny
each person’s ability to define themselves for themselves; instead, they allow another person to define
them, thus objectifying them and denying their agency. Moreover, such classifications tend to impose
burdens on people unrelated to the criteria but that have the intent or effect of limiting people’s life
choices and opportunities for the full development of their personalities. Finally, such classifications tend
to demean people and stigmatize people in their own eyes and in the eyes of others, making them
second-class citizens or not citizens at all.

In recent years, questions about gender and sexual identity have raised constitutional issues not
only because they implicate a nation’s commitment to equal treatment under law but because they
implicate a nation’s commitment to the dignity of every person. The dignity in question here is the dignity
of choice as to one’s own gender, regardless of their birth sex. Discrimination against people who choose
differently than their birth sex would suggest is an infringement against this dignity. To discriminate
against a person for choosing a gender is ultimately to discriminate based on gender itself, one would
discriminate against another for performing actions that one would not discriminate against were the
other a different gender.**

The Brazilian Supreme Court has held that people who are transgender have the fundamental
right to change their names and gender classifications in the civil registry simply on the basis of the
expression of their will. As the Court explained: "[Y]es, we are equal in our dignity, but we have the right
to be different in our plurality and our way of being."*’

Landmark case. In Sunil Babu Pant v. Nepal Government,**® the Constitutional Court of Nepal
decided that people who do not identify as either male or female should not be compelled to
choose one gender or the other in order to obtain a citizenship certificate; rather, the
government must refrain from asking Nepalese people to choose a gender: “One segment of the
Nepali citizens is being deprived of the ability to exercise their human rights on the basis of sexual
orientation and gender identity. Further, government officials are denying the issuance of
citizenship documents as the petitioners are unwilling to identify as merely male or female, when
that is not in fact their gender identity. Police agencies are reluctant to handle the discrimination
claims brought forth by citizens identifying as the third gender. The UN has reported similar
instances of offensive behavior in various public places as perpetrators walk free and are not
subject to punishment. All these practices act against the self-esteem of a person and the right to
life as well as right to live with dignity.”**° The court directed the government to “make necessary
arrangements towards making appropriate law or amending existing law for ensuring the legal
provisions which allow the people of different gender identity and sexual orientation in enjoying
their rights as other people without any discrimination following the completion of necessary
study in this regard.”** Since then, Nepal has taken such steps. In accordance with the law, the
government included the third-gender option on official documents.*>!

In another decision involving the dignity of transgender people, the Brazilian Supreme Court ruled
that transgender prisoners can choose whether to serve their sentence in a women's prison or in a men's
prison, but with a separate department to ensure their safety,**? under the following arguments:

“At the international level, the protection of LGBTI people in general and, in particular, of LGBTI
people in incarceration is based on the understanding that gender identity and sexual orientation
are essential dimensions of dignity, personality, autonomy, privacy and freedom recognized to
every human being by multiple international instruments. In these terms, the protection is
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articulated using: (i) the right to life, freedom and security; (ii) the prohibition against torture and
inhuman treatment and and (iii) the prohibition of discriminatory treatment, based on these
norms, states the duty of States to ensure non-discrimination based on gender identity and
sexual orientation, in general, as well as to adopt all measures necessary to ensure the physical
and psychological integrity of incarcerated LGBTI people.”*>3

C. Mental Development: Education

Mental integrity entitles the individual to freedom of thought, the freedom to believe in what
they think is right, and the freedom of self-determination. It also derives from the UDHR’s recognition of
humanity’s capacity for “reason and conscience.”*® Mental development contributes to the full
development of the personality and is therefore an inherent part of a person’s sense of dignity and self-
worth.*> To pursue knowledge and individual thought is an inherent and inviolable right of all people. To
deny a person these pursuits is to infringe upon their dignity as thinking creatures.

Mental and cognitive dignity is assured by education. This imposes positive obligations on
governments to provide effective and education for all children, and to ensure its accessibility. Education
also contributes to a better human coexistence, and strengthens mutual cultural respect, diversity, and
family integrity, resulting in the appreciation of human dignity, the fraternity and equality of the ideal of
rights. This applies equally to girls and boys since all children are born equal in dignity.

Under the Somaliland Constitution, education is a constitutional right of every citizen, and the
Government must to provide education to citizens. Some constitutions recognize that education is
essential to the protection of human dignity. Mexico’s 1917 constitution is one of the earliest to
recognize dignity:

“State education shall [...] Contribute to a better human coexistence, in order to strengthen the
appreciation and respect for cultural diversity, human dignity, the integrity of the family, the
convictions over society’s general interest, the fraternity and equality of rights ideals, avoiding
privileges based on race, religion, group, sex or individual.”*®

Similarly, the Andorran constitution provides: “All persons have the right to education, which shall
be oriented towards the dignity and full development of the human personality, thus strengthening the
respect for freedom and the fundamental rights.”*’

Elsewhere, courts have implied how education promotes human dignity. As the Supreme Court of
Brazil has explained:

“the guarantee of comprehensive education must be seen as a necessary means, indispensable
for access or, at least, for the most effective possibility of access to the fruits of social and
economic development, therefore, the acquisition of a socio-cultural condition that promotes, in
concrete, the great ideal of the dignity of the human person and the realization of each one's life
project.”1°8

In other words, education directly contributes to the full development of each individual's
personality, and is related to human dignity because the acquisition of knowledge promotes the
recognition of the intrinsic value and dignity of each human being. In an important decision on the right
of every person to education, the Supreme Court of India applied this in the context of medical
education. In Mohini Jain v. State of Karnataka and Ors,*>° the court found that India’s constitution
guarantees a right to education and found that charging a capitation fee as mere consideration for
admission was an infringement on this right since it could result in the denial of education to those who
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could not afford the fee.'®

economic rights, below).

(The Mohini Jain case is considered further in the Chapter on social and

D. Relational Development: Intimate Relationships and Marriage

People should be free to choose who they want to relate to: to allow others to make those
determinations is to objectify persons by forcing them to conform to another’s dictates and to diminish
their agency over their own identity and their own lives. The harm is the same whether the choice is
made by private actors in the community or by public actors acting pursuant to government policy and it
is true whether the forced association is for private purposes (such as in personal or intimate
relationships) or for public purposes (such as compelled employment or the assignment of individuals to
groups based on religious, racial, or other characteristics).

Again, women and men have equal dignity and so the choice of associates and partners must be
in the hands of each person, regardless of gender. This is one reason forced sex and forced marriage
violate human dignity.

The Supreme Court of India decriminalized same-sex relations between consenting adults in
Navtej Singh Johar & Others v. Union of India, observing that the individual’s choice to engage in acts
within their private sphere defines the individualism of a person, and tainting it with criminality would
violate the individual’s right to dignity.'®* By criminalizing the choice of two consenting individuals, the
state infringed upon their dignity to choose their own bonds.

The commitment to the inherent and equal human dignity of all means that every person has the
right to choose whether to marry and who to marry, and that the government cannot infringe on this nor
can it tolerate private acts that infringe on marital self-determination. For these reasons, forced marriage
and child marriage are inconsistent with human dignity which requires that women and men have equal
agency with respect to marriage.

In recent years, advocates for marriage rights for same-sex couples have relied on the concept of
dignity to invalidate laws that prohibit same sex intimate relationships. In countries as diverse as Nepal,
South Africa, Canada, Mexico, and elsewhere, including throughout Europe, prohibitions on same sex
marriage have been found to violate human dignity. As the South African Constitutional Court explained:

“The sting of past and continuing discrimination against both gays and lesbians was the clear
message that it conveyed, namely, that they, whether viewed as individuals or in their same-sex
relationships, did not have the inherent dignity and were not worthy of the human respect
possessed by and accorded to heterosexuals and their relationships. This discrimination occurred
at a deeply intimate level of human existence and relationality. . . . The denial of equal dignity and
worth all too quickly and insidiously degenerated into a denial of humanity and led to inhuman
treatment by the rest of society in many other ways.”*®?

The Brazilian Supreme Court also decided similarly on same-sex unions.'®®* The Court ruled that
the recognition of the family depends only on each person's free choice, and that the constitution is
responsible for promoting the dignity of the petitioners in order to prevent any form of suppression,
contempt, and discrimination against minority groups by an established majority.®*

E. Cultural Practices: The Individual in Community
Culture refers more broadly to the set of norms that bind a community, apart from those that are

based in religious doctrine. Because it can shape people’s personalities, as well as their outlook,
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understandings, and expectations, it is intimately connected to personal identity and dignity. The dignity
of a person is preserved when the person is free to know, understand, visit, make use of, develop their
cultural heritage. In Sargsyan v. Azerbaijan, the Grand Chamber considered the harm of violations of
cultural dignity. Sargsyan, an Armenian, was unable to return to Nagorno-Karabakh due to the dispute
between Armenia and Azerbaijan.*®> Sargsyan claimed damages for his anguish of being unable to return
to their property or visit relatives’ graves, and pecuniary damage for the loss of their land.'®® The Court
explained that “the applicant’s cultural and religious attachment with his late relatives’ graves in Gulistan
may also fall within the notion of “private and family life.” In addition, the Court found a “continuing
breach of the applicant’s rights under Article 8 of the Convention,” because of “the impossibility for the
applicant to have access to his home and to his relatives’ graves in without the Government taking any
measures in order to address his rights or to provide him at least with compensation for the loss of their
enjoyment, placed and continues to place a disproportionate burden on him.”**” Among other resources,
the Court relied on General Assembly Resolution 43/131 considering that “the abandonment of the
victims of natural disasters and similar emergency situations without humanitarian assistance
constitute[d] a threat to human life and an offence to human dignity.”*¢®

Many cases that protect cultural practices concern the practices of indigenous groups.

Landmark cases. In Mayagna (Sumo) Awas Tingni vs. Nicaragua, the Inter-American Court of
Human Rights recognized that indigenous people had a right to ownership of the land they
occupied under cultural principles even if not recognized in the positive law of Nicaragua. For
indigenous communities, “the relationship with the land is not merely a matter of possession and
production, but a material and spiritual element that they must fully enjoy, including the
preservation of its cultural legacy and its passing on to future generations.”**® The promotion of
dignity and respect for the culture of a people also concerns the maintenance of the lives of their
members: "[T]he relationship that the Community maintains with its lands and resources is
protected under other rights contemplated in the American Convention, such as the right to life,
honor and dignity, freedom of conscience and religion, freedom of association, protection of the
family, and the right of movement and residence."’® These values are directly related to how a
person (or a people) defines their identity and therefore shapes their dignity.

In Yakye Axa Indigenous Community v. Paraguay, the Inter-American Court of Human Rights
addressed the state’s failure to ensure the ancestral property rights of the Yakye Axa Indigenous
Community and its members and made it impossible for them to own or possess their territory.'’*
The State deprived the Yakye Axa Community them of the possibility to access their traditional
means of subsistence.'”?

The property rights violated in these cases reflect the deprivation the people felt in all parts of
their lives and their sense of dignity because protecting a person’s right to have access to their culture
and enjoyment of their culture ensures equal treatment of all people in accordance with their human
value without making one culture superior to another. Such protections preserve the dignity of a person
to exercise autonomy upon knowledge one’s self through their heritage.*’®

[ Discrimination as A Violation of Human Dignity

Discrimination may diminish a person in the eyes of others and may diminish their sense of self-
worth. Over the long term, this can affect the development of a person’s identity and may therefore be
an affront to human dignity.?’* Social discrimination can diminish a person's ability to choose and to plan
the course of their life, and to act as full agents in the full development of their personality and identity. It
is not enough to be born with the right to dignity, but rather, is necessary to live with dignity.
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A. Discrimination on the Basis of Ethnic Status

Discrimination on the basis of race, ethnicity, and caste is common throughout the world and
violates human dignity, regardless of whether it is justified by history, religion, or any other set of beliefs;
in all cases it violates the principle that every person is born equal in dignity. Under the Hindu social
order, people who are Dalits belong to the lowest stratum of the social hierarchy and have been treated
as less worthy of rights and privileges.?”> Caste has extended for centuries throughout the Indian
subcontinent; they were denied not only the right to equality but also the right to live with dignity.'”®
India, Nepal, and other countries have made discrimination against these people unconstitutional,'’” but
that has not ended practices of discrimination and mindsets committed to the inferiority of some people
and the superiority of others. Other forms of discrimination are equally pernicious. In Rice v. Cayetano,
the United States Supreme Court invalidated a voting qualification restriction on the basis of ancestral
ethnicity: "The ancestral inquiry in this case ... demeans a person's dignity and worth to be judged by
ancestry instead of by his or her own merit and essential qualities.”*’®

B. Discrimination Against Women and Girls

While there is a lively debate across the globe about the meaning of gender and sex,
discrimination against people who identify as women and girls (“gender discrimination”) is rampant in
every country. Gender discrimination can take many forms and can include fostering violence against
women, segregating women to the home and family, implicitly or explicitly limiting opportunities for
education and employment, and using women for sex. All of these objectify people so that they are no
longer the architects of their own lives, but objects to be used for the ends of the state, the culture, or
certain individuals. Sex discrimination in electoral politics is addressed further below.

Discrimination can happen by law, by force, or by threats and it can happen by people acting on
their own behalf or under the authority of the state. Gender segregation precludes or impedes women’s
ability to participate in society as equal members and thereby violates those aspects of human dignity
that require social integration. Denying women opportunities relating to education, employment, and life
choices not only diminishes their ability to fully develop their personalities and exert agency over their
lives, but it also stigmatizes women and girls and can impair their sense of self-worth — another tear in the
fabric of their dignity. Discrimination thus constitutes an objectification of women both on an individual
level (where an individual woman is not permitted to act as her own agent) and on a social level (where
women as a group are relegated to the spheres that men have defined for them to accomplish some
social policy).

Gender discrimination is pervasive even though almost every country in the world (189) has
ratified the Convention on the Elimination of All Forms of Discrimination against Women'’® whose
preamble recalls that “discrimination against women violates the principles of equality of rights and
respect for human dignity, is an obstacle to the participation of women, on equal terms with men, in the
political, social, economic and cultural life of their countries, hampers the growth of the prosperity of
society and the family and makes more difficult the full development of the potentialities of women in
the service of their countries and of humanity . . .”&°

Many constitutions as well protect the equal rights of men and women. The Somaliland
Constitution says that (1) All citizens of Somaliland shall enjoy equal rights and obligations before the law,
and shall not be accorded precedence on grounds of colour, clan, birth, language, gender, property,
status, opinion etc.’®! As it pertains to gender, Article 36 establishes that men and women in Somaliland
are to be absolutely equal, except only for “matters which are specifically ordained in Islamic Sharia.”*®? If
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Islamic law does not specify that a given instance calls for inequality, then the Somaliland Constitution
mandates that men and women are to be treated equally in that instance.

C. Discrimination on the Basis of Dis/Ability.

People who have different abilities than the majority of the population are also often the targets
of discrimination in ways that harm their human dignity. Some disabilities are accidents of birth while
others develop during life; either way, disability is an unjust basis for legal distinctions because people
have no control over their abilities or disabilities. People with disabilities must live and enjoy their lives
with honor and dignity just like others in society.’® Whether a person is worthy of dignity is not
determined by their usefulness to others; all people are worthy of dignity by virtue of their humanity. To
discriminate on the basis of disability is to violate dignity by denying that people with disabilites are as
worthy of equal treatment as those without. Protecting against such discrimination imposes both
negative and positive obligations on the state: “Right to life and dignity of a person with disabilities can
only be realized if the State and its institutions take steps to provide reasonable accommodation that will
facilitate and ensure that the person with disabilities can enjoy life with honour and dignity like others in
the society,”'®* as the High Court of Lahore in Pakistan has said.

The United Nations General Assembly has offered a blueprint for a rights-based approach to
mainstreaming persons who are different abled. The UN Convention on the Rights of Persons with
Disabilities opens with reaffirms the centrality of universal human dignity: “(h) Recognizing also that
discrimination against any person on the basis of disability is a violation of the inherent dignity and worth
of the human person. . .”!8 The Convention serves to advance: “(a) Respect for inherent dignity,
individual autonomy including the freedom to make one’s own choices, and independence of persons”*8
and recognizes that “discrimination against any person on the basis of disability is a violation of the
inherent dignity and worth of the human person.”*®’

At the national leve, some countries have begun to take steps to prevent discrimination against
those with physically and mentally disabilities. For example, in Center for Health, Human Rights and
Development v Attorney General (Uganda 2011), the Ugandan Constitutional Court found that provisions
in the penal code that described people with mental disabilities in derogatory terms were
unconstitutional, as they infringed on the dignity of the people.'®®

Justice Mansoor Ali Shah has taken an important stance on discrimination against people with
disabilities in Hafiz Junaid Mahmood v. Government of Punjab.*®® The petitioner had been disqualified
from applying for a position due to a permanent visual impairment despite being otherwise highly
qualified. The Court emphasized that such distcrimination violates the essential premises of human
dignity:

“Fundamental rights are the heart and soul of a living Constitution and must at all times be ready
to embrace and protect the sensibilities and sensitivities of the people. They must be
progressively and purposively interpreted to advance the frontiers of freedom, individual
autonomy and free choice . . . In the present case, the department should have considered the
possibility of providing necessary technical and human support to ensure that the petitioner was
able to perform as an educator and was not discriminated on the ground of disability. The
Recruitment Policy is devoid of any such sentiment.”*%°

Of equal importance, in the case of Barrister Asfandyar Khan v. Government of Punjab judged by
the Lahore High Court in Pakistan, the Chief Justice Syed Mansoor Ali Shah ruled that the use of the words
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“disabled,” “physically handicapped” and “mentally retarded” violated the dignity of people with
disabilities, and therefore should be excluded from the statutes:

“The use of the terms or words like “disabled,” “physically handicapped” and “mentally
retarded” characterize and label a person on the basis of an impairment, which negates
reasonable accommodation as they deny persons with disabilities the enjoyment or exercise on
an equal basis with others of all human rights and fundamental freedoms . . .9

In this way, the court considered that the use of these words promoted the discrimination of
people with disabilities by creating labels and characterizations that seriously offend constitutional
guarantees, such as the rights to life and the right to human dignity, of people with disabilities, who
should be treated in a just like all other human beings.

Discrimination against individuals for reasons over which they have no control violates their
human dignity because it limits their choices, demeans them in the eyes of others and may weaken their
sense of self-worth, isolates them from the broader community and may have implications for their
ability to define their life course and assure the material conditions for them to live with dignity and
ensure dignity for their families. Not all legal distinctions do violate human dignity, but those that do are
unjustified and should be rendered invalid.

V. Conclusion

Human dignity is the kernel of worth of every human being.’®? It is present in all of the facets of a
human being: their spiritual dimension regarding matters of conscience, their unique physical and
biological characteristics, their capacity of intellectual and reflective reasoning, and their needs to relate
to others in intimate relationships as well as in broader social contexts. All of these reinforce the
commitment to dignity as protecting the full development of the personality and as allowing agency over
decisions that are instrinsic to humankind.
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LIVING WITH DIGNITY

Under international law and the constitutional law of many countries, the right to live is the right to live
with dignity. While no country denotes precisely what is entailed in a life with dignity, it tends to include
both the essential rights that are needed to satisfy biological needs including food, water, health, and a
healthy environment and those needs that are essential to living in society with others, such as shelter,
education, means of communication, and sufficient income or resources to avoid social isolation. This
chapter describes how some of these rights have been enforced by courts help protect human dignity. *%3
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Introduction

Socio-economic rights typically include rights to housing or shelter, to water and food, to decent
work, to healthcare, to education, and to language and culture, and, increasingly, to a healthy
environment.’® These are the essential rights that a person needs to enjoy in order to live a life with
dignity. Many of these rights were originally denoted in constitutions from the early 20" century®®> and
the International Covenant on Economic, Social, and Cultural Rights'®® while others, including
environmental rights, have been recognized since then. Social, economic, cultural and environmental
rights (SECE rights) are now protected in international and regional human rights law, as well as in the
constitutions of most countries of the world.

SECE rights are connected to and interdependent with each other and with civil and political
rights, but also have some distinctive qualities. These rights reinforce one another and some rights
strengthen the enjoyment of other rights, like food and education, or health and a healthy environment.
The principle of indivisibility of human rights suggests that there is no hierarchy between the rights of the
first and second generations and that they must be understood and applied in conjunction with one
another.’®” Such indivisibility implies that different human rights are intrinsically inter-connected and
cannot be viewed in isolation from each other: the implementation of one human right can impact the
enjoyment of others. Moreover, SECE rights and civil and political rights mutually reinforce each other:
civil and political rights are typically used to advance people’s ability to live with dignity, and living with
dignity contributes to the social integration necessary for people to exercise their political rights. All rights
derive from and are aimed at advancing human dignity, in a virtuous circle.

Like civil and political rights, SECE rights are enforceable in courts. However, they have certain
distinctive qualities that require a delicate balance between the judicial authority seeking to protect such
rights and political authorities who control policy and fiscal resources. The key differences between the
two sets of rights are as follows:

. Whereas civil and political rights are relevant for people across the socio-economic
spectrum, SECE rights tend to be more relevant for those with greater vulnerabilities and fewer resources
because those with resources are usually able to provide for themselves. Thus, claimants of SECE rights
are often those who lack resources.*®®

. Because these rights are essential to the protection and promotion of human dignity,
states are positively charged with protecting them,'® and not just refraining from violating them.
Affirmative of positive obligations are especially important for people with vulnerabilities who are less
likely to be able to protect themselves but they pose significant challenges to implementation.

. SECE rights are typically not immediately enforceable and their enforcement requires
action by the political branches that may be costly and have long-term impacts. Because courts are
limited in their ability to provide remedies in a reasonable time, courts apply a framework of “progressive
realization,” to draw the line between political policy-making and judicial power.?® Under progressive
realization, courts may order states to take immediate steps to guarantee SECE rights. Article 2(1) of the
ICESCR requires States to “take steps to the maximum of their available resources” and cooperate with
countries that do not have the means to guarantee such rights.?°! State’s obligations are sometimes put
under three headings: to respect, to protect, and to fulfill economic, social, and cultural rights.?%

After surveying the relevant sources of law that protect SECE rights, this chapter discusses how
courts interpret the right to live with dignity in key areas: culture, education, health care, housing, and
the environment. Enjoyment of these rights allows a person to have their worth recognized and
respected, to fully develop their personalities and take agency in charting their own life course, and to
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participate in community life with others. Violations of such rights can be degrading and humiliating, and
can contribute to social isolation and to the diminishment of the personality.

Il. Applicable International, Regional, and Constitutional Law

International law. The International Covenant on Economic, Social, and Cultural Rights recognizes
that rights “derive from the inherent dignity of the human person.”?® The rights denoted in the Covenant
include, among other things “the right of everyone to an adequate standard of living for himself and his
family, including adequate food, clothing and housing, and to the continuous improvement of living
conditions,”?%* the right to favorable conditions in work,?® the right to the “highest attainable standard of
physical and mental health,”?% “the right of everyone to education ... directed to the full development of
the human personality and the sense of its dignity” that strengthens “the respect for human rights and
fundamental freedoms.”?®” Along with the more recently emerging rights to a healthy environment, this
web of SECE rights reflects the varying needs that human beings have in order to fully experience human
dignity.

By way of example Table 4 shows some of the relevant treaties that Nepal, Pakistan, and Somalia
have ratified concerning SECE rights.

Table 4 Selected Treaty Ratifications

Treaty Nepal Pakistan Somalia

International Covenant on Economic, Social and

Cultural Rights (1977) Yes Yes Yes
Optional Protocol to the ICESCR (2008) No No Yes
International Convention on the elimination of all Yes Yes Yes
forms of racial discrimination (1965)
Convention on the Elimination of all forms of

o . No Yes No
Discriminations against Women
Convention on the Rights of the Child No Yes Yes

International Convention on the Protection of the
Rights of All Migrant Workers and Members of their | No No No
Families (1990)

Convention on the Rights of Persons with Disabilities

(2006) No Yes Yes

Regional law. At present, three main regions of the world benefit from developed and functioning
systems of protection for SECE rights: Europe, the Americas, and Africa.

In Europe, the Charter of Fundamental Rights of the European Union begins, in Title |, Article |,
with a clear assertion of the primacy of the protection of human dignity: “Human dignity is inviolable. It
must be respected and protected”;?®® this provision precedes protection for the right to life, which is
guaranteed in Article 2. The Charter’s 50 substantive articles protect the full panoply of civil and political
rights as well as SECE rights including the right to education, to a healthy environment, to health care, to
social security, and more. The Court of Justice of the European Union’® and the European Court of
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Human Rights?'® have both emphasized that the protection of human dignity is the essence of the
European human rights system.

In the Americas, the Additional Protocol to the American Convention on Human Rights in the
Area of Economic, Social and Cultural Rights (“San Salvador Protocol”) is the principal source of SECE
rights, though its provisions are incorporated into the American Convention on Human Rights. 2! The San
Salvador Protocol includes fundamental rights such as the right to social security, education, work, health,
healthy environment, and culture.?!? Both the Inter-American Commission on Human Rights and the
Inter-American Court on Human Rights have issued many decisions affirming that human dignity is the
underlying value of the Inter-American Human Rights System.?*3

The African Charter on Human and Peoples’ Rights includes SECE rights as well, focusing on the
interconnection and indivisibility of the two main categories of human rights. The Charter first identifies
dignity as an objective necessary for the functioning and success of the African Union.?'* Dignity is then
established as an element for which the African peoples are struggling to access.”’® The Charter
recognizes a broad array of SECE rights including the right to health, education, work, development, and it
implicitly recognizes rights to housing and food as part of the right to life.?!® It additionally focuses on
collective rights (right to self-determination, equality between peoples) in consideration of the significant
numbers of minority and marginalized groups on the continent.?!” The African Court on Human and
People’s Rights has recognized such rights as indigenous communities’ right to their ancestral lands.*!8

Domestic constitutional law. Social and economic rights are protected in most of the world’s
constitutions as well. In Pakistan, for instance, the right to work is legally protected by several provisions
of the Constitution.?*® The rights to adequate living conditions, including inter alia the right to food and
housing, are protected under the Constitution.??° Provisions on the protection of the right to education
are promising for Pakistan: “The State shall provide free and compulsory education to all children of age
five to sixteen years in such a manner as may be determined by law.”??* The right to culture is also
constitutionally protected. In addition, courts have protected environmental rights under the right to life
and the right to dignity.?*

In Nepal, the right to education is constitutionally protected,??®> and reinforced within the
Compulsory and Free Education Act of 2018, which affirms in its preamble that “the right to education is
an inalienable human right enhancing human dignity with the help of knowledge, wisdom and
understanding”.??* The Constitution additionally provides a protection of the right to culture and
language.?” Work-related rights??® as well as rights to food and housing®?’” are constitutionally protected,
as are health rights, ensuring the intervention of the State in developing access to health services.?”®

Somaliland, a self-governing entity that is not recognized by the international community, has
bound itself to follow international law,??° declaring that it “shall act in conformity with the United
Nations Charter, International Law, and shall respect the Universal Declaration of Human Rights,”?*° thus
binding itself to the protection of human dignity. Somoliland has established a national human rights
commission (SLNHRC) aiming at enhancing the development of human rights and addressing violations of
such fundamental rights?®' by advancing three fundamental values: dignity, equality, and the
advancement of human rights and freedoms.?*? The protection of fundamental rights in the territory
relies primarily on the Constitution, guarantees the right to education, the right to health, the protection
and safeguard of the environment, the right to work, the protection of culture, and the right to solidarity
in the State.?** The Constitution explicitly guarantees equal “dignity” in Articles 24 (The Right to Life,
Security of the Person, Respect for Reputation and Crimes against Human Rights) and 35 (The Rights of
Women).?** The right to education, constitutionally guaranteed within Article 15,3 has been buttressed
by two legal documents: the National Education Law of Somaliland (2018), and the Private Education
Regulations (2018).%%° In 2005, the Ministry of Education declared that the right to education was
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fundamental to labor rights, and the maintenance of respect dignity in work areas.?*” The Constitution
also protects the right to health?®® as well as the modest character of the culture of the Somaliland
society, which it protects alongside knowledge and literature.?®

. The Role of Dignity in the Interdependence of Fundamental SECE Rights
A. Cultural Rights

Protecting cultural rights ensures that a person can know, understand, visit, make use of, or
develop cultural heritage and cultural expressions. These all contribute to a person’s sense of their own
self-worth as well as to their ability to develop their full personhood. In particular, cultural associations
contribute to a person’s sense of belonging to a community and to the enrichment of their lives as
partaking of a culture. This value is protected under the law in the Universal Declaration of Human Rights
which provides that “everyone has the right freely to participate in the cultural life of the community, to
enjoy the arts and to share in scientific advancement and its benefits.”?*° Because a person’s connection
to their culture is so intimately connected to their identity, court decisions relating to cultural rights are
discussed in the Chapter on Identity.

B. Living With Dignity: Social and Economic Rights

In this section, we explore cases that address social and economic rights and how they relate to
the advancement of human dignity. Social and economic rights express the relationship between people
and their government: some states make significant resources available to people, while others leave the
satisfaction of most human needs to the private sector. Among the most important decisions a state
makes about how it provides for people are in the areas of education, healthcare, the material conditions
of living in poverty, and the quality of the natural environment.

Landmark Case. The Supreme Court of India has consistently reaffirmed that the right to life
protected in Article 21 in the Constitution of India protects a person’s ability to live a dignified life
and have their worth recognized.?*! Moreover, Justices N. Bhagwati and Syed Murtaza Fazalali
were among the first judges in the world to recognize, in 1981, the important links between the
ability of people to live with human dignity and the material conditions in which they lived.?*? In
Francis Coralie Mullin v. Administrator, Union of India, the Supreme Court announced that the
right to life is not limited “only to protection of limb or faculty” but that it protects “something
more”: it “includes the right to live with human dignity and all that goes along with it, namely the
bare necessaries of life such as adequate nutrition, clothing and shelter and facilities for reading,
writing and expression oneself in diverse forms, freely moving about and mixing and commingling
with fellow human beings.”?** However, recognizing the limited resources of a nation like India,
the Court added: “Of course, the magnitude and content of the components of this right would
depend upon the extent of the economic development of the country, but it must, in any view of
the matter, include the right to the basic necessities of life and also the right to carry on such
functions and activities as constitute the bare minimum expression of the human-self."?**

A few vyears later, the Court elaborated on the idea of a life with dignity: In Bandhua Mukti
Morcha v. Union of India Ors.,*** the Court said:

"This right to live with human dignity enshrined in Article 21 ... must include protection of the
health and strength of workers men and women, and of the tender age of children against abuse,
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opportunities and facilities for children to develop in a healthy manner and in conditions of
freedom and dignity, educational facilities, just and humane conditions of work and maternity
relief. These are the minimum requirements which must exist in order to enable a person to live
with human dignity and no State - neither the Central Government nor any State Government -
has the right to take any action which will deprive a person of the enjoyment of these basic
essential."?*®

In later cases, the Court would apply these principles to a range of social and economic rights
including the right to education (see below).

1. Health Care

A violation of a person’s right to health deprives them of their right to live with dignity. Like
education, health is a right that undergirds other rights: without health, one cannot enjoy other rights
including rights relating to work, education, culture, and so on. At the same time, some rights, including
rights to nutrition, safe water, and a healthy environment all contribute to the protection of the right to
health.

Although health is undeniably among the most important human rights, the cost of providing
health care and the myriad complex decisions that must be made relating to distribution of health care
resources make it particularly difficult to enforce. The Constitutional Court of South Africa decided one
case about access to health care early in its post-apartheid history: in Soobramoney v. Minister of
Health,**” the question before the court was whether the right to health care or the right to life of
Thiagraj Soobramoney had been violated when a hospital refused to provide the dialysis treatment he
needed to survive.?*® The Court held that although everyone has an immediately enforceable right to not
be refused emergency medical treatment under Section 27 of the Constitution,?*® treatment for chronic
conditions had to be left to the judgment of policy makers and health care professionals, subject to
limited judicial oversight, given the limited resources available and the difficult decisions that would need
to be made regarding competing health care needs. The Court distinguished between the two types of
health care, against the backdrop of South Africa’s socio-economic and racist history:

“We live in a society in which there are great disparities in wealth. Millions of people are living in
deplorable conditions and in great poverty. There is a high level of unemployment, inadequate
social security, and many do not have access to clean water or to adequate health services.
These conditions already existed when the Constitution was adopted and a commitment to
address them, and to transform our society into one in which there will be human dignity,
freedom and equality, lies at the heart of our new constitutional order. For as long as these
conditions continue to exist that aspiration will have a hollow ring.

The Constitution is forward-looking and guarantees to every citizen fundamental rights in such a
manner that the ordinary person-in-the-street, who is aware of these guarantees, immediately
claims them without further ado — and assumes that every right so guaranteed is available to him
or her on demand. Some rights in the Constitution are the ideal and something to be strived for.
They amount to a promise, in some cases, and an indication of what a democratic society aiming
to salvage lost dignity, freedom and equality should embark upon. They are values which the
Constitution seeks to provide, nurture and protect for a future South Africa.”?*°

The decision leaves people without resources at the mercy of hospital policies for their health
care needs, except in emergencies. Thiagraj Soobramoney died a few days after the judgment was
rendered.

DIGNITY UNDER LAW: A GLOBAL HANDBOOK 44

DIGNITY RIGHTS INTERNATIONAL
Erin Daly, James R. May © 2021



Landmark case. The Supreme Court of Nepal in Lakshmi v. Government of Nepal also considered
the implications on human dignity for inequitable access to health care services.?*! Lakshmi was a
mother of five who gave birth for the sixth time because she lacked the resources to have an
abortion. The Court held that her right guaranteed by law was violated when abortion services
were limited to individuals who could afford the fee, which in Lakshmi’s case was one-half her
monthly salary.?>? The Court explained:

“The right to freedom, including the right to live with dignity, and the right to personal
liberty are some of women’s most important human rights. The right to health,
reproductive health, family planning, to marry freely or found a family, to have or
not to have children, if having children to decide how many and when, the right to
decide to give birth and to space births, within that the right to abortion in
accordance with the law, the right to privacy, the right to non-discrimination, the
right to freedom from cruel, inhuman and degrading treatment or punishment, the
right to freedom from sexual violence, the right to benefit from scientific progress
and research are all related issues.

Among these, as far as reproductive rights are concerned, the right to self-determination
is seen to hold a special place. Within this figures the right to plan one’s family, which
includes the right to information about and access to methods of family planning and the
right to use such methods to prevent pregnancy; women are also considered to
have the right to make decisions relating to reproduction free from interference.
This means that a woman is the master of her own body and whether or not to have
sexual relations, to give birth to a child or not to give birth, and how to use her body
are matters in which a woman has the final say. Traditionally in a marriage it is not
unusual for a woman to make decisions with the consent of her husband or on the basis
of mutual understanding but it is very important for a woman to have the final say about
how her body shall be used and whether or not she will have children.”?>3

In Nepal, abortion services were limited to those who lived near the cities where the services
were provided, and most rural women did not know that abortion was legal.?** Nepal’s Supreme Court
stated the government must consider the situation from the point of view of distribution and distribution
of services must be funded to cover the cost of abortion for poor and rural women.?> The government
was required to invest enough resources to meet the demand for abortion services, and educate the
public and health service providers about the existing abortion law. The legal basis to ensure accessibility
and affordability of health care services that are recognized as fundamental rights is that it is the primary
obligation of the state to prioritize the implementation of such rights.?*® The court ordered Nepal to
adopt a comprehensive abortion law establishing a national fund for abortion costs, ensuring stronger
safeguards for women’s privacy, promoting access to safe services for all women, and widely
disseminating information about safe abortion services to health service providers and the public.?’

This case illustrates the remedial powers of courts when they understand how the specific rights
at issue are interconnected in a web of rights that implicate the ability of a person to live their life with
dignity.

2. Education.

Education is necessary for human dignity to enable the human personality to flourish and to
ensure that people can live in the broadest community with others. Moreover, education is necessary
because to sustain a dignified life, a human being requires fulfilment of all the enabling rights, which are

DIGNITY UNDER LAW: A GLOBAL HANDBOOK 45
DIGNITY RIGHTS INTERNATIONAL
Erin Daly, James R. May © 2021



enhanced by education.?® Article 26 of the Universal Declaration of Human Rights provides that everyone
has the right to education; education shall be free, at least in elementary and fundamental stages.?°
Where education is protected under international or constitutional law, the ability to obtain an education
must not only be available to citizens who can afford one: high fees, including capitation fees, can make
the constitutional right to an education unattainable to those who fall lower on the economic scale and
thus infringe on a person's ability to live a dignified life.

Landmark case. The Indian Supreme Court has held that the constitutionally protected right to
life is the right to live with dignity and in Mohini Jain v. State of Karnataka, the Court held that the
right to live with dignity includes the right to an education. Against the backdrop of an illiteracy
rate of more than 70 percent, the Court explained, “The dignity of man is inviolable. It is the duty
of the State to respect and protect the same. It is primarily the education which brings forth the
dignity of a man. An individual cannot be assured of human dignity unless his personality is
developed and the only way to do that is to educate him.”%°

The Court then linked the right to education to the right to life, which is justiciable in the Indian
Constitution. “"Right to life" is the compendious expression for all those rights which the Courts
must enforce because they are basic to the dignified enjoyment of life. It extends to the full range
of conduct which the individual is free to pursue. The right to education flows directly from right
to life. The right to life under Article 21 and the dignity of an individual cannot be assured unless
it is accompanied by the right to education. The State Government is under an obligation to
endeavour to provide educational facilities at all levels to its citizens.”

The Court further found “accessibility to education should be realized for all people, rich or
poor.”?®! The state action permitting a capitation or special admission fee to be charged by a
state recognized institution violated the equality clause, was found to be per se arbitrary and
could not be sustained by the court.?®> Because admission was based on income instead of merit,
the government had made the availability of education beyond the reach of the poor,?®® which
violated not only the educational and equality rights of those who could not afford to pay, but
their dignity as well, in violation of the state’s duty to respect and protect human dignity.?®*

Courts in other countries have also adjudicated the quality of educational facilities. The Supreme
Court of Pakistan presided over a petition regarding the miserable condition of the schools throughout
the country and took action to ensure the Accreditation Board provided conditions in which people can
enjoy their right to education and thus can live a life with dignity.?®®> Petitioners have complained that
staff and teachers were recruited on the basis of political considerations over merit, resulting in untrained
and uneducated persons serving in the schools.?®® Schools were not equally staffed, resulting in some
significantly understaffed schools, and there were no measures of teacher performance or student
attendance.?®” The Supreme Court directed the Accreditation Boards to strive to achieve the objects and
purposes for which they had been established, with penal action against persons who had received
salaries and other perks without performing their duties?®® and specifically directed the Accreditation
Boards to arrange manpower from other departments to achieve the constitutionally required objectives;
the Court also required the budgetary allocations for improvement of education and to ensure the
presence of students at primary, middle and high school levels.?*°

Because education is so fundamental to the enjoyment of other rights — including rights relating
to work, to cultural connections, and to political participation, courts have imposed positive obligations
on states to provide minimally decent educational opportunities for all people.
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3. Housing

Focusing on human dignity reminds us that a violation of one right often leads to a deprivation of
many other rights. The state thus has a responsibility to take positive action to meet the needs of all of
their citizens, including those living in conditions of extreme poverty, as the Constitutional Court of South
Africa has found.?”

Landmark case: In an early case about the right to adequate housing, Government of South Africa
v. Grootboom, the Court held that socio-economic rights are justiciable. The court stated that
socio-economic rights are expressly included in the Bill of Rights and cannot be said to exist on
paper only.?’! Section 7(2) of the South African Constitution requires the state “to respect,
protect, promote and fulfil the rights in the Bill of Rights”?’? and the courts are constitutionally
bound to ensure that they are protected and fulfilled. The fact that socio-economic rights will
almost inevitably give rise to budgetary implications does not bar their justiciability; indeed, many
of the civil and political rights that are considered immediately enforceable will also give rise to
budgetary implications.?”?

Due to unavailability of land suitable for housing development and housing shortage, citizens had
no choice but to move illegally into an area owned by another. In the Grootboom case, citizens
were living in appalling conditions and complained to the court when they were forcibly evicted
by the property owners who bulldozed, burnt, and destroyed their personal belongings. The
judgment provisionally concluded that tents, portable latrines and a regular supply of water
would constitute the bare minimum required to satisfy the dignity requirements of the South
African Constitution. However, the Court was unable to assure that Grootboom and others like
her would be able to live in dignified housing.

4. Environment

Living in a polluted environment deprives a person of a life with dignity and may cause an adverse
situation or even exposure of human life to danger.?’* In Pro Public v. Godavari Marble Industries Pvt. Ltd.
and others, the Supreme Court of Nepal determined that certain mining operations were inconsistent
with the constitutional rights to a healthy environment and to live with dignity.?’”> The Court held that “It
shall be erroneous and incomplete to have a narrow thinking that the right to life is only a matter of
sustaining life. Rather it should be understood that all rights necessary for living a dignified life as a
human being are included in it. Not only that, it cannot be imagined to live with dignity in a polluted
environment; rather it may create an adverse situation even exposing human life to dangers.”?’®
Moreover, the Court noted that “Article 12(1) and Article 16 (1) of the Interim Constitution of Nepal,
2007 have placed respectively the right to live with dignity and the right to live in a clean environment as
fundamental rights.”?”” In light of the importance of the environment to the full protection of human
dignity, the Supreme Court placed limits on when natural resources should be used for the benefit of
humans. The quarrying and utilization of natural resources was allowed only if it did adversely impact the
environment, whether or not it produced economic profit.?’® The Godavari area’s importance was
biological and environmental as well as religious and cultural and for those reasons, the Court ordered
the closure of the mine.?”

Environmental rights, like health care, education, and housing illustrate the interdependence of
human rights and their indivisibility with the right to live a dignified life.

V. Conclusion

Considering rights through the lens of human dignity helps clarify the connections among
different kinds of rights. Social and economic rights tend to reinforce each other, and also tend to
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reinforce civil and political rights. This chapter explained the obligations that states have under
international, regional, and municipal law to protect education, health care, housing, and cultural rights
not only because they are positive obligations under written law but also because they are necessary to
protect the human dignity of every person. To protect these rights is to protect the ability of each person
to “live with dignity” because these rights help ensure that a person can live without humiliation, can
develop their personalities and flourish, and can live in society with others. SECE rights help promote
these dignity values and, in turn, human dignity defines the nature of these rights and ensures their
guarantees on an equal basis.
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CRIMINAL JUSTICE

Human dignity is an inherent and inalienable quality that gives rise to rights that are non-derogable and
absolute; a person’s dignity rights remain intact throughout their lives, including before, during, and after
interaction with the criminal justice system of a state. This Chapter describes how human dignity must be
respected by public and private authorities in all phases of criminal justice. While most countries protect

the dignity rights of those who are arrested, on trial, or incarcerated, few respect those rights in
practice.?°
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[. Introduction

The equal worth of every human being is inalienable. It does not weaken or disappear even if a
person is charged with or convicted of committing a crime. Because every person has equal dignity
throughout their lives, no one may be dominated or controlled by another, nor may any person humiliate
or degrade another.?®! By extension, no person may be made to be the object of another person’s (or the
state’s) design. Moreover, human dignity, which entails the right to be treated “as a person of eminent
dignity”?®? requires that every person be able to “live with dignity” including certain basic material
comforts, in all circumstances.?®® As one court has said, “We do not understand Prisoners’ Rights to be a
special category of rights apart from human rights. Prisoners’ rights must be understood to mean the
rights that prisoners have as human beings as they remain incarcerated in a prison. Thus prisoners, even
though they are lawfully deprived of liberty, are still entitled to basic or fundamental human rights.”?*

This chapter illustrates ways in which criminal justice systems can degrade dignity. First, we look
at the relationship between human dignity rights and the criminal justice system. Second, we consider the
impacts on human dignity for people who are involved in encounters with police and arrest, sentencing,
and incarceration. Last, we consider the impacts of interactions with the criminal justice system on the
dignity of women and on people who are intellectually disabled.

Il. The Relationship Between Dignity Rights and Criminal Justice

People who are vulnerable outside the criminal justice system become especially vulnerable
within it, and the state must make affirmative efforts to protect their dignity.

Purposes of criminal justice. The purpose of the criminal justice system may variously be said to
be retribution (to make a person pay for the harm they have done), deterrence (to use a person as an
example so that they or others will not replicate the harmful conduct), or rehabilitation (to improve the
likelihood that the person will abide by the law when they reenter society). Only rehabilitation is
consistent with principles of human dignity. Rehabilitation speaks to the whole person, and defines them
by their agency and worth, not by the crime they have committed. Retribution and deterrence are not
consistent with principles of human dignity because punishment diminishes and humiliates the person
and deterrence uses them as an object of the state’s criminal justice policies.

Proportionality. The European Court of Human Rights has explained that “where an individual is
confronted with law-enforcement officers, any recourse to physical force which has not been made
strictly necessary by the person’s conduct diminishes human dignity.”?®* In Trop v. Dulles, the United
States Supreme Court applied this principle to punishment after conviction: “punishments would be
unconstitutionally cruel — in other words, contrary to human dignity — if they were disproportionately
severe when compared to the gravity of the crime in question.”?® Thus, dignity requires that punishment
be proportional to the sentence and no more cruel than is necessary under the circumstances. Moreover,
it must be designed to augment, not to degrade, the human potential of each person.

Applicable law. Dignity is crucial to the criminal justice system at the level of international,
regional, and domestic law. The United Nations High Commissioner for Human Rights detail in their
Standards and Practice for the Police that “Human rights derive from the inherent dignity of the human
person” and additionally “law enforcement officials shall respect and protect human dignity and maintain
and uphold the human rights of all persons.”?®’

Regionally, Article 3 of the European Convention of Human Rights provided that “No one shall be
subjected to torture or to inhuman or degrading treatment or punishment.”?®® The American Convention
on Human Rights of 1969 protects human dignity in Article 5: “No one should be subjected to torture,
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punishment and cruel, inhuman or degrading treatment. Every person deprived of their liberty will be
treated with respect due to the inherent dignity of human beings .”?%°

Domestic law can also protect human dignity of those subject to the criminal jutice system. For
example, the Constitution of Ghana provides: “The dignity of all persons shall be inviolable. 2. No person
shall, whether or not he is arrested, restricted or detained, be subjected to- [...] b.any other condition
that detracts or is likely to detract from his dignity and worth as a human being.”?®® In Egypt, “Prisons and
detention centers shall be subject to judicial oversight. All that which violates the dignity of the person
and or endangers his health is forbidden.”?* In Cote d’lvoire, “Any person arrested or detained has the
right to humane treatment that protects their dignity. They must be informed immediately of the reasons
for their arrest or detention and of their rights, in the language understandable to them.”%%?

The following sections address how the criminal justice systems can degrade the dignity rights of
certain vulnerable populations including racial minorities, women, and those who are intellectually
disabled.

[II. In Context
A. Interactions with Police and Arrest

Law enforcement practices can sometimes violate human dignity rights by, for example,
humiliating, diminishing one’s value, and enforcing the law unequally. These violations of dignity may
occur on the streets, while in custody, or while being interrogated by authorities where people can be
taken advantage of away from the public eye. Excessive use of force by law enforcement — that is, force
that is not necessary for the circumstances — can constitute “a serious attack on the individual’s
dignity.”??

Landmark Case. In Bouyid v. Belgium, the European Court of Human Rights held that a police
officer who had unnecessarily slapped a youth across the face had violated Article 3 of the
European Convention on Human Rights which protects against inhuman and degrading
treatment. The Court explained that this prohibition is “a value of civilization closely bound up
with respect for human dignity,”?** which “enshrines one of the most fundamental values of
democratic societies.”?* The court noted that a person’s dignity is diminished when they are
confronted with unnecessary physical force by police officers. Here, a single slap violated the
Convention because it was unnecessary, and intended purely to emasculate the youth, making
him feel “small” while in complete custodial control of the officer. Constituting “a serious attack
on the individual’s dignity,” it was degrading treatment employed to make one feel subordinate
to another,?®® given that the relationship between police officer and persons under their control
is one characterized by superiority and inferiority.?’

Other cases have applied the same principle in different circumstances:

e In Florence Amunga Omunkanda & Another v Attorney General, the High Court of Nairobi found a
violation of the constitutional right to dignity when a man was shot in the back after requesting a
police officer stop smashing fruit carts and assaulting one of the cart’s owners with the butt of his
gun.?®® The court reasoned that the resulting coma, medical operations, and subsequent medical
bills represented a deprivation of the victim’s right to live with human dignity. The Court said that
the actions of the police were “inhuman and in complete disregard of his fundamental right to
security of person and human dignity.”%%°

e Similarly, in Swaziland v. Ngomane, the Constitutional Court of Eswatini held that a police
officer’s treatment of a suspect — including excessive numbers of push-ups, among other things --
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violated his human dignity. The court noted that human dignity is infringed if a “person’s life or
physical and mental welfare is harmed” and “when a person lives or is subjected to humiliating
conditions which negate his humanity.”**® Moreover, the Court held that the punishment,
imposed before trial, “equate[d] to a reversal of the presumption of innocence” and thus
“infringe[d] upon human dignity.”*°! “The presumption that every person is innocent until proven
guilty by law,” the Court said, “is part of human dignity.”3%

Unnecessary force not only dehumanizes victims but produces spirals of violence and distrust. In
2020, protests erupted in the United States and immediately throughout the world in response to police
killings of African Americans. A notable aspect of these protests was the insistence on “saying the names”
of the victims of police brutality —an explicit effort to restore their dignity by denoting their humanity and
their individuality. As one court described it in the midst of the Black Lives Matter protests:

“[W]e are asked to decide whether it was clearly established that five officers could not shoot a
man 22 times as he lay motionless on the ground. Although we recognize that our police officers
are often asked to make split-second decisions, we expect them to do so with respect for the
dignity and worth of black lives. Before the ink dried on this opinion, the FBI opened an
investigation into yet another death of a black man at the hands of police, this time George Floyd
in Minneapolis. This has to stop.”3%

Actions like these, ranging from a slap on the face to a multiple shooting resulting in death violate
the person’s right to be treated as if their life matters, as if they have inherent value and worth, and it
violates their right to be treated “as a person.”?%

B. Dignity in Detention and Incarceration

Incarceration, by definition, diminishes a person’s dignity: it limits their liberty and autonomy, it
demeans their individuality, it humiliates and diminishes the person in the eyes of others and impairs
their own sense of self-worth. Incarceration does this by conditions (overcrowding, or lack of health care,
privacy, sanitation, visitors) or conduct (torture, solitary confinement, or other and additional
punishments). And yet, prisoners retain their dignity as humans. As the United States Supreme Court has
explained: “As a consequence of their own actions, prisoners may be deprived of rights that are
fundamental to liberty. Yet the law and the Constitution demand recognition of certain other rights.
Prisoners retain the essence of human dignity inherent in all persons. Respect for that dignity animates
the Eighth Amendment prohibition against cruel and unusual punishment.”3%

Landmark case. In Francis Coralie Mullin v. Administrator, Union of India, the Supreme Court of
India interpreted the right to life to include the right to live with dignity, including adequate
nutrition and clothing, shelter, and commingling with fellow human beings, among other things.
“The right to basic necessities of life and also the right to carry on such functions and activities as
constitute the bare minimum expression of the human-self.”3° Thus, the right to live with dignity
would include the right of inmates to have meetings with family members and legal counsel
without regulation by the prison unless it was reasonable, fair and just.3%” This case reinforces the
strong social component of human dignity that requires people to be able to live with dignity
even while incarcerated. This would seem to have broad application and would prohibit solitary
confinement on the one hand and would require public oversight of prison conditions in general.

Prisons that do not adequately clothe, feed, or provide adequate means of hygiene or sleeping
conditions to their inmates degrade them and strip away their human dignity. In Masangano v. Minister
of Home Affairs and Internal Security & Comm’r of Prisons, the High Court of Malawi held that packing
inmates into overcrowded jail cells with little room to move or sleep violated their human dignity.3% In
Brown v. Plata, the U.S. Supreme Court said: “Just as a prisoner may starve if not fed, he or she may
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suffer or die if not provided adequate medical care. A prison that deprives prisoners of basic sustenance,
including adequate medical care, is incompatible with the concept of human dignity and has no place in
civilized society.”3%

Torture. Respect for human dignity absolutely prohibits torture and other inhumane or degrading
treatment — or what the U.S. Constitution's Eighth Amendment refers to as “cruel and unusual
punishment.”3¥® The Supreme Court has expanded that phrase to “proscribe ‘torture(s) and other
‘barbar(ous)’ methods of punishment” and has held that “punishments of torture . . . are forbidden by
[the] amendment.”** In Hope v. Pelzer, a man who was incarcerated was hitched to a post for an
extended period of time “in a position that was painful, and under circumstances that were both
degrading and dangerous.”®'? The court held that this treatment violated Hope’s constitutional right
under the Eight Amendment and was “antithetical to human dignity.”**® As in Bouyid, the court ruled that
because the treatment was not done out of necessity, but as punishment, it was wanton and thus
unlawful 2 Likewise, in Public Committee Against Torture v. State of Israel, the Supreme Court of Israel
ruled that shaking prisoners and keeping them in uncomfortable positions during interrogations®'
impinged on the suspect’s dignity, bodily integrity, and basic rights®'® because they were not strictly
necessary.

C. The Dignity of Women who are Incarcerated

Dignity can be denied not only when similarly situated people are treated differently, but also
when people who are not in similar situations are treated without regard to their differences. Men and
women face different challenges when they are confined and failing to recognize the distinctive situations
of women puts women in jeopardy of suffering further losses of dignity beyond what male prisoners
suffer.

In the United States, the proportion of incarcerated women has increased 700% since 1980.3%7.
Many have suffered some form of abuse or trauma beforehand.*'® Once in prison, women face challenges
relating to lack of health care around fertility and pregnancy, motherhood whether children are with
them or not, and physical or sexual abuse, among other things.?!® Dignity reform of the criminal justice
system could also address additional issues that affect women and men differently including drug use,
poverty, and lack of education, to develop programs that would help women survive incarceration and
live with dignity upon release.??® Expanding dignity rights in the criminal justice system would help to
address the needs of many women who are impacted by it.

D. The Dignity of People with Psychiatric Disabilities who are Incarcerated

Treating people with mental health and psychiatric disabilities as if they were comparable to the
prison population that does not have the same conditions also constitutes a denial of dignity: with the
population of some countries’ prisons growing, and sentences becoming less individualized, people
sentenced to jail with serious mental health ilinesses are more likely to be treated without the care they
require.??! For example, in Brown v Plata, the U.S. Supreme Court held that prison conditions that deny
human dignity, including the failure to provide adequate medical and mental health care, violated the
Eighth Amendment. The Court focused on the fate of prisoners with serious psychiatric disabilities and
found California's prisons fell short of “minimum constitutional requirements” and basic health needs.?*
This ruling helps to build toward a dignity-based approach because it provides a commitment to
treatment, minimization of incarceration, and ultimately can lead to helping those with psychiatric
disabilities that doesn't involve solely putting them in jail long term.3?3
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IV. Conclusion

This chapter illustrates some of the ways in which dignity is threatened when people come in
contact with the criminal justice system. Of course, the violation of one person’s dignity creates ripples
throughout a community and is felt by those close by, whether incarcerated or on the outside: family
members, friends and others are injured when a loved one suffers at the hands of police or others within
the criminal justice system.

Improvement of the criminal justice system begins with better recognition of human dignity
rights. Improving the dignity of those in the criminal justice system does not mean they should enjoy
every right and freedom they did before committing their crime. However, the law of human dignity
demands that each person’s equal dignity be respected in all circumstances, including when a person is
suspected, arrested, convicted, sentenced, incarcerated or paroled.
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CONCLUSION

Dignity is the sense of worth that people feel within themselves. It is universal, and applies to all
people equally. It is what entitles people to respect from all others.

But it is not only a personal sense but a legal right as well. Dignity is what gives people the right to
have and to claim rights. It is what compels governments to provide equal rights to all, and to ensure that
every person has the capacity to live with dignity. It is recognized in the constitutions of almost every
country on earth. It has been incorporated into the jurisprudence of courts throughout the world, in
every legal tradition, and in a wide variety of cases — on matters dealing with life and death, and nearly
everything in between. It underpins human rights law at the international and regional levels as well. It is
the axis around which a just foundation of law revolves.

This Handbook presented an overview of how dignity is reflected in law at the international,
regional, and domestic levels. It then examined the 4 principal corners of dignity under law, illustrating
the concepts with actual judicial decisions. These decisions, collectively demonstrate that dignity law is
relevant to every important aspect of the human experience. Moreover, they exemplify how judges
around the world are protecting human dignity by explaining how government actions impinge on human
dignity and prohibiting them from doing so. This growing body of law is helping to redefine the
obligations of governments toward people and to ensure that public authorities protect and promote the
intrinsic worth of every person, in present and future generations.
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