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Summary 

We Are Debt Advisers is a grassroots campaign organised by frontline debt advisers to ensure our 

voices are heard when formulating policy and legislation. 

We support the principles of the breathing space moratorium which is due to start in May 2021, 

and believe that it has potential to benefit many of our clients.  

However, the detail of the scheme means that currently it will not be suitable for significant 

numbers of clients in the most vulnerable situations. It will place an unnecessary administrative 

burden on already stretched advice services, and it jeopardises the relationship between advisers 

and our clients.  

The breathing space consultation process happened between 2017 and 2019, before the Covid-19 

crisis, and debt advice in the post-pandemic world already looks very different.  The process to 

date has not directly consulted the frontline advisers who will be using the breathing space 

scheme once it is implemented. It is critical that we are included.  

There is still time to make improvements to breathing space to ensure that it helps as many 

clients as possible and is fit for the difficulties expected in the coming years.  

The following changes will make breathing space work: 

1) Give the debt adviser control over the moratorium duration  

2) Remove the mid-way review 

3) Review the solutions available at the end of breathing space 

4) Give debt advisers discretion to omit debts 

5) Penalise creditor non-compliance 
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admin@wearedebtadvisers.uk 

wearedebtadvisers.uk 

twitter.com/DebtWe  

c/o 27 Cambridge Street, Leicester, LE3 0JQ 
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Introduction 

What is the breathing space moratorium? 

The breathing space moratorium will be available from 4th May 2021, and is the first major 

innovation in debt advice since the debt relief order (DRO) was launched in April 2009.  

It was created by The Debt Respite Scheme (Breathing Space Moratorium and Mental Health Crisis 

Moratorium) (England and Wales) Regulations 20201 following several years of consultations with 

HM Treasury and campaigning from large organisations in the debt advice sector.  

The government’s policy objective for the breathing space moratorium is: 

‘to incentivise more people in problem debt to access professional debt advice, to do so 

sooner, and to enable them to enter the debt solution that is most appropriate in view of 

their individual circumstances.’ 2 

Debt advisers support these three aims, as long as we are funded to meet the increase in demand 

and workload.   

In practice, the breathing space moratorium will be a 60-day period in which a client’s creditors 

cease contacting the client, freeze interest and charges, and cannot begin enforcement action to 

recover the debt. The process can only be activated by an FCA-regulated or local authority debt 

adviser. A separate moratorium process can be started for clients who are engaged with mental 

health crisis services, and this form of breathing space can be extended beyond 60 days. 

The client needs to meet certain requirements during the 60 days, including working with the debt 

adviser towards a long-term debt solution3. 

Breathing space therefore has huge potential to help our clients to contact and remain engaged 

with a debt adviser, and to ease the difficult journey to a long-term debt solution.  

However, as this paper outlines, debt advisers have significant concerns about the details of the 

scheme.   

In its current form, the scheme includes major flaws which undermine the policy objective above 

by: 

a) excluding many of the clients who need it most, and 

b) creating unnecessary extra work for debt advice providers4 which are already under-

funded and facing a post-pandemic surge in demand.  

The current Regulations also risk changing the nature of the client-adviser relationship and the 

debt adviser role in ways we consider to be at odds with our professional values. 

This paper identifies five major problems and proposes practical solutions which can be enacted 

through secondary legislation before the scheme begins.  
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Who are we? 

We Are Debt Advisers is a grassroots campaign formed in November 2020, made up of advisers 

working on the frontline, and our supporters. It is an independent voice for the workers who do 

this difficult job every day, many of us with decades of experience. Successful improvement in 

debt advice depends on listening to practitioners, yet we are rarely consulted when policy and 

legislation affecting us and our clients is decided. 

We work in local authorities, Citizens Advice, housing associations, and many more organisations.  

Some of the agencies we work for are large, specialist providers of debt advice.  Others are based 

in local communities and form part of wider support to help people get back to work, or deal with 

health and other problems.  We are all part of a well-trained and highly dedicated workforce, 

working across the country to help people in debt keep their heads above water. 

We are supported by the Centre for Responsible Credit (CfRC) which has helped us with a web 

presence and campaign assistance.  

We welcome dialogue with policymakers, and ask that frontline debt advisers are directly 

consulted during the remainder of the breathing space implementation process, and in any similar 

future developments.  
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Improvements needed to make breathing space work 

1 - Give the debt adviser control over the moratorium duration  

The problem: Once the moratorium has started, it will end in 60 days regardless of whether a 

client is ready to proceed to a debt solution. There is then no option to reapply for another 12 

months5.  

The following table lists some examples which will be familiar to all debt advisers, where an 

important step in the debt advice process will take much more than 60 days: 

Scenario 
Appropriate breathing 
space duration 

A client’s essential living costs exceed their current income (a ‘deficit 
budget’). Debt advice providers report this affects 30-48% of clients 
overall6 but advisers working in areas of high deprivation will see far 
more of these cases. Deficit budgets have been increasing in recent 
years7 and this trend is likely to continue following the pandemic. 

Until the client’s income or 
spending has changed so 
their financial situation is 
no longer deteriorating  

A client has applied for universal credit or new-style employment 
and support allowance and is awaiting the outcome of a work 
capability assessment. This takes a minimum of three months, and 
often far longer if the initial decision needs to be appealed. 

Until the client’s benefit 
income has stabilised 

A client’s best advice is a debt relief order (DRO) or bankruptcy, but 
they do not have access to the application fee. 

Until the client has raised 
the necessary £90 or £680 

A client on maternity leave is unable to afford any repayments, but 
once back at work she can make a realistic repayment offer. 

Until she returns to work 

A client has made an affordability complaint to the Financial 
Ombudsman Service and if successful may receive a substantial 
refund of interest paid. 

Until the outcome of the 
Ombudsman complaint 

 

There are also factors affecting the interaction with the debt advice provider which mean that for 

many of our more vulnerable clients, 60 days is unlikely to be sufficient to progress to a debt 

solution. In all of these cases, the process of working with clients can be slow. It might require a 

stage of building up trust, and clients often disengage with a service for periods. It might also 

require joint-working with other agencies, which can be under strain themselves. These factors 

include: 

• Mental health problems. Many of our clients have mental health problems which make it 

difficult to deal with their debts, but which do not meet the entry conditions for the 

extended mental health crisis moratorium. This might be for example because their 

treatment is managed by a GP not an approved mental health professional8.  
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• Different communication needs. Sourcing and paying for interpreters for British Sign 

Language or non-English speaking clients may cause delays in the advice process. The extra 

time needed to communicate through a third party means the debt advice process itself 

takes longer, sometimes requiring extra appointments.   

• Chaotic lives. Some of our clients come to us with complex related problems which affect 

their ability to deal with their debts. A debt solution is often impossible until steps have 

been taken to stabilise these wider problems. Examples include substance misuse, 

homelessness or imprisonment.  

• Other problems. We have clients with many other severe problems which need to be 

addressed, often before debt advice can be completed. Examples include domestic abuse, 

gambling, divorce or bereavement.  

60 days is not sufficient time for meaningful progress with many of our clients. This period does 

not offer any improvement on the existing 60 days outlined in FCA guidance for authorised firms9. 

Other agencies have already raised this problem during the consultation process10. For clients with 

chaotic or fluctuating circumstances, it may be appropriate to have more than one moratorium in 

12 months.  

Our solution: Amend Reg. 26(2) to add a third reason for varying the moratorium period from 60 

days: ‘(c) the debt advice provider considers that a longer duration is required’.   

Also amend Reg. 24(3)(g) to remove the words ‘and, if they have previously been subject to a 

breathing space moratorium, that moratorium ended more than 12 months before the date of the 

application’ 

 

2 - Remove the mid-way review 

The problem: Debt advisers are required to contact the client half way through the moratorium 

for a follow-up review. This is unnecessary, intrusive and wastes debt advisers’ time and 

resources. 

The Regulations require the debt adviser to conduct a ‘mid-way review’ between the 25th and 

35th days11. Debt advice providers have already highlighted the unnecessary administrative 

burden this will create12, which risks undermining the policy objective ‘to incentivise more people 

in problem debt to access professional debt advice’ 13 

At the mid-way review, the debt adviser must ‘consider’ ending the moratorium if14: 

• The client has failed to meet one or more of their obligations. There are four ‘debtor 

obligations’ a client must meet during the moratorium15: 

a) Inform the debt advice provider of any changes. 

b) Continue to pay their rent, mortgage, council tax, utility bills and insurance 

payments as they fall due. 

c) Do not take out further credit total more than £500. 
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d) Continue to engage with the debt advice provider. 

• The client is uncontactable.   

• The client has started a debt solution16.  

A debt advice provider does not have to cancel a moratorium if the client fails to meet debtor 

obligation b) above because of ‘financial hardship’17. However, this does not apply to the other 

three debtor obligations. A debt adviser is also given broader discretion to not cancel the 

moratorium if it would be ‘unfair or unreasonable’ to do so18. 

We have a number of concerns with this: 

• The workload for debt advisers is already excessive19, and likely to increase as a result of 

debt problems due to the pandemic20. The mid-way review takes up valuable adviser time 

which could be better spent helping new clients, or supporting existing clients with 

essential casework for which many advisers currently have insufficient time21.  

• Clients can disengage from debt advice or fail to inform debt advisers of changes for many 

genuine reasons. Similarly, clients in extreme financial hardship often have no choice but to 

take out further borrowing to cover food and other essential costs. The debtor obligations 

above are not signs that a ‘non-compliant’ client needs reprimanding, instead they are 

more often indicators of greater vulnerability.  

• The mid-way review appears to misinterpret the role of a debt adviser as being impartial, in 

a similar way to an insolvency practitioner. A debt adviser is not impartial. We have a duty 

to be non-judgmental and always to act in the client’s best interests only. This is expressed 

in professional codes and regulation22 and is deeply embedded in the culture of debt 

advice. It is hard to see how the mid-way review is anything other than judgmental, and 

how withdrawing the support of the moratorium could ever be in a client’s best interests. 

Since there is an option to take no action on the basis of it being ‘unfair or unreasonable’ to 

end the moratorium, the mid-way review appears largely pointless. It is very unlikely that a 

debt adviser would consider it fair and reasonable to revoke a moratorium.  

• The process of contacting a client for a mid-way review, with the threat of revoking the 

moratorium if they are found to be non-compliant, redefines our relationship with our 

clients. A debt adviser’s role is not to police our client’s behaviour for the benefit of their 

creditors.   

Our solution: Remove the requirement in Reg. 27 for a mid-way review. With our first proposal of 

a longer moratorium in place, the timing of reviews should be at the professional discretion of the 

debt adviser based on known or anticipated changes in a client’s circumstances, and at least once 

annually. This model of reviews works successfully in debt advice already.  

 

3 - Review the solutions available at the end of breathing space 

The problem:  The current range of debt solutions available at the end of the breathing space is 

inadequate, with barriers to debt relief23 and repayments over excessive periods of time.   
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One of the policy aims of the breathing space moratorium is to help clients ‘to enter the debt 

solution that is most appropriate in view of their individual circumstances’24. However, the current 

range of debt solutions is inadequate, with too many barriers to insolvency options, and some 

clients being expected to repay debts over excessively long periods of time. 

In the post-pandemic economy, it is better for our clients to access debt relief rather than 

committing to repaying debts over many years. Where possible, a rapid debt-free fresh start is 

beneficial for the individual client and their household, and for the wider economy. It is better that 

someone can spend their disposable income on their family, paying for goods and services in their 

local economy, rather than repaying historic debts which in many cases will have been sold by the 

original lender to a debt purchaser for a fraction of their face value25.  

The existing range of debt solutions is a complex mix of statutory and informal processes, and 

there are potential disadvantages to all the options. Our concerns with the current options divide 

into two themes: 

• There are unnecessary barriers to debt relief. Example of these barriers include: 

• The £680 application fee for bankruptcy prevents many people from accessing this, 

or means savings over a long period. 

• The £90 application fee for a debt relief order (DRO), although much lower than 

bankruptcy, still excludes the poorest households who are the target of DROs. 

• The £20,000 maximum debt limit in a DRO leaves many clients having to pursue 

bankruptcy, despite having no disposable income or realisable assets from which to 

repay anything to creditors. 

• The £50 upper limit on disposable income in a DRO has not been reviewed since it 

was first proposed in 200426, so this condition has become substantially more 

restrictive in real terms. 

• The County Court administration order offers potential debt relief in the form of a 

composition order, but has fallen into disuse because of its archaic £5,000 debt 

limit and fees of 10p for each £1 paid27.  

• Clients are often expected to repay debts over an unrealistic time. Examples of this 

include: 

• A debt management plan (DMP) requires a client to live on a restricted budget 

paying all of their disposable income to creditors. As this involves no debt relief, it 

can continue for many years. DMPs of 10 or 20 years, or sometimes much longer 

are not uncommon, and in the absence of a long-term strategy to deal with the 

debts in another way, durations like this are excessive and bound to fail. 

• The proposed statutory debt repayment plan (SDRP) also requires a client to pay 

their full disposable income to creditors for a period of up to 10 years.  

• An individual voluntary arrangement (IVA) offers partial debt relief, and is typically 

proposed over 5-6 years but in practice can often last far longer than this28.  
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We are not alone in our concerns. Others in and around the debt advice sector have called for 

both a comprehensive review of debt solutions29 and innovative forms of debt relief30.  

Our solution:  Three changes which can be enacted immediately by secondary legislation: a) an 

immediate lowering of the DRO and bankruptcy fees31, (b) the removal of the upper limit for DRO 

debts, and (c) an increase in the disposable income limit for DROs32.  

Following this, a root-and-branch review of statutory and non-statutory debt solutions, with the 

aim of removing financial and other barriers to accessing insolvency, and ensuring that nobody is 

expected to repay debts over an unreasonable period.  

 

4 - Give debt advisers discretion to omit debts 

The problem: The Regulations require all debts to be included even if doing so would make a 

client’s situation worse.  

The Regulations state that when a client asks a debt advice provider for breathing space, they 

must disclose details of all their known debts, and the debt adviser must include all these debts 

when entering the client’s details in the portal to start the moratorium 33. 

This means the debt adviser has no discretion to omit any debts, even if including them would not 

be in the client’s best interests. This is in contrast to the procedure at the midway review or when 

a creditor requests a review, where the debt adviser is given to discretion to remove individual 

debts from the moratorium34.  

Some examples of cases where including debts in a breathing space moratorium application may 

make a client’s situation worse, or contradict the client’s legitimate wishes include:  

• Assured shorthold tenants with rent arrears.  Notice of breathing space might encourage 

a landlord to serve notice under s.21 Housing Act 1988. This would not be prevented by a 

breathing space moratorium, because it is not ‘action in respect of a moratorium debt’35. 

This risk is especially concerning since the number of tenants in arrears to private landlords 

has doubled during the pandemic36.   

• Debts to individuals or to small businesses in sectors with weak or no regulation. 

Examples might include loans to family or friends, or debts to garages, funeral providers, 

nurseries, childminders and similar. Contact through the breathing space scheme could put 

at risk personal relationships, essential services or goods retained under lien. 

• Illegal lending. The definition of qualifying debts in the Regulations is ‘any debt or liability 

other than non-eligible debt’. This does not exclude loan sharks or drug debts because they 

are not specifically listed as non-eligible debts37. Contacting an illegal lender could put the 

client at serious risk of harm.  

• Debts approaching the expiry of the limitation period. Any contact via the breathing space 

portal would acknowledge a debt and restart the limitation period38.  

When assisting a client with debts like these, a debt adviser may make strategic recommendations 

that a client does not contact the creditor, does not disclose their financial difficulties, or delays 
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disclosing them. Based on the present requirement to include all debts in the moratorium, a debt 

adviser therefore has two unsatisfactory choices when faced with a debt like this: 

a) Recommend the client not to apply for a breathing space moratorium, or  

b) Omit the debt, in breach of the Regulations.  

Given the limited benefits of the current 60-day moratorium period, we believe that debt advisers 

will largely adopt the first option where these debts are involved.   

Our solution: This could be avoided by amending the Regulations to give debt advisers discretion 

to omit debts from the breathing space application. This could be done by amending Reg. 25(1)(b) 

to state that the adviser must disclose information about the client’s debts only ‘…to the extent 

that the debt advice provider considers to be appropriate’  

 

5 - Penalise creditor non-compliance 

The problem: We expect most creditors will comply with the breathing space moratorium, but 

there is no mechanism to enforce compliance for those who don’t.  

Debt advisers are unlikely to find major compliance problems with lenders and debt purchasers 

which are regulated by the Financial Conduct Authority. However, there are no significant 

consequences to creditors which do choose to ignore the moratorium. 

The HM Treasury consultation response states that the Insolvency Service can ‘send a series of 

reminders to the creditor for them to comply’ or report the creditor to their regulator39. The 

Regulations contain no provision for this, so there is no statutory obligation on the Insolvency 

Service to contact non-compliant creditors. This also offers no real deterrent for creditors which 

have no regulator, such as individuals and small business providers of goods and services. These 

are already the creditors most likely to cause difficulties for clients40.  

If a creditor does not stop interest or charges during the moratorium, a client could refuse to pay 

them and would have a defence if the creditor later sued for these sums. However, this would be a 

protracted process which is likely to need ongoing support from a debt adviser, so it would be 

preferable to ensure the interest or charges are not added in the first place.   

Although not mentioned explicitly in the consultation response, a client could make a complaint 

and – depending on the creditor type – escalate this to an Ombudsman. However, the process to 

access an Ombudsman service typically requires allowing 8 weeks for the creditor to respond to an 

initial complaint, and investigations often take months. While a client may get redress later, this 

offers no immediate solution where a creditor continues to exert pressure on a client during the 

moratorium. 

The Regulations state that a creditor can be held liable any losses incurred by a client, but only in 

the following limited situations: 

a) The creditor does not inform an agent acting on its behalf about the moratorium41 
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b) The creditor does not inform the debt advice provider, and where relevant any collection 

agent or debt purchaser, about an additional debt identified after notice of the 

moratorium has been received42 

This is of little practical help to most debt advice clients as it would require them to prove a 

quantifiable loss and potentially take court action to recover this.  

Debt advisers are therefore concerned that creditors in sectors with weak or no regulation can 

simply ignore notification of a breathing space moratorium, or any follow-up contact from the 

Insolvency Service or debt advice provider with impunity.  

Our solution: The scheme needs a financial penalty for non-compliant creditors which can be 

outlined in the initial notification to creditors. Amend the Regulations to include a statutory 

process to deal with creditor non-compliance, made up of a written notice from the Insolvency 

Service in a prescribed form which will warn the creditor that they could be prosecuted for non-

compliance.  

A specific offence should be created within the Regulations, or elsewhere. For instance, s.40 

Administration of Justice Act 1970 could be amended to allow an offence of unlawful harassment 

of debtors to apply to commercial and non-commercial creditors which have disregarded a 

breathing space warning notice from the Insolvency Service 43.   
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