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Introduction

Powerful polluters are increasingly using a legal tool called preemption to 
weaken the ability of cities and towns to protect community members and 
fight climate change. Preemption occurs when a state or the federal 
government eliminates the ability of a lower governmental level to pass laws 
on a certain topic. Influential business interests use preemption for their own 
benefit, to erode the ability of local communities to solve problems at the 
local level.  
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What Is Preemption? 
Preemption occurs when a state 
or the federal government strips 
a lower level of government of 
the authority to pass laws on a 
certain topic.

By understanding preemption and working together to form broad coalitions 
united against it, we can defeat preemption and protect local efforts to 
support just and thriving communities.

Corporations use state preemption to 
prevent local governments from 
addressing a range of local concerns, 
like public health, climate change, 
environmental injustices, affordable 
housing, and raising the minimum wage.
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Preemption can occur when a state legislature enacts a bill that includes an 
explicit statement that local governments are not permitted to legislate on a 
specific topic. This is called express preemption. It is worth noting that 
preemption provisions may not use the word preemption or be clearly labeled. 

Another kind of preemption, known as implicit preemption, occurs when a court 
decides that state or federal law demonstrates an intent to preempt local 
action. 

To avoid implicit preemption, laws can include a “savings clause” – a clear 
statement that the law does not preempt additional local regulation. These 
clauses expressly grant localities the right to enact stricter regulation. Savings 
clauses can use language like this: “Nothing in this act shall prevent any city or 
county from regulating on [topic], as long as such regulation is at least as 
stringent as that in this act.”
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Understanding Preemption

Preemption takes place when a state or the federal government removes a lower 
level of government’s ability to pass laws about or regulate in a specific issue 
area. Preemption is a tool commonly used by powerful industries, which prefer to 
use money and outsize influence to sway state or federal legislators, instead of 
going toe to toe with community members at the local level. Taking away local 
authority diminishes the power of local communities, interferes with the ability to 
create tailored local solutions to fit local needs, and robs us of the lessons and 
best practices that come from local experimentation. 

Preemptive Language: Example
“No ordinance or regulation of local government, including, but not limited to, an 
action by a local governmental agency or department, a county board of 
supervisors or a city council, or a local regulation adopted by the use of an 
initiative measure, may prohibit or in any way attempt to regulate any matter 
relating to the registration, sale, transportation, or use of pesticides, and any of 
these ordinances, laws, or regulations are void and of no force or effect.”

California Food & Ag. Code §11501.1(a).
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Preemption on the Rise

The bad news is that preemption is becoming 
more common, and it is limiting local 
government efforts to create equitable, 
healthy, thriving communities by restricting 
action in various issue areas. Why is 
preemption on the rise? Legal blows to 
campaign finance reform efforts in the early 
2000s have greatly increased the influence 
and power of wealthy industries at the state 
level. Especially in red and purple states, the 
political differences between blue cities and 
red state governments mean that when cities 
try to use their powers to solve local problems 
through progressive tools, industry is able to 
appeal to conservative state legislators to 
protect their self-interest. Industry has 
increasingly recognized preemption as a 
tactic to preserve profits and avoid 
regulation. Beyond industry uses, preemption 
is also a conservative tool in struggles over 
bias and bigotry, as seen in recent attempts 
to use state preemption to strike down 
transgender civil rights ordinances, overturn 
sanctuary city declarations, and ban other 
local anti-discrimination ordinances.
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Examples of State 
Preemption
At industry urging, states 
have preempted local 
governments from 
protecting public health 
and public welfare in many 
areas:
● Banning natural gas in 

new buildings
● Enacting living wage 

policies
● Preserving & requiring 

affordable housing 
● Taxing sugar sweetened 

beverages
● Regulating tobacco 

advertising & indoor air 
quality

● Restricting pesticide uses
● Limiting fracking
● Banning plastic bags or 

styrofoam
● Regulating firearms
● Regulating ride-sharing 

companies
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Natural Gas Bans
In 2020 cities began passing policies to 
phase out natural gas use in homes and 
other buildings, starting with bans on 
natural gas in new buildings. These 
policies address concerns about climate 
change, indoor air pollution, and gas 
explosions. In response, the fossil fuel 
industry has been working overtime to 
push state bills to preempt local 
authority to regulate through these 
policies, with more than 14 states 
considering such bills in 2021. 

Clean Building Energy Codes
In 2020, Arizona, Louisiana, Oklahoma, 
and Tennessee all passed 
industry-backed legislation that stripped 
local governments of the power to adopt 
zero-emission building energy codes.

Oil, Gas, & Fracking
Pennsylvania tried to strip local 
governments of the ability to use their 
zoning powers to regulate local oil and 
gas drilling and operations. Fortunately, 
the legislature’s preemptive law was 
struck down by the Pennsylvania 
Supreme Court. In Oklahoma, Texas, 
Ohio, and Colorado, preemption limits or 
eliminates local governments’ ability to 
regulate fracking or storage of fracking 
waste. 

How Preemption Threatens 
Climate Equity

Preemption efforts are threatening local 
climate equity policies right now. Preemption 
has affected an array of issues related to 
climate, climate justice, and community 
safety from pollutants.
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Pesticide Regulation
As of 2013, 29 states had explicitly preempted the ability of local jurisdictions to enact 
even extremely limited policies on notification of pesticide use or contents of 
ingredients, despite incidents in which pesticides have drifted for miles and 
demonstrated harm to farmworkers, schoolchildren, bees, and the environment. 

Plastic Bag Bans
Restrictions on single use plastic bags and containers reduce toxic contamination 
from incinerated plastic and landfill leaching, as well as lessening harm to wildlife in 
oceans and other natural places. Although many states are passing laws to ban or 
restrict single use plastic bags and containers, others are acting to preempt local 
governments from acting to reduce plastic waste. Eighteen states have acted to 
preempt local laws in this area. 

Affordable Housing & Living Wage
Laws on affordable housing and a living wage for workers are crucial for climate 
equity, key steps in working toward a future that guarantees strong, vibrant, diverse 
communities, good jobs, and a healthy environment. At least 25 states have 
preempted local living wage ordinances and 33 states have passed preemption laws 
that preempt one or more approaches to local affordable housing regulation.

Photo by: M. E. Green



Local Decision-making Is Vital for Frontline Communities
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● Democracy: Local policymakers are directly elected by the people in their 
communities. But when industry convinces state lawmakers to intervene, most of 
those making the decision do not represent the community in question at all. 

● Frontline Voices & Community Engagement: Although local decision-making is 
not perfect, it has more potential to directly include affected people in identifying 
priorities and shaping solutions. State decision-making occurs farther from the 
people affected, with little room for frontline voices and little ability to share 
power or engage community members in designing solutions and weighing in 
on decisions.

www.climateequitycenter.org 

Ensuring that local governments have the power to pass laws supporting healthy 
communities and climate equity is essential. Why does local policymaking matter? 
Because when local governments have the authority to pass policies, there is more 
likelihood of communities, not corporations, controlling the results.

● Policy Experiments & Lessons for Everyone: One benefit of our system of 
government is that states and local governments can serve as laboratories of 
democracy, experimenting with new policies or taking a risk on a new approach. 
Whether their approach succeeds, fails, or is somewhere in between, the country as 
a whole has more information about what will work to solve a problem than it did 
before. Preemption stifles local innovation.

● People Power: People power is generally most 
effective at the local level. It is hard for community 
members to travel to a state capital or connect with 
state representatives. Grassroots organizing is 
generally more successful in resisting the power of 
money over political decision-making at a local 
level. In contrast, when local communities work to 
pass essential local policies and then see those 
overturned at the state level, it can sap energy and 
discourage future efforts.

● Local Needs: One size doesn’t always fit all. Local 
communities need to tailor policy solutions to 
address the actual nature of local problems. If most 
communities aren’t experiencing a particular 
problem, such as fracking or pesticide misuse, there 
can be little interest in state legislation, despite the 
needs of the few communities that are suffering.



A 2020 report by the California 
Environmental Justice Alliance (CEJA), 
Rethinking Local Control in California, 
addresses the balance between state 
and local power. Exploring eight case 
studies involving fights for justice in 
different environmental justice 
communities, the report concludes that 
a fair process is one that supports 
community decision-making.  That 
means an important role for state 
government in providing a floor that 
safeguards health and rights, and for 
community-led local policy change in 
developing stronger protections and 
healthier neighborhoods.
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What Is the Right Role for 
State Government?
There’s no easy across-the-board 
answer to how power should be 
divided between state and local 
governments. State governments 
are needed to advance equity 
and sustainability: in addition to 
directing investments and setting 
up programs, states play a key 
role by establishing minimum 
standards that provide baseline 
protections to everyone in a state. 
Minimum standards ensure that 
everyone gets a basic level of 
protection. Such standards can 
protect groups in the minority 
from having their rights or 
well-being trampled by the 
majority. In contrast, when states 
or the federal government take 
away local authorities’ power to 
govern and enact stronger 
protections, the effect is generally 
to harm local community 
members, stifle democracy, and 
impede community-driven 
solutions.

https://calgreenzones.org/report-rethinking-local-control/
https://calgreenzones.org/report-rethinking-local-control/


Climate Equity Policy Center 8 www.climateequitycenter.org 

Fighting Back

Without an understanding of preemption and how to fight it, it’s hard to take the 
steps we need to preserve the benefits of local democracy. A major tool 
increasingly embraced by municipalities and nonprofit advocates is the formation 
of cross-issue coalitions to fight preemption. In Florida, a statewide coalition 
including public health groups, labor unions, LGBTQ groups, and immigrant rights 
organizations worked together to defeat and soften a range of preemption 
attempts in 2019. Similar coalitions are emerging in other states. 

Such coalitions are able to redress power imbalances at the state level, enabling 
progressive groups to bring together their political and organizing power. These new 
state level efforts have fought back against preemption, derailing some attempts to 
preempt local law and successfully passing repeal bills to reinstate local power 
elsewhere. 

Campaign Resources
Local Solutions Support Center: 
National hub that works to fight 
preemption across issue areas 
through research, legal technical 
assistance, and campaign support.

Voices for Healthy Kids Initiative: 
National initiative that provides 
funding and campaign support for 
health-led efforts to stop or repeal 
preemption.

The clear lesson is that when local 
governments, nonprofits, and advocates 
join together across issue areas, they can 
successfully fight back against preemption 
efforts and restore local democracy. 
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