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MASTER SERVICE AGREEMENT 

THIS MASTER SERVICE AGREEMENT (this "Master Service Agreement" or "MSA") is entered into effective as of the later 

date set forth in the signature block of the Service Order (the "Effective Date") by and between Dobson Technologies, INC. d/b/a 

Dobson Fiber, 14101 Wireless Way, Suite 300, Oklahoma City, Oklahoma 73134, Telephone No. 405-242-1000, ("Seller"), on 

behalf of itself and its applicable Affiliates (as further set forth herein), and the buyer identified and signing the Service Order 

(“Buyer” for the provision of certain services, as set forth therein, to Buyer by Seller and/or its Affiliates.. 

 

As used in this Master Service Agreement and in any document incorporated into this Agreement by reference, "Agreement" 

means this Master Service Agreement, the Definitions and General Terms, its attachments, other documents referred to herein by 

reference, including, without limitation, the Product Supplements, and the Service Orders accepted by Seller pursuant to the 

terms hereof. In consideration of the mutual promises and agreements contained herein and other good and valuable consideration, 

the receipt and sufficiency of which are hereby acknowledged, Seller (or, as applicable, its Affiliate) agrees to provide, and Buyer 

agrees to purchase, the Services according to the terms of this Agreement.  BY SIGNING THE SERVICE ORDER, BUYER  

ACKNOWLEDGES AND REPRESENTS THAT PRIOR TO ITS EXECUTION OF THIS AGREEMENT, IT HAS 

FULLY READ AND UNDERSTANDS (a) THIS MSA, (b) THE DEFINITIONS AND GENERAL TERMS DEFINED 

A N D  I N C O R P O R A T E D  IN SECTION 1 BELOW, (c) EACH OF THE APPLICABLE PRODUCT 

SUPPLEMENTS, (d)  ALL OTHER REFERENCED SCHEDULES, EXHIBITS AND/OR ATTACHMENTS, AND  (e)  

SERVICE  ORDERS  EXECUTED  IN CONJUNCTION HEREWITH OR PURSUANT TO THE TERMS HEREOF, 

AND B U Y E R  AGREES THAT THE DEFINITIONS AND GENERAL TERMS, THE APPLICABLE PRODUCT 

SUPPLEMENTS, SERVICE ORDERS AND ANY OTHER DOCUMENTS REFERRED TO AND INCORPORATED 

INTO THIS AGREEMENT ARE A PART OF THIS  AGREEMENT  AS  IF  F U L L Y  SET  FORTH  HEREIN  IN  

THEIR ENTIRETY, AND ARE HEREBY ACCEPTED AND APPROVED BY BUYER. EXECUTION HEREOF BY THE 

BUYER CONSTITUTES AN AGREEMENT AND ACKNOWLEDGMENT THAT THE RELEASE, 

INDEMNIFICATION, AND LIMITATION OF LIABILITY PROVISIONS CONTAINED IN THIS AGREEMENT 

COMPLY WITH THE EXPRESS NEGLIGENCE RULE, AS APPLICABLE, AND ARE CONSPICUOUS. 

 

1.  DEFINITIONS AND GENERAL TERMS.  The provisions set forth in Seller's Definitions and General Terms, which are 

posted at www.dobson.net/legal/ as of the Effective Date (the "Definitions and General Terms") are hereby incorporated into 

this Agreement by reference and made a part hereof for all purposes as if fully set forth herein.  In addition to terms or phrases 

defined elsewhere in this Master Services Agreement, in any Product Supplement or in any other part of this Agreement, where 

capitalized in this Agreement, the terms or phrases defined in the Definitions and General Terms shall have the meanings set forth 

therein. 

 

2.  SERVICES; PRODUCT SUPPLEMENTS.  (a) Subject to Seller's acceptance of Service Order(s) submitted by Buyer 

pursuant to the terms and conditions set forth below, Seller will provide the Services to Buyer described in and pursuant to the 

terms of the Product Supplement(s), which Product Supplements are posted at www.dobson.net/legal/ , and are hereby 

incorporated into this Agreement by reference and made a part hereof for all purposes as if fully set forth herein.  

(b) The Services that are available pursuant to this Master Service Agreement and the applicable Product Supplements may be 

submitted by Buyer after the Parties execution of this Master Service Agreement by submission of a Buyer executed Service Order 

to Seller. Charges and rates for requested Services shall be set forth in the Service Order, with any additional applicable rates set 

forth in Seller's Miscellaneous Price Schedule. Seller's Miscellaneous Price Schedule, if applicable, is posted at 

www.dobson.net/legal/ and may be changed from time to time by Seller during the Term of this Agreement.  If requested by Buyer 

in a Service Order in the form required by Seller, and accepted by Seller in a Firm Order Confirmation (a "FOC"), then Seller 

shall provide to Buyer and Buyer shall purchase from and pay Seller for the Services set forth therein. Seller is under no requirement 

to accept a Service Order, and Seller may reject any Service Order submitted by Buyer in Seller’s sole and absolute discretion. In each 

Service Order submitted by Buyer, Buyer will provide (i) all of the required information set forth in the Service Order applicable 

to the particular Service and (ii) any other information reasonably necessary to enable Seller to provide the Service. If Seller 

accepts the Service Order it shall send a FOC to Buyer by facsimile, electronically or mail. If Seller desires to accept the Service 

Order but requires modifications of the Service Order, then Seller may require Buyer to submit a new Service Order on mutually 

agreeable terms. Seller shall specify the Scheduled Service Date in the FOC provided for the applicable Service. In the event the 

Scheduled Service Date, Provisioning Interval or other date of service stated in the FOC conflicts with the requested service date 

on the Service Order, the Service date stated in the FOC shall govern as the Scheduled Service Date, subject to the written 

agreement of the parties to expedite or delay such date and any applicable charges for such expediting or delay. If the 

Commencement Date does not occur on or before the Scheduled Service Date, unless due to an act or omission of Buyer or a 

third party, a Force Majeure Event, or as otherwise may be provided in the applicable Product Supplement, then Buyer shall be 

entitled to the remedies set forth in the Product Supplement for the relevant Service, WHICH REMEDIES SHALL BE THE SOLE 

AND EXCLUSIVE REMEDY OF BUYER AND THE SOLE AND EXCLUSIVE LIABILITY OF SELLER FOR THE DELAY 

OF SERVICE. If applicable for the Service, Seller shall conduct any applicable tests as set forth in the applicable Product 

Supplement to demonstrate that the Service meets the specifications set forth in that Product Supplement. Buyer and its Users shall 

cooperate and provide reasonable assistance to Seller with such tests, if applicable. Seller shall notify Buyer in writing when 
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such Service is available for use (the applicable "Installation Notification"), and the date upon which the Installation Notification 

is issued shall be the "Commencement Date" for the applicable Service. Charges for a Service shall begin accruing upon the earlier 

of (i) the commencement of the applicable Service (which shall include Buyer's transmission of any traffic, if applicable, or other 

use of the facilities or Service for other than testing purposes) or (ii) the later of the Scheduled Service Date or the Commencement 

Date. 

(c) The Point of Demarcation for all applicable Services originating and terminating on Seller's facilities shall be as set forth in 

the Service Order, unless modified by the FOC. The Point of Demarcation for any applicable Services originating or terminating 

on Third Party Facilities shall be determined by the third party which owns and/or operates such facilities. For applicable Services, 

unless otherwise set forth in a Service Order, Seller shall be responsible for installing, maintaining and repairing equipment, and 

performing monitoring on Seller's side of the Point of Demarcation and Buyer and all Users shall be responsible for installing, 

maintaining and repairing equipment, and performing monitoring on Buyer's side of the Point of Demarcation; provided  that any 

costs incurred by Seller in this regard may be recovered as Non-Recurring or Recurring Charges under this Agreement as set 

forth in an agreed Service Order. Buyer and all Users shall conduct their operations in a manner that does not interrupt, impair or 

interfere with the operations of the interconnecting systems at or on Seller's side of the Point of Demarcation. Buyer and any Users 

shall not adjust, align, attempt to repair, relocate or remove Seller's equipment or facilities, except as expressly authorized by Seller. 

If the equipment and facilities of Buyer or any User are not compatible with a Service provided to Buyer, any special interface 

equipment or facilities necessary to achieve compatibility shall be the sole responsibility and expense of Buyer. Seller's equipment 

shall remain the sole and exclusive property of Seller, and nothing contained herein shall give or convey to Buyer any right, title 

or interest whatsoever in Seller's equipment. Seller's equipment shall at all times be and remain personal property, notwithstanding 

that it may be or become attached to or embedded in real property. Unless authorized by the Seller, Buyer shall not, and shall cause 

any Users not to, tamper with, remove or conceal any identifying plates, tags or labels affixed to Seller's equipment or facilities 

and will not cause or permit Seller's equipment or facilities to be or become encumbered by any liens, security interests or other 

encumbrances. 

(d) Buyer and, to the extent applicable, each User shall provide Seller and its agents and contractors, at no cost to Seller or its agents 

or contractors, all necessary or appropriate access whenever required to provide, modify and/or cease providing the Services under 

this Agreement, and all necessary or appropriate space, power and environmental conditions at any applicable Point of Demarcation. 

Where the granting of access or right-of-way to Seller and its agents and contractors requires the consent or approval of third parties, 

Buyer shall obtain such consent or approval on behalf of Seller and its agents and contractors. Buyer shall be liable for any loss or 

damage, including theft, to Seller's equipment or facilities to the extent that such loss or damage is the result of Buyer's or any 

Users', employees', agents' or contractors' negligent acts or omissions, willful misconduct, or breach of the terms of this Agreement. 

(e) Buyer acknowledges that Seller's Services may be provided at times by Affiliates of Seller as designated by Seller and that 

Buyer may receive multiple invoices. Buyer further acknowledges that in the event such Services are provided by an Affiliate of 

Seller, its agreement, for such Services only, will be solely with such Affiliate and not with Seller. Buyer will remit payment to 

the proper remittance address for Seller or its Affiliate as set forth in the applicable invoice. Services purchased from and provided 

by any such Affiliate shall be subject to the terms and conditions set forth in this Agreement. 

 

3.  CHARGES AND PAYMENTS. (a) The Service Order and/or Seller's Miscellaneous Price Schedule will set forth any one-

time, non-recurring charges that may be applicable to the relevant Services (the "Non-Recurring Charges"), variable usage-based 

charges (the "Usage Charges"), and any Recurring Charges that may be applicable to the relevant Services (collectively, the 

"Charges"). Buyer shall be responsible for the payment of, and shall hold Seller and its Affiliates, harmless from and against, 

any sales, use, excise, consumption, access, bypass, gross receipts, duty, assessment, value-added and/or other taxes, fees, charges 

or regulatory surcharges that may arise in any jurisdiction (collectively "taxes") which are assessed by reason of the provision, 

sale or use of Services by Seller to Buyer under this Agreement (other than taxes imposed on Seller's net income, capital, or net 

worth). Buyer shall immediately pay Seller for any and all such taxes. Seller may be required to report revenues from certain 

purchases of Services and/or make contributions based on such revenues and/or sales to a state and/or federal Universal Service 

Fund ("USF'') and various other local, state and federal government and/or quasi-governmental programs (collectively, the 

"Funding Programs"). Seller may impose one or more fees and/or surcharges to recover from Buyer the contributions made to 

such Funding Programs and Seller's costs associated therewith. Buyer understands and agrees that Seller may assume such 

contributions to the Funding Programs are applicable to the Services provided to Buyer and charge and collect such assessments 

unless and until Buyer provides adequate exemption documentation and/or other required proof to Seller as determined by Seller in 

its sole discretion. Buyer shall provide any and all relevant government tax and/or Funding Program exemption proof to Seller 

prior to the provision of Services. If Buyer is not able to provide such satisfactory exemption proof, or there is no applicable 

exemption, Seller may charge Buyer, and Buyer shall pay Seller, taxes, and surcharges as set forth above. Buyer shall comply 

with all Applicable Laws permitting it to collect taxes or other charges from Users and/or requiring it to make payments to Funding 

Programs. 

(b) Buyer shall be liable for Charges for all of its and any Users' use of the Services and shall be so liable whether or not it 

receives payment or reimbursement for the same from Users. Seller shall provide Buyer invoices for the Charges and any other 

amounts owed by Buyer to Seller under this Agreement. All invoices shall be sent to Buyer's billing address set forth in the 

appropriate Service Order. Buyer agrees to make payment under this Agreement to Seller in available funds by check or wire 

transfer at such location as Seller may from time to time designate in writing on the invoice or otherwise. Buyer shall pay Seller 
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such invoices on or before thirty (30) days after the date of the invoice for the Services provided or amounts otherwise owed under 

this Agreement, without deduction, setoff or delay for any reason. If the Services commence or end on a day other than the first 

day of a calendar month, then any Recurring Charges that are applicable for the period in which such Services commence or 

end shall be prorated in the proportion that the number of days the Services are provided in such month bears to the total number 

of days in the month. If the invoiced amount is not paid when due, then a late charge on any unpaid amount shall accrue and be 

owed at a rate of one and one-half percent (1.5%) per month, not to exceed any applicable maximum lawful rate, and Buyer shall 

pay to Seller any court costs, reasonable attorneys' fees and all other costs of collection which Seller may incur in enforcing the 

terms of this Agreement. If such non-payment continues after the due date of such payment, then Seller may, without notice, suspend 

the Services without liability and without prejudice to its right to exercise any other remedies. If any overcharge or undercharge 

shall at any time be found and the invoice there for has been paid, Seller shall refund the amount of any overcharge received by 

Seller and Buyer shall pay the amount of any undercharge within thirty (30) days after final determination thereof; provided, 

there shall be no retroactive adjustment of any such overcharge or undercharge if the matter is not brought to the attention of the 

other Party in writing within one hundred twenty (120) days following the date the Services were provided under this Agreement 

regarding which the overcharge or undercharge applies; provided that such adjustment period shall be adjusted to coincide with 

the period in which adjustments are permitted under a third party's contract or tariff, whichever is applicable, with respect to 

Services provided on Third Party Facilities to the extent that such contract or tariff provides for different adjustment periods 

than those set forth above. 

(c) In order to support Buyer's payment obligations under this Agreement, Seller may perform a credit review of Buyer 

from time to time. Based on Seller's credit review and/or other information available to Seller (including any history of 

delinquent payments), Seller may require Buyer at any time to provide adequate assurances that it will pay all obligations as 

they become due by providing to Seller a deposit or other Performance Assurance in the form and amount requested by 

Seller within five (5) days of such request. Notwithstanding provisions of Applicable Law, the Seller shall have the right to 

commingle, invest, and use cash collateral that Seller holds as Performance Assurance, and shall not be liable to Buyer 

for the payment or accrual of any interest thereon. Buyer grants Seller a present and continuing security interest in and to, 

lien upon, and right of set-off against any and all Performance Assurance. Upon the expiration of this Agreement, any 

Performance Assurance held by Seller may be applied to any outstanding charges hereunder and any remainder thereof shall 

be returned to Buyer, or in respect of a letter of credit, to the issuer thereof upon the settlement of the account. 

 

4. PERFORMANCE AND OPERATING MATTERS. The performance and operat ing standards for each Service 

shall be as set forth in the Product Supplement for the relevant Service. Seller shall use reasonable efforts to provide Buyer 

five (5) days' prior written notice of any scheduled maintenance performed by or on behalf of Seller on its facilities that, 

in Seller's sole opinion, has a substantial likelihood of noticeably affecting the Service. Seller will provide Buyer as much 

advance notice as reasonably practicable with regard to any scheduled maintenance performed on any Third Party Facilities 

that provides Services under this Agreement. Notwithstanding the foregoing, in the event of an emergency, Seller will have 

the right to perform maintenance and/or restoration of its facilities or Third Party Facilities (including, without limitation, 

actions required to restore continuity to a severed or partially severed fiber optic cable, restore dysfunctional power and 

ancillary support equipment, or correction of any potential jeopardy conditions), and Seller will notify Buyer as soon as 

reasonably practicable thereafter. Buyer will follow Seller's procedures and processes for reporting repair, problem and 

maintenance requirements associated with the Services provided to Buyer. If, on responding to a Buyer-initiated service call, 

Seller determines that the cause of a Service Outage or other problem is a failure, a malfunction or the inadequacy of 

Buyer's equipment or facilities, then Buyer shall compensate Seller, at Seller's prevailing rates, for time and materials 

expended during the service call. The remedies associated with any failure or delay of Seller (a) to provide the Services 

in accordance with the operating and performance standards set forth in the Product Supplement for the relevant Service, 

(b) to maintain and operate facilities in accordance with Sections 4 and 6, and/or (c) to otherwise perform in accordance 

with any other obligations it may have under this Agreement or otherwise to Buyer (any failure of Seller with respect to (a), 

(b), or (c) above being referred to as a "Performance Failure") shall be exclusively in the form of the liquidated damages 

and other express remedies (the "Performance Liquidated Damages") set forth in the Product Supplement for the relevant 

Service. BUYER'S RIGHT TO RECEIVE SUCH PERFORMANCE LIQUIDATED DAMAGES SHALL BE 

BUYER'S SOLE AND EXCLUSIVE REMEDY AND SELLER'S SOLE AND EXCLUSIVE OBLIGATION IN THE 

EVENT OF A PERFORMANCE FAILURE, EVEN IF SUCH REMEDY IS DEEMED TO FAIL OF ITS ESSENTIAL 

PURPOSE. 

 

5. TERM OF AGREEMENT. (a) The term of this Agreement shall be for a period of one (1) year from the Effective 

Date ("Initial Term"). The term of this Agreement shall continue year to year after the Initial Term until terminated prior 

to the beginning of any contract year upon sixty (60) days' prior written notice by either Party delivered to the other Party 

(with the combination of the Initial Term and any extension thereof in accordance with this Section 5(a) being referred to as 

the "Term"). Each Service Order placed under this Agreement shall have its own term, as indicated on such Service Order 

("Service Term"). At the end of the Service Term for any Service Order, such Service Order shall continue on a year-to-

year basis ("Extension Period") unless either party gives written notice to the other that such Service Order shall not be 

continued, such notice to be delivered at least sixty (60) days before the end of the Service Term, or the Extension Period. 
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Buyer's Charges, as set forth in the Service Order, for Services provided by Seller during the Service Term shall continue 

to apply to Buyer's Service throughout any Extension Period, unless modified by Seller on thirty (30) days' notice. If the 

Service Term of one or more Service Orders extends beyond the expiration or termination of this Agreement, notwithstanding 

the language above, then this Agreement will remain in effect as to each Service Order then in effect until the Service Terms 

for such Service Orders placed hereunder have expired. In no event will new Service Orders under this Agreement be 

permitted if the Agreement has expired or been terminated. 

(b) If Buyer desires to terminate any Service after Seller's acceptance of the Service Order and prior to the expiration of the 

Service Term, Buyer may do so by providing notification thereof to Seller at least thirty (30) days in advance of such 

termination. Unless otherwise agreed by the Parties in the Service Order for such terminated Service, in the event of any 

such termination of such Service or in the event a Service is terminated pursuant to Section 5(c), Buyer shall pay to Seller, 

prior to the effective date of such termination, an amount equal to the Termination Charge, which shall be equal to the sum 

of (i) any Non-Recurring Charges applicable to the terminated Service to the extent not already paid by Buyer (including any 

and all waived Non-Recurring Charges); (ii) the Recurring Charge and/or minimum Usage Charges applicable to the 

terminated Service multiplied by the number of months (or other applicable billing interval) then remaining until the end of 

the applicable Service Term established pursuant to the Service Order for such terminated Service, plus any applicable taxes 

and surcharges for contributions to Funding Programs; (iii) any termination costs payable by Seller to any third party 

associated with any portion of the applicable terminated Service being provided on any Third Party Facilities and (iv) any 

reasonable internal costs that are not otherwise recovered by Seller through the payment of the amounts set forth in (i) through 

(iii) above. 

(c) A Party (the "Non-Defaulting Party") shall have the right to terminate this Agreement upon an Event of Default by the 

other Party (the "Defaulting Party") upon prior written notice to the Defaulting Party provided wi th in  t en  (10 )  days of 

any such Event of Default. The Non-Defaulting Party may, either additionally or in the alternative, elect to terminate one 

or more of the Services for which an Event of Default has occurred. An "Event of Default" shall be deemed to have 

occurred with respect to a Defaulting Party upon the occurrence of any of the following: (i) the failure by Buyer to make, 

when due, any payment required pursuant to this Agreement, or to provide Performance Assurance as provided in Section 

3(c); (ii) the failure to perform any material covenant or obligation set forth in this Agreement (other than an Event of Default 

under (i), above, or any default for which the exclusive remedy is provided in Section 2 or 4, any other provision of this 

Agreement or the Product Supplement for the relevant Service), if such failure is not remedied within thirty (30) days after 

written notice thereof by the Non-Defaulting Party to the Defaulting Party; provided that if such default is not capable of 

being cured within such thirty day period with the exercise of reasonable diligence, then such cure period will be extended 

for an additional reasonable period of time (not to exceed ninety (90) days) so long as the Defaulting Party is exercising 

reasonable diligence to cure such failure; (iii) the Defaulting Party becomes Bankrupt; (iv) Buyer merges with or into, or 

reorganizes, amalgamates, consolidates or enters into any other transaction in which substantially all of its assets are 

transferred to, another Person who fails to assume all of Buyer's obligations under this Agreement; or (v) Buyer fails to 

comply with the credit provisions set forth in Section 3(c). If an Event of Default with respect to Buyer occurs, in addition 

and without prejudice to its right to terminate as set forth above, Seller shall have the right without notice to Buyer to suspend 

the performance of all or part of its obligations under this Agreement for so long as such Event of Default is continuing. 

Upon termination of any Services and/or the Agreement under this Section 5(c), to the extent that Buyer is the Defaulting 

Party, Buyer shall be obligated to pay the Termination Charge and any outstanding charges for Services rendered prior to 

such termination and such obligations to pay shall expressly survive the termination of both the Services and this 

Agreement. EXCEPT AS OTHERWISE EXPRESSLY SET FORTH IN THIS AGREEMENT, BUYER'S RIGHT 

TO TERMINATE THIS AGREEMENT AS A RESULT OF AN EVENT OF DEFAULT BY SELLER SHALL BE 

BUYER'S SOLE AND EXCLUSIVE REMEDY ASSOCIATED WITH SUCH EVENT OF DEFAULT. 

(d) If Buyer or any User has been permitted to install or furnish equipment or other property for use in connection with a 

Service ("Equipment") in any area owned or controlled by Seller, its Affiliates or their respective contractors or agents, and 

if Buyer fails to remove (or cause the User to remove) such Equipment from such area within ten (10) days after the 

expiration of the applicable Term or termination of the applicable Service Order, Seller may, without notice or demand and 

in addition to any other right or remedy available at law or equity, take possession of such Equipment, without being guilty 

of trespass. Any Equipment removed may be stored in any public warehouse or elsewhere at the costs of and for the 

account of Buyer, and Seller shall not be responsible for the care or safekeeping thereof. Buyer expressly waives any and 

all claims for loss, destruction, damage, or injury, which may be occasioned by any of the aforesaid acts and shall ensure that 

all Users agree to a substantially similar waiver. Any Equipment so removed will be returned to Buyer upon payment in 

full of all storage costs, past due license fees and Charges. If within ten (10) days following such Equipment removal, Buyer 

has not requested the return of its Equipment and paid any sums owed, then Seller may exercise all rights of ownership over 

such Equipment including the right to sell same and retain possession of any sale proceeds. Seller's exercise of any remedies 

provided for in this section shall be without prejudice to any other remedies Seller may have provided for herein or by 

Applicable Law. 

 

6. INDEMNITIES AND LIMITATIONS OF LIABILITY. (a) Seller Indemnity. Subject to the other provisions of this 

Agreement, Seller, on behalf of itself, its Affiliates, successors and assigns, agrees to indemnify, defend and hold harmless 
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Buyer, its Affiliates, and their successors, assigns, officers, directors, employees, and agents, from and against any and all 

liabilities, losses, expenses and claims for personal injury or damage to tangible personal or real property that arise from or 

out of Seller's willful misconduct in performing its obligations under this Agreement. 

(b) Buyer Indemnity. Subject to the other provisions of the Agreement, Buyer, on behalf of itself, its Affiliates, successors, 

assigns, officers, directors, employees and agents, agrees to indemnify, defend and hold harmless Seller, and its Affiliates, 

and their successors,  assigns, officers, directors, employees, and agents, from and against any and all liabilities, losses, 

expenses and claims (i) for personal injury or property damage that arise from or out of Buyer's or any User's negligence or 

willful misconduct, (ii) arising from or relating to the Services or any content used or transmitted by Buyer or any Users 

over the Services, (iii) made against Seller by any Users, or (iv) arising from or relating to Buyer's or any User's breach of 

any of Buyer's representations or obligations under this Agreement. The term "property" as used in this Section 6(b) shall 

include real, personal, tangible, and intangible property. THE PARTIES INTEND THAT THE INDEMNITY 

OBLIGATIONS IN THIS SECTION 6(b) SHALL APPLY EVEN IF CAUSED, IN WHOLE OR IN PART, BY THE 

SOLE, JOINT OR CONCURRENT NEGLIGENCE OR OTHER FAULT, WHETHER PASSIVE OR ACTIVE, OF 

SELLER, ITS AFFILIATES, SUCCESSORS, ASSIGNS, OFFICERS, DIRECTORS, EMPLOYEES OR AGENTS. 

(c) Damages - Causes of Action. (i) For purposes of this Section 6(c), the term "Seller" shall be deemed to include 

Seller, its Affiliates, owners, directors, officers and employees, and any person or entity assisting Seller in its performance 

pursuant to this Agreement. (ii) NOTWITHSTANDING ANYTHING TO THE CONTRARY, THE LIABILITY OF 

SELLER TO BUYER (A) FOR BODILY INJURY OR DEATH  TO ANY PERSON OR FOR DAMAGE TO ANY REAL 

OR TANGIBLE PROPERTY CAUSED BY THE WILLFUL MISCONDUCT OF SELLER  SHALL BE LIMITED TO 

BUYER'S RIGHT TO PROVEN DIRECT DAMAGES, AND (B) FOR ALL OTHER DAMAGES OTHER THAN  

THOSE SET FORTH IN SUBSECTION (A) AND NOT OTHERWISE EXCLUDED OR LIMITED  BY  THIS  

AGREEMENT,  SHALL,  IF  SELLER IS JUDICIALLY DETERMINED TO HAVE SOME LIABILITY TO BUYER, 

FOR WHATEVER REASON, ARISING UNDER OR  RELATED TO ACTS OR OMISSIONS RELATED  TO THIS 

AGREEMENT,  IN  THE  AGGREGATE  FOR  ALL  SUCH ACTS  OR  OMISSIONS, BE LIMITED TO AN AMOUNT 

EQUAL TO THE  RECURRING  CHARGES  UNDER  THIS AGREEMENT  FOR  THE  FIRST  SIX (6) MONTHS OF 

THE TERM HEREOF. (iii) NOTWITHSTANDING ANYTHING TO THE CONTRARY, SELLER SHALL NOT BE   

LIABLE FOR ANY DAMAGES SUFFERED BY BUYER OR ANY USER ARISING FROM OR RELATED  TO  ANY  

CATASTROPHIC   STORMS OR FLOODS, FIRES, LIGHTNING, EARTHQUAKES OR OTHER ACTS OF GOD, 

WARS, CIVIL DISTURBANCES, REVOLTS,  INSURRECTIONS, TERRORIST ACTIVITY, SABOTAGE, THEFT, 

VANDALISM, TRANSPORTATION DISASTERS, EXPLOSIONS, OR OTHER EVENT OF CASUALTY; (iv) 

NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT TO THE CONTRARY , IN NO EVENT 

SHALL BUYER OR SELLER OR THEIR RESPECTIVE AFFILIATES BE LIABLE TO EACH OTHER FOR ANY  

INDIRECT,   SPECIAL,  PUNITIVE,  EXEMPLARY, INCIDENTAL OR CONSEQUENTIAL LOSS OR DAMAGE 

(OTHER THAN SUCH DAMAGES AS MAY BE INCLUDED AS A COMPONENT OF LIQUIDATED DAMAGES OR 

TERMINATION CHARGES UNDER THIS AGREEMENT)  SUFFERED BY SUCH OTHER PARTY AS A RESULT 

OF THE PERFORMANCE  OR NONPERFORMANCE  OF ITS OBLIGATIONS   UNDER THIS AGREEMENT, OR 

ITS ACTS OR OMISSIONS RELATED TO THIS AGREEMENT WHETHER OR NOT ARISING FROM  SOLE, JOINT 

OR CONCURRENT NEGLIGENCE, STRICT LIABILITY, VIOLATION OF LAW, BREACH OF CONTRACT, BREACH 

OF INDEMNITY PROVISIONS, BREACH OF WARRANTY OR ANY OTHER THEORY OR SOURCE, WHETHER 

OR NOT FORESEEABLE  AND EVEN IF THE PARTIES HAVE BEEN ADVISED OF THE POSSIBILITY  OF SUCH 

DAMAGES INCLUDING, BUT NOT LIMITED  TO, LOSS OF PROFITS OR REVENUE, AND EACH PARTY 

HEREBY RELEASES THE OTHER PARTY THEREFROM. IN ADDITION,   SELLER SHALL NOT BE LIABLE FOR 

ANY DAMAGES ARISING OUT OF OR RELATING TO: INTEROPERABILITY, ACCESS OR  INTERCONNECTION 

PROBLEMS WITH APPLICATIONS, EQUIPMENT, SERVICES, CONTENT OR NETWORKS NOT PROVIDED BY  

SELLER; SERVICE INTERRUPTIONS OR LOST OR ALTERED MESSAGES OR TRANSMISSIONS  (EXCEPT TO 

THE EXTENT OF  SERVICE CREDIT ALLOWANCES SPECIFIED IN THE RELEVANT PRODUCT SUPPLEMENT) 

OR UNAUTHORIZED ACCESS TO OR  THEFT, ALTERATION, LOSS OR DESTRUCTION OF BUYER'S OR ANY 

THIRD PARTY'S APPLICATIONS, CONTENT, DATA, PROGRAMS, INFORMATION, NETWORK OR SYSTEMS. 

(d) Limitation of Representations and Warranties.  EXCEPT  AS  EXPRESSLY  SET FORTH  IN  THIS  AGREEMENT,  

SELLER  MAKES  NO WARRANTY TO BUYER  OR  ANY  OTHER  PERSON  OR  ENTITY, WHETHER  EXPRESS, 

IMPLIED,  OR  STATUTORY ,  AS  TO  THE DESCRIPTION, QUALITY, MERCHANTABILITY , INFRINGEMENT, 

TITLE, COMPLETENESS  OR  FITNESS  FOR  ANY  PARTICULAR PURPOSE OF ANY SERVICE PROVIDED OR 

NOT PROVIDED HEREUNDER OR DESCRIBED HEREIN, OR AS TO ANY OTHER MATTER, ALL OF WHICH 

WARRANTIES BY SELLER ARE HEREBY EXCLUDED AND DISCLAIMED. 

(e) Survival and Duration. The indemnification provisions and the limitations and exclusions of liability contained in this 

Agreement, the obligation to pay Termination Charges, any claim for non-payment, and any other provisions of this 

Agreement, that by their sense and context, are intended to survive termination of this Agreement shall survive the 

termination of this Agreement. Claims for indemnified losses may be made so long as any claim may be made in respect 

of such matters under any applicable statute of limitations; provided, however, that the foregoing shall not affect any claim 

made in good faith prior to the date of such expiration. 
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7. ENTIRE AGREEMENT AND AMENDMENT.  This Agreement represents the entire understanding of the Parties 

with respect to the subject matter of this Agreement and supersedes all previous understandings, written or oral, between 

the Parties with respect to the subject matter hereof. Unless provided otherwise in this Agreement, this Agreement may be 

amended only by a writing executed by the Parties. 

 

8. CONFIDENTIALITY.  Each Party agrees that the terms of this Agreement and all information furnished to it by the 

other Party which is marked or reasonably identified or identifiable as confidential or proprietary , including pricing, 

maps, network routes, financial terms, design information, methodologies, specifications, locations or other information 

to which it has access under this Agreement, are deemed the confidential and proprietary information or trade secrets 

(collectively referred to as "Proprietary Information") of the Disclosing Party and will remain the sole and exclusive 

property of the Disclosing Party (the Party furnishing the Proprietary Information referred to as the "Disclosing Party" and 

the other Party referred to as the "Receiving Party"). The Receiving Party will treat the Proprietary Information of the 

Disclosing Party and the contents of this Agreement in a confidential manner and, except to the extent necessary in 

connection with the performance of its obligations under this Agreement, neither Party may directly or indirectly disclose 

the same to anyone other than its employees, agents, consultants, potential acquirers or investors, lenders, attorneys or 

other advisors on a need to know basis and who agree to be bound by the terms of this Section 8, without the written 

consent of the Disclosing Party. The Receiving Party will use Proprietary Information only as needed for the purposes of 

this Agreement. Information will not be deemed Proprietary Information if it (i) becomes publicly available other than 

through the actions of the Receiving Party; (ii) was previously known to or is independently developed by the Receiving 

Party free of any obligation to keep it confidential; or (iii) becomes available to the Receiving Party without restriction 

from a third party whose disclosure does not violate any confidentiality obligation. If the Receiving Party is required by a 

governmental or judicial law, order, rule, regulation or permit to disclose Proprietary Information, it must give prompt 

written notice to the Disclosing Party of the requirements of such disclosure and cooperate fully with the Disclosing Party 

to minimize such disclosure, and disclosure after such notice shall not be a breach hereof. 

 

9. Acceptable Use Policy. Buyer and all Users shall comply with Seller's Acceptable Use Policy ("AUP"), as set forth under 

the Acceptable Use Policy, which is located at www.dobson.net/legal/ , and hereby agree to the terms thereof in their entirety 

as amended from time to time which are hereby incorporated into this Agreement by reference. 

 

10. CUSTOMER PROPRIETARY NETWORK INFORMATION.  Seller is required by Applicable Law to treat 

confidential account, usage, call detail and billing-related information about the quantity, technical configuration, type, 

destination, location, and amount of use of Buyer 's telecommunications services ("CPNI") confidentially. Buyer agrees  that 

Seller may share CPNI  within its business operations (e.g., managed wavelength, direct internet access, IT managed service 

or transport managed service divisions), and with businesses acting on Seller's behalf (but not to third parties not acting on 

Seller's behalf) , to determine if Buyer could benefit  from the wide variety of Seller products and services, and in its 

marketing and sales activities. Buyer may withdraw its authorization at any time by informing Seller in writing. Buyer's 

decision regarding Seller's use of CPNI will not affect the quality of service Seller provides Buyer. CPNI does not include 

Buyer's or any User's name, address, or telephone number. To the extent that Buyer is utilizing a consultant in procuring its 

Services from Seller, Buyer authorizes Seller to discuss its account, including CPNI, with such Buyer consultant. 

 

SELLER:  DOBSON FIBER 

 

Signature: 

Date: 

 

Name: Larry Fuller 

 

Title: Sr. VP, Customer Operations 

 

 

BUYER:   

 

Signature: 

Date: 

 

Name:  

Title:  
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