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INTRODUCTION

All children should receive an education. On school days, children belong in school.

That is a simple concept. You might think no one would disagree. After all, New Brunswick’s
Education Act says so in clear, legal language, right there in Section 8. It says that the Province
of New Brunswick shall — not may, can or even should — “provide free school privileges” to any
New Brunswick resident who meets the age requirement. That’s pretty clear.

In fact, Section 13 of the Act says that parents also have an obligation to cause their child to
attend school. Section 14 says that the student has a duty to attend school. Section 15 repeats
again that school attendance is compulsory and that superintendents have to investigate cases
of non-attendance. It’s pretty clear that legally children belong in school, even if one wasn’t
convinced by simple common sense. It’s one of the few services that government is legally
bound to provide and citizens are obligated to accept. So, that’s a pretty strong sign that
children being in school is the law.

Also, government makes the laws and asks citizens to follow them, so government should
follow the law too. That also seems like a pretty universally held principle. So, government
should not make a law saying that School Districts must provide an education and students
must attend, and then just send hundreds of children home without an education and for
reasons the law doesn’t allow.

Today in New Brunswick School Districts are breaking the law with impunity. Hundreds of
children are not in school at the same time that their peers are. Our investigation has turned up
hundreds of cases where children are simply not receiving any educational services at all for
part of the day, or sometimes entire days, even though their peers are in school.

In some School Districts, this is called a ‘partial day plan’. Some Districts use a different name,
and then they claim to not be using partial days. And a couple of Districts just refuse to count

how often they are doing it, so that they don’t have to tell anyone how common it is. But they
all have cases where children are told that they cannot come to school with their peers.

SCHOOL DISTRICTS ARE ROUTINELY BREAKING THE LAW

The law which says that the Province must provide children with an education and that children
must attend also lists the only times there can be an exception. The Education Act provides for
three ways that schools can follow the law and limit the number of hours a child attends school.

One is through Section 12(4) of the Education Act, which allows a superintendent to designate
another site for a child to attend that may not be in their neighbourhood school with their
peers. Here is what it says:



12(4) The superintendent concerned may deliver programs and services for pupils
requiring a personalized learning plan to a pupil at the pupil’s home or other setting if the
pupil is not able to receive the program or service in a school due to

(a) the pupil’s fragile health, hospitalization or convalescence, or

(b) a condition or need that requires a level of care that cannot reasonably be provided
effectively in a school setting.

[Emphasis added]

It must be noted that this provision does not allow for education services to be discontinued.
This only allows districts to provide programs and services in the home or other setting. If the
programs and services are not provided, then this section is inapplicable. As well, the onus is
on the District to show that the programs cannot reasonably be provided in the school setting,
which requires the District to actually show the methods they have considered to make it work
in the school and state why these cannot be done without undue hardship.

In many files we reviewed, there were no services bring provided to students during the school
hours when they were sent home, and there was no record in the file of options for continuing
the service being provided. A failure to do either would mean that a partial day plan is not
happening under the authority of Section 12(4), because that section requires the delivery of
“programs and services” to be applicable.

There was also rarely a record on file that would document efforts made to seek less drastic
alternatives and to explain why there would be undue hardship. Generally, we should see
records of consultations with internal and potentially external experts, and costed alternatives
based upon that advice. That is what would constitute a reasonable effort to provide service in
a school setting.

We also did not see, in most cases, any evidence that the other possible sections of the
Education Act were being followed. Section 16 allows for exemptions such as illness or religious
observance, but this was not invoked or even relevant. And Section 24 provides for disciplinary
suspensions, but this requires a documented discipline process (and, of course, that the child
have capacity to meet the standard). These were not present.

So, we know that school districts are sending hundreds of students home without educational
services while their peers are in school. What is not clear is why School Districts believe they
have the legal authority to deny some children an education.


https://laws.gnb.ca/en/document/cs/E-1.12

WHY THIS MATTERS

There are three reasons why the question of partial days should matter to Members of the
Legislative Assembly. None of these seem controversial.

1. Government expects citizens to follow the law, and our schools aim to teach
children to respect the rules. Government and School Districts should set an
example and not break the law.

2. Children belong in school and do better — educationally, socially, and emotionally —
when they are in school.

3. Public schools are designed to promote equal opportunity, and partial days appear
to be disproportionately affecting the most vulnerable children who most need
educational services: children with disabilities, children in the care of the Minister of
Social Development, and children from families with lower socioeconomic status.
This is not fair.

The first point should be self-evident. Government should follow the law. There is also a need
for oversight of School Districts. The children who are being sent away from school for part or
all of the day are often those who it is hardest and most expensive to educate. They may need
intense services, they often require considerable patience and work from school staff, and the
services they would require outside the classroom may not be provided for in School District
budgets. Often, these pose problems that are hard to solve, and there will always be a human
temptation to avoid solving difficult problems.

However, we must never fall into the trap of making children disappear because they challenge
the adults in the system. In fact, the children who test us the most often need us the most. It is
exactly because these children’s needs are many and their vulnerabilities are high that we must
have regular oversight and clear rules so that we can ensure that School Districts are not just
making the tough cases disappear. If education is a right —and it is — we must always
remember that rights often only truly matter exactly when they are inconvenient.

On the second point, that children should be in school, we need only look at the recent plan
developed by the Department of Education and Early Childhood Development. The
Department made combatting absenteeism the very first action item in their action plan
Building A Better Education System. In short, the Department believes that a child’s presence in
school is among the most important predictor of that child’s success. Here is what that action
plan says:

Regular attendance in school is crucial for several reasons. First, there is a strong link
between being in school and academic success. It is difficult to grasp the material being



taught when the child is not there to participate, this often leads to poor performance
and a failure to complete the required coursework.

While learning curriculum is important, school also helps children with necessary skills
development, like critical thinking, problem-solving, and social-emotional learning
through social interaction. These skills are embedded in the curriculum and are practiced
daily. These are all essential life skills shaped during these formative learning years.

It is well understood that school is the primary place for social development, allowing
children to interact with their peers and teachers, building strong social skills and
friendships. It also plays an important part of emotional development, positive mental
health, and a sense of discipline reinforced by a structured routine that will carry children
into adulthood and their professional lives. Consistent attendance in school can help
teachers and support staff identify academic and interpersonal matters more quickly.
This includes learning challenges, behavioural issues, or family contexts that may impact
the child’s performance.

Quite simply, regular, on-time school attendance is key for a child’s success in school and
in life.

This is all logical, and the Department makes an excellent case for their focus on making sure

that children attend school.

However, we see nothing here that says, “Except for the most vulnerable and high-needs

children, who would benefit from missing more school time.” In fact, it says the exact opposite:
that learning challenges, behavioural issues, and family struggles benefit from school time. It is
hard to square the Department’s articulate and convincing case for school attendance with the

fact that they are allowing districts to provide plans for hundreds of students that involve
decreasing time in school by design.

The Department goes on to cite expert analysis in support of their prioritizing of school
attendance:

The consequences of chronic absenteeism on student outcomes are numerous and
severe. Elementary-aged children who regularly miss school experience major losses in
the development foundational skills which can result in a cascading effect on future
educational outcomes (Childs & Grooms 2018; Durdn-Narucki 2008; Kearney & Graczyk
2014). Furthermore, absenteeism is “most prominently linked” to eventual school
dropout (Childs & Grooms 2018; Kearney & Graczyk 2014). Lastly, time spent outside of
school can be spent on other unproductive and sometimes harmful or delinquent
activities (Cole 2011, as cited in Childs & Grooms 2018). For example, rates of chronic
absenteeism have been associated with “substance abuse, violence, suicide attempt,
risky sexual behaviour, pregnancy, delinquency-related behaviours, injury, and illness”
(Kearney & Graczyk 2014). In sum, absenteeism is associated with a host of negative



outcomes for students, making it a critical issue for schools and policymakers to address
(Leighton 2024).

These absences have consequences, research shows. By third grade, chronically absent
students are less likely to read on grade level. By sixth grade, chronic absence becomes
an early warning sign that a student may drop out of high school. By ninth grade, it’s a
better indicator than eighth-grade test scores (Childs & Grooms 2018).

So, again, the Department’s own cited studies say that children being outside of school makes
them less likely to learn and more likely to turn to substance abuse, self-harm, and high-risk
behaviour. Once again, if these studies add qualifiers like “Except for students with high needs
and behavioural problems, who should totally be told to go to school less”, the Department did
not provide that qualifier. (Actually, we checked, and the studies definitely do not say that.)

It should be troubling when there is a gap like this between words and actions. On the one
hand, the Department is saying that keeping children in school is an urgent situation that
requires our collective effort. On the other, hundreds of children are not in school because the
School Districts are telling them to go home.

This contradiction is made more striking by the third issue, which is that the children who are
being denied an education are the ones most at risk of the outcomes the Department says
absenteeism causes.

Numbers provided by the Department of Social Development show that children in care of the
Minister of Social Development are nearly twenty times more likely to be placed on a partial
day plan. This is extremely concerning. For one thing, the government’s own numbers show
that they are already at higher risk of exactly the outcomes — “substance abuse, violence,
suicide attempt, risky sexual behaviour, pregnancy, delinquency-related behaviours, injury, and
illness” — that the Department warned about in its case for stronger attendance measures.
Indeed, the risk factors the Department cites are for children ordered to stay home with their
parents. The risk factors go up even more when children are already separated from their
family and are in homes without that parental attachment.

This also suggests that children are more likely to be denied an education and placed on a
partial day plan when they do not have a parent advocating for them. Children in care often do
not have a voice and are at the mercy of a system where it is not clear who speaks for them.
When the government is your legal parent, and the government decides that it does not have
the resources to educate you, who looks out for you?

Disturbingly, our investigation turned up incidents where social workers reported being told by
superiors not to question partial day plans, even when they had concerns, because they should
think of themselves as part of the same team as the school officials. Which begs the question —
if schools are putting the needs of the system first, and the social worker is told to put the
system first, and the system has parental authority over the child — exactly who is looking out



for the scared and wounded child who is being sent home from school? Especially when the
system also acknowledges that its decision to send the child home increases the child’s risk of
“substance abuse, violence, suicide attempt, risky sexual behaviour, pregnancy, delinquency-
related behaviours, injury, and illness”.

If anyone has an argument explaining why any of this is consistent with acting in the interests of
vulnerable children, we have not heard the pedagogical or ethical reasons for it. Indeed, the
Department of Education and Early Childhood Development did not offer an argument that the
practice is good for children sent home without educational services. Their justification is that
it is in the interests of the system and other children, because their claim is that the "undue
hardship” doctrine of human rights law, which asserts that the system’s legitimate interests will
be gravely harmed, applies here.

A FLIMSY AND DANGEROUS MISUSE OF “UNDUE HARDSHIP”

It should be clearly stated that the difference between the Advocate and the Department here
is not because the Advocate is saying that children can never be removed from the common
learning environment in order to receive more individualized services. That legal authority
exists when appropriate conditions are met.

The difference here is that the Department is insisting that a child can be removed from the
common learning environment and placed in a setting with no educational services at all. Itis
not the removal that is automatically illegal, it is the subsequent denial of any services at all. To
claim that there exists legitimate authority for partial day plans, the Department must justify
why a complete denial of educational services to a child during a school day is legal. It is this
authority that cannot be found in the law.

We asked the Department for the legal authority under which children could be not only
removed from the common learning environment, but also denied any educational service at all
while they are out of that common learning environment. The Department chose not to cite
any section of the Education Act, which is a red flag at the outset. Actions taken by the
Department or school districts must find their foundation in the Education Act. The fact that
the Department was unwilling or unable to anchor their actions in statute is a sign of illegality.

By citing Policy 322 in their written response, the Department has implied that that the relevant
section of the Education Act is Section 12(4) allowing for the variation of the common learning
environment. They referred the Advocate to the parts of Policy 322 which define variation of
the common learning environment, and these policies exist under the auspices of Section 12(4).

It is worth restating here that policies cannot contradict a statute like the Education Act,
because the power to make policy itself derives from the Education Act. Ministers are not
monarchs ruling by decree. The power to set policy exists only because the Legislative



Assembly has delegated that power by statute. So, any policy allowing for the variation of the
common learning environment must operate within the confines of the variations allowed
under Section 12(4) of the Education Act.

The Department’s legal assertion is that once it is established that a child cannot be
accommodated within the common learning environment without undue hardship, the undue
hardship principle justifies any alternate learning environment the School District chooses,
including ones that provide no learning at all.

The Advocate cannot state clearly enough that this is a cruel, illogical, and discriminatory use of
the “undue hardship” doctrine which has never been backed by any court or tribunal decision
that | have read or heard tell of during a full quarter century of practicing human rights law. It
is nonsense.

First of all, the phrase “variation in the common learning environment” contains within its
obvious meaning that the alternative must be some kind of learning environment. It does not
take a veteran human rights lawyer to know that an alternative learning environment must be
an environment that includes some kind of learning. Sending a child home without any
educational services while their peers are in school is not a “variation” of the learning
environment. It is a nullification of the learning environment. The learning, of course, is a
necessary component of a “learning environment”. Without the learning, the Department
cannot argue it is providing a variation of the learning environment.

A variant of something still has to be essentially the same thing. A flatbread is plausibly a
variation of pizza. An empty plate is not. If | purchased tickets to a movie in a theatre, a
variation on the service | paid for might be showing the movie in a different theatre, or perhaps
even in an alternate location. One might even stretch and say that showing a different movie of
similar length, quality and genre is a variation on what | paid for. If | pay for a movie ticket and
the movie theatre tells me to go home and they will provide no movie at all, that really isn’t a
variation on the movie environment. It’s just flat out not offering the service. If a restaurant
substitutes chicken for beef in a dish, that might be a variation on the order. If they bring out
an empty plate and tell me to go home, that’s a denial of the service. If | book a flight to go to
Calgary direct, a variation on what | paid for might be a different plane, a different departure
time, or an unplanned layover. Telling me to go home and not go to Calgary would not be a
“variation of the flight”. It would be a cancellation.

Placing a child in a setting where they receive short-term, targeted, and appropriate
interventions to help them gain skills or master behaviours that they will need to return to the
classroom is a variation of a learning environment. Sending a child home with no educational
services is not a variation of the learning environment. It is a denial of any learning
environment.

This may seem like restating the obvious three times, but an important government
Department is asserting, in apparent seriousness, that sending a child home to an environment
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with no learning is a “variation of the common learning environment”. This is not just
something that seems wrong to lawyers. It seems wrong to anyone who uses a dictionary to
find the basic meaning of “vary” and the basic meaning of “learn”.

Even if we overlook the glaring problem that the Department is suggesting that learning is not
an essential part of learning environments, there is also a serious flaw in their application of the
undue hardship doctrine. The Department is taking a finding of undue hardship in keeping the
child in the common learning environment, and then taking the position that this finding of
undue hardship justifies any subsequent action or denial of educational services. This is a flimsy
and dangerous misuse of the undue hardship principle.

Explained simply, the Department’s response is that the use of partial days is justified by the
undue hardship test if a child cannot be accommodated in the classroom with their peers. Here
is why that is wrong.

Let’s imagine a scenario where a child’s behaviour escalates to the point where classes are
disrupted for all learners several times a week. Let us grant, for the purpose of this example,
that the school has established an undue hardship by demonstrating that they have consulted
qualified experts, considered scenarios and supports that might help keep the child in the
classroom, and determined that even with these supports the disruption would be an undue
hardship on the school and the other learners.

The Department’s argument is that once this undue hardship is established, they can withdraw
all services for part of the school day under the same claim of undue hardship. This is wrong
because the undue hardship claim used to remove the child from the classroom — the
disruption to classroom activities — ceases to be a hardship once the child is not in that
classroom.

So, when the Advocate asks why a child, once removed from the classroom, cannot be given
remedial or tutoring services in an alternate setting, the undue hardship cannot be the
classroom disruption. Because, obviously, providing the child services in the alternate setting
does not disrupt the classroom where the child is no longer present. The School District would
have to now show that providing services in an alternate setting would create such an undue
hardship that the child must sit home with nothing.

The Department appears to be aware of this limitation in their argument, yet curiously blind to
its obvious conclusion. The Department wrote to the Advocate:

“In conclusion, placement in partial day programming may, in certain cases, be justified
based upon whether ‘undue hardship’ has been proven in the context of attempting to
accommodate a student in a mainstream classroom setting or if it is in the best interests
of the child, such as for mental health reasons.”
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So, the correct questions that the Department must ask and document when applying their two
criteria —undue hardship or the child’s best interests — are as follows:

1. Isitinthe child’s best interests to receive fewer hours of instruction than their peers?

2. Once the child is required to stay at home, is there any undue hardship that arises from
providing educational services in that environment for the same amount of time as the
child’s peers currently receive?

Again, the Department has the right test but seems unwilling to acknowledge that they are
applying it to the wrong question. Once the child is out of the mainstream classroom, the
guestion now becomes “Is the provision of services in an alternate setting an undue hardship
that justifies complete denial of educational services for part of the school day?” The
Department knows, or ought to know with a modicum of curiosity, that there is not a single
human rights tribunal decision which has supported using a hardship claim that supports
removal from the classroom to justify a complete denial of services.

Here it must be noted that the Supreme Court has said over and over, most recently in the
Moore decision, that denying services to children with disabilities because the School District
does not have the money, space, or staff is not undue hardship. To make a claim of undue
hardship, it must be shown that the financial cost of the service would be beyond the fiscal
capacity of the provincial government. Otherwise, the School District must devise an
accommodation plan that is in the best interests of the child and pursue the money, space, and
staff by asking the Department for funding on the record and reviewing resources that could be
purchased privately if unavailable in the public sector. What is happening instead is that
Districts are simply sending children home without an education if the funds are not in the
District’s budget for services. It may be convenient for the Department to not get documented
requests for accommodations but if the goal is educating children, and not avoiding
administrative accountability, that is what Districts should be told to do.

This again seems so obvious it should not have to be stated, yet the Department is making the
argument that tutoring a child at home somehow continues the undue hardship in a separate
classroom.

THE DEPARTMENT’S POLICY CANNOT BREAK THE LAW

It is further unsettling to read the Department’s claim that “not all students would qualify for
tutoring under the policy”. A policy developed under the Education Act cannot create a power
not already contained in the Act. Once again, the power to vary a learning environment is not
the same thing as the power to deny any learning environment.
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Once that is understood, the Department cannot say that they are denying educational services
because their policy says to deny educational services. First, the Department controls the
policy. A policy is still a choice, it is simply a statement that the same choice will be made in
similar circumstances. If the choice is illegal, stating that it is one’s policy to break the law does
not make it better. If a police officer pulls someone over for driving 160 kilometres an hourin a
school zone, it would not be a valid defence for the driver to produce a piece of paper while
saying “But, Officer, it is my policy to drive 160 kilometers an hour in school zones.” The
Education Act is as much the law of the land as the Motor Vehicle Act, and one cannot make a
policy to ignore it. “I am denying this child educational services because it is our policy to deny
certain children educational services” is not an appropriate response from the Department.

A COMPLETE DEPARTMENTAL MISSTATEMENT OF THE LAW

The Department’s response contained one statement which is so breathtakingly incorrect that
it must be corrected in the bluntest possible language. At page 3 of the Department’s
response, it is written that:

“The Education Act contains no legal presumption in favour of a regular class
placement....”

This is not just wrong. It calls to mind Sir Winston Churchill’s admonition that “the opposite of
the truth could hardly be stated with greater accuracy”. Section 12(3) of the Education Act
reads as follows:

12(3) The superintendent concerned shall place a pupil requiring a personalized learning
plan so that the pupil receives the programs and services within the common learning
environment to the fullest extent considered practicable having regard for the rights and
needs of that pupil and the needs of other pupils.

So, just to be clear, Section 12(3) explicitly states that the child must be in the common learning
environment unless a deviation can be justified by the superintendent based upon defined
criteria. That is, in fact, exactly what a legal presumption is — a status quo which must be
rebutted by the party seeking to vary it. To say that there is no legal presumption in that
section is to deny what the word “presumption means”. It is to call to mind the scene in the
film “The Princess Bride” where a character keeps insisting that events clearly occurring are
“inconceivable” until someone tells him that he may not know what the word means. Itis the
not an interpretation error, it is a bald statement of untruth. It is the equivalent of saying that
Elton John is not a piano player when he is, in fact, famously and foremost a piano player.

The Department should immediately correct this in any place where such a preposterous
statement has been communicated.


https://laws.gnb.ca/en/document/cs/E-1.12
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A BREAKDOWN IN OVERSIGHT AND ACCOUNTABILITY

The Department states in their response to the Advocate that a number of things should be the
case, but does not appear to have adequate mechanisms in place to protect vulnerable
children. For example:

e The Francophone Sector reports that it does not even require School Districts to report
on the use of partial days.

e The Francophone Sector further responds that a “personalized learning plan must
contain why a student has been put on partial days and the accommodations that
student will receive”. Glaringly absent is any requirement that services must be given to
address the reason the child is on partial days, or any requirement that there be any
accommodations at all (only that if they exist, they must be listed).

e The Department states that “a partial day plan must be for the shortest amount of time
in mind”, yet there do not appear to be any guidelines for establishing this. Our
investigators have found numerous cases where the child is not receiving any services to
remediate the problem that caused the partial day plan while they are excluded. If a
partial day plan is to be for the “shortest time possible”, that would require actual
services to shorten the time.

e The Department writes that “there is an expectation that with appropriate supports and
services, the length of the partial day will decrease”. However, they also state that
there is no automatic review of cases where this expectation is not met. The only
accountability is that once a year, selected cases are reviewed for quality assurance.
Our investigators found numerous cases where children are remaining out of school for
years with no improvement, and there was no mechanism to review whether or not the
services should be changed.

The Department’s response is long on statements of what should happen, but disturbingly
short on mechanisms to protect vulnerable children. As we shall see, many of the files
reviewed by this Office did not meet the standards the Department is claiming here. In most
cases, the school is making a child with disabilities meet standards to prove they warrant an
education, but there is no oversight requiring the school to show it is educating the child. There
is no mechanism to ensure that partial days are brief, that services are reconsidered when the
child does not progress, or indeed that any services are even provided. This is important
because, again, partial days mean that while a child’s peers are getting an education, the child
at home is not getting an education. This is an extreme ‘remedy’ and it is being used with
minimal oversight to ensure that schools don’t find it convenient to just give up on the most
vulnerable children because they are too much trouble or their families lack influence and
resources.
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There are unfortunately many incentives for a school to simply place a child on a partial day and
leave them there. Schools are struggling with challenging classroom composition and limited
resources. The children on partial days often do present behaviours that make educators’ jobs
challenging. Getting timely expert guidance is hard and there is a dearth of psychologists both
in schools and in the private sector. Administrators can be under pressure to reduce
disruptions and it is quicker to send a problem away than to solve it.

Yet it is for that reason that there should be clear procedures, good legal information, robust
oversight, and regular check-ins when a school takes the extreme step of simply not educating a
child for a period of time. Instead, the Department is proclaiming standards but has a quality
assurance system more fit for a factory than a vital public service. Pulling a few files off the
conveyor belt for undefined “quality assurance” is no substitute for clear rules and
individualized oversight that protects vulnerable children from being discarded.

THE USE OF PARTIAL DAYS HAS METASTASIZED

In our investigation, we discovered that in the early days of inclusive, integrated education in
New Brunswick, the practice of partial days was almost non-existent and in many Districts was
defined as illegal for the same reasons shared in this report: that the Education Act states that
the Minister shall provide school privileges to children resident in New Brunswick and contains
no section allowing for the complete withdrawal of those services. Even a decade ago, the
practice was extremely rare.

Our investigation discovered that the use of withholding educational services through partial
days has exploded in recent years. In early 2024, the Anglophone Sector was reporting that 344
students were on partial days. The Francophone Sector replied that they do not even track the
use of the practice, but expressed hopes that School Districts would know; the School Districts
responded that they do not keep track because they are not required to. Assuming that the
Francophone Sector has a similar use of partial days, that would mean that nearly 500 students
are now under a partial day program. Given that increasing attendance is a key goal of the
Department’s strategic plan, ordering one out of every 200 students to not attend school is an
odd strategy. And the pace appears to be snowballing without oversight — the Advocate’s
Office is noting an exponential increase in partial day files.

It should also be noted again that children in care of the Minister of Social Development are
twenty times more likely to be on a partial day program. While some overrepresentation of
complex cases would be understandable in that group, it is also true that children without
stable homes should generally be more in need of school-based support and less likely to be
sent home for parts of the school day. This raises questions as to whether or not children
without parents to advocate for them are more likely to be sent away from school without
services. Our most vulnerable children should not be the ones most excluded from school.
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Partial days are described by the Department as a short-term measure which is grounded in
effective interventions and a return to full school days. The cases we are seeing do not reflect
this reality. We are going to share some of these children’s stories to illustrate the impact the
partial days program is having on children and families and to demonstrate the gap we are
seeing between what the Department describes and what is actually happening to children.

THE CHILDREN’S STORIES

In these stories, some details have been altered or changed to ensure respect for privacy and
confidentiality. The changes do not affect the important parts of the story.

Carly

Carly is a middle schooler who did well in elementary school with supports and a learning plan.
She is energetic and enjoyed learning in earlier grades. She loves and cares for animals and
enjoys outdoor sports. She has a number of complex needs including Tourette’s Syndrome,
ADHD, and an anxiety disorder, in addition to being on the autism spectrum. She has
challenges understanding and interpreting the actions of others and can become emotional and
anxious in situations involving conflict. She has a loving and active family.

One day at school, when she refused to do work a teacher grabbed a small security blanket that
Carly brings to school to help manage her emotions. Carly became upset and physically
assaulted the teacher. This led to a suspension under the disciplinary policy for a few days. The
school also called the police and asked that Carly be charged, which the police declined to do
once the officer spoke with Carly and reviewed her disabilities and diagnoses. The officer
reported that the school had pushed for criminal charges and had denied that Carly had a
disability.

After Carly’s suspension, the school reported that they did not have a plan in place for Carly’s
return and added a month to the suspension without going through the disciplinary policy. The
school then informed the family that Carly would only be allowed to attend school two days a
week for 90 minutes a day, placed in a separate room with an educational assistant.

Every two weeks, based upon Carly’s behaviour, the school would add another 90 minutes. So,
essentially, after a month away from school, Carly would attend school three hours a week
instead of the 35 hours of education her peers receive.

The school first advised the Advocate’s Office that going for three hours a week was in Carly’s
interests because of her anxiety, even though she had been attending full-time up until the
incident. When the Advocate’s Office asked if the school had consulted any expert before
determining that missing 90% of school time was in the child’s interests, the school could not
cite any consultation or evaluation that had led to that conclusion. Nor had the school
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considered the impact of having to catch up on schoolwork after so much missed time upon
Carly’s anxiety.

After two weeks of the reduced hours in which there were no physical incidents, the school
refused to add another 90 minutes to Carly’s school time because there had been a few refusals
(a “refusal” was defined as an incident where Carly refused to do work when told). This
seemed odd to the Advocate’s Office, because Carly had averaged 10 refusals a week before
the suspension and the school had never deemed these to be worth removing her from school
before. This concerned the Advocate’s Office, because it raised the spectre that the partial day
plan was being used to simply keep Carly out of school when a suspension was not available
and the school’s attempt to put the child into the criminal justice system were rebuffed by
police.

Even more concerning was the absence of any increased services or supports to assist Carly in
managing aggression and behaviour. It is perfectly legitimate for the physical assault on an
educator to be taken seriously by the school and to be seen as a sign of higher needs for Carly.
Generally, a more serious problem is matched by more intensive supports, counselling, and
programs. There is nothing in the file to suggest that the school did this or looked to provide
behaviour interventions during the hours Carly was out of school. The only thing the school
offered was 4 hours a week of tutoring, for a total of 7 hours a week of educational services.

The school says that Carly has high needs for behavioural interventions and high anxiety that
force them to keep her from attending school. They have not filled any of her time away from
school with mental health or behavioural supports, yet they are expecting improvements in
these areas before they will allow her to get an education. Even though the school recognizes
no onus themselves to find these services or seek assessments as to what might help, they have
placed an onus on Carly to improve her behaviour without additional supports and meet a
higher standard than she was meeting before, all while returning each week to school farther
and farther behind while she manages an anxiety disorder.

It is difficult to see how Carly gets an education before she leaves middle school and then has to
tackle high school while having not had any meaningful instruction in nearly a year. It is difficult
to believe this plan reflects anything but a desire to make sure that the student does not return
to school, even if it means that her education effectively ends in middle school.

Cole

Cole grew up in an unstable home where substance abuse and violence were all too common.
In his earliest report cards Cole is described as an artistic little boy who was kind and respectful
and enjoyed helping others, especially those younger than him. His favourite part of the school
day was listening to stories. School was a refuge for Cole, a place of safety away from the
ongoing violence at home.
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The challenges Cole faced at home would eventually affect his school-life, however. Incidents of
noncompliance, struggles with peer relationships, hitting, kicking, hiding, and frustration with
schoolwork became common. It was around this time that Cole was also given diagnoses of
ADHD and ODD. Despite trying an array of supports, Grade 5 was when two important changes
arrived in Cole’s life. Firstly, he was taken into protective care and moved into a group home
downtown. Secondly, it was at this point that the school placed him on a partial day schedule.
Just when Cole most needed to be in school, school was taken from him. He was allowed at
school for just a couple of hours each morning. There were no additional services offered to
help Cole deal with his worsening home life, just less time in school.

For most children, losing the ability to attend school full-time would come with a unique set of
consequences such as finding childcare, losing peer connections, and falling behind
academically. For someone like Cole, whose young life has been rife with the trauma of
intimate partner violence, alcoholism, and drug addiction, this disruption came with a much
higher cost. At 10 years old, he got the message from the school that they did not want him
there, and he drew the conclusion that if the school did not want him there after mid-morning,
there wasn’t much point in attending for the early morning either. Soon he was spending his
days not in school but hanging around homeless encampments and engaging in drug use.
Community agencies contacted Social Development with their concerns but were rebuffed.

Effectively removed from school at the age of 10, Cole’s partial day plan turned into a
departure from school. He would never again have a full day of learning, or even a full day of
treatment and therapy, or even just a full day of structure that school provides. Cole was
placed in and out of protective care and lived in 5 different placements, many downtown. The
absence of a caring parent to ensure his safety while out of school left Cole to fend for himself,
eventually following in his mother’s footsteps and seeking drugs to fuel his growing addiction.
At age 16, Cole was incarcerated and, when he was released, no treatment-based placement
was available for him. Released without a plan and now having spent years without an
education, at last sighting Cole was continuing to live on the street. The school system gave up
on that little boy who loved art and stories.

Jeffrey and Gregory

These two brothers, a year apart in age, both had significant developmental delays and
required complex services. The school advocated for additional services and complex case
planning for the boys while they were still in elementary school, but the school principal
frequently expressed frustration that there simply were not the integrated services from the
Departments of Health and Social Development which might have helped the small community
school support two high-need students. As the boys progressed, they were placed on partial
day programs. When their behaviour escalated past the point where school staff could
maintain the learning environment, the parents were called to leave work and pick the boys up.
There was no learning plan developed to provide more intensive interventions.
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Sadly, the partial day plan was simply a policy of taking the boys out of school with no
additional services for the children or parents filling that void. The parents, who worked hourly
shiftwork, eventually lost income by being unable to consistently work. The family lost their
income and their housing and had to move frequently and further away from services. They
also gave up their cell phones to save money, but this led to longer delays and slower service
from Social Development. A year later, there was still no integrated services plan available to
support the boys getting the skills they needed to be able to attend school.

Sylvia

Sylvia is a grade 9 student with various mental health diagnoses and supports from various
community agencies. In Grade 8 she attended school full-time and had a multitude of supports
to help her succeed. Prior to her Grade 9 school starting in September, the family was informed
that she could only attend school for 2 hours and 15 minutes a day. There was no new
assessment which would justify the reduction in school time, nor were any services or tutoring
provided to fill the time that Sylvia would lose.

Her family was informed that Sylvia would need 5 successful days at school in order to increase
her day by 15 minutes (with less than 3 incidents of non-compliant behaviors and no aggressive
behaviors in that same timeframe). There were no additional supports offered during the day
to help Sylvia meet the standard, and so the year went on with Sylvia still in school less than
half the time with her peers. The longer this drags on, the more difficult it will be for Sylvia to
ever attend school.

Eventually, another government Department stepped in to cover the cost for Sylvia to access a
programme outside of the school during the afternoon hours. However, we saw no sign that
the school was ever asked to intensify or improve its plan after a full year without any progress
towards meeting the standard the school itself had set. There is an onus upon Sylvia to prove
she deserves an education. There is no onus upon the school to help her or improve results
when she struggles.

Sylvia’s parents have requested that the community providers be brought in to plan further
with the school administration. The parents want their daughter to attend school full time by
the end of the school year, however the school maintains that they do not have the resources
to modify Sylvia’s learning environment in a way to resemble that of the alt-ed programming
but at the same time the school has not made any proposals setting out the funding they would
need to accommodate and advocate for the student.

Brandon



19

Brandon is a friendly and athletic boy whose parents are recently separated. He has been
diagnosed as being on the autism spectrum. Since the separation, the school struggles with his
behaviours and placed Brandon on a modified school plan.

Brandon now is only allowed to attend school 2 hours per day in the mornings. However, no
additional services or programs have been provided to help Brandon learn behaviour
modulation or to prepare him to return to school full-time. Neither parent is able to leave their
employment to take care of Brandon during their work hours, nor do they have the funds
available to find some kind of private in-home daycare to cover the time he is not able to be at
school. The school set standards for Brandon to meet in order to be allowed more time at
school, but each time he has struggled to meet the goal and so far the school has refused to
look at different interventions. Months later, there was still no path for Brandon to ever be a
full-time student again — he has been forced out of school before age 10 and may never return
full-time.

Melody

Melody is a middle school student who is being denied an education for over half the school
day. The partial day plan started in Grade 6 when she began middle school and a full year
passed without any significant increase in her school time, nor any additional supports, nor any
interventions. Her mother reports that Melody has lost interest in school — she does not have a
chance to make friends, she is falling further behind her peers, and she feels like the school
does not want her there. Despite a year of the school’s plan not working, the school did not
work over the summer to develop a new plan for Melody. They simply placed her on a partial
day plan again immediately upon the new year starting. Melody’s parents feel that their
daughter’s dislike for school will continue to grow the longer her time at school is not
integrated with the other youth her age. With no plan to return her to school full-time, the
odds grow every day that Melody will effectively have been forced out of full-time education
starting at age 12.

Charles

Charles goes to school for half days due to physical behaviours that have been disruptive.
Attending school is a trigger for him as he struggles with some sensory issues. The school has
been asked to provide instruction in a learning environment which supports these sensory
issues. The school claimed that there is no space in their building or an alternative location in
the community where such an environment could be created. However, our investigation
showed that the school had neither sourced nor priced these alternate locations or community
options, nor had they submitted a plan to request additional resources from the District or
Department. Charles will be graduating in the next several years, and it appears that his final



20

years in school will be spent falling further behind his peers as he goes to school for half of the
time his peers attend, and with no plan for educational services in place.

THESE ARE NOT ISOLATED CASES

The Department expressed a belief that partial days are meant to be short-term, to be
accompanied by a plan to address the issues that are keeping the child from succeeding in the
common learning environment, and to be reviewed for effectiveness. The Department also
expressed a belief that partial days are to be used only when other supports have been tried
and the case for undue hardship has been met.

In the files we have seen and the new files we continue to receive the very week this report is to
be submitted, none of this has been happening.

It would be true that the Advocate’s Office would tend to get the most escalated cases; it is also
true that our investigations turn up depressingly similar stories time and time again. It would
appear that the most vulnerable and high-needs students are simply being banished from the
school for part of the day and that there is no particular urgency to change the situation.
Among the most common failings we saw in our review of the partial day system were the
following:

e Schools placing a student on partial days and making no effort to assist or advocate for
families to get help with problems such as transportation, childcare, or home support.
In one case, a child was placed on partial day and, when the school discovered that the
new shortened school day did not align with the specialized accessible transportation
the child relied upon, told the parents to arrange their own transportation at their own
expense until our office intervened.

e Schools placing conditions upon children to prove their worthiness to return to school
and then not adapting or altering supports when the child does not meet the criteria. In
some cases, once a child was on partial day the school actually placed conditions that
were higher and more demanding than what the student was achieving during full-time
attendance. The onus is on the child to magically improve, but schools do not hold
themselves accountable for helping the child meet the standard.
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e Schools failing to review or recalibrate plans when a child spends months without going
to school full-time, even to the point that one school year ends and another begins, with
no effort to examine how to ensure full-time education for the child. We see this in the
majority of our cases.

e Schools claiming a lack of resources, staff, or space but showing no signs on file of
having actually developed, costed, or requested a plan for the additional resources,
staff, or space required.

e Schools placing a child on partial days for months and then denying tutoring to the child
on the grounds of cost or policy, thus ensuring that the learning gap will grow for the
child to a crushing level when they finally return.

e Schools telling families that additional help may be available from Health or Social
Development to support their child, but making no effort to ensure a warm handoff,
coordinated services, or basic advocacy in ensuring that the needed services actually
occur.

MAKING THE MOST VULNERABLE CHILDREN INVISIBLE

We are creating an educational culture where the policy is to give up on children.

Who would design a plan like this? The most vulnerable, high-needs children are told to have
fewer hours of learning. We then banish them from school, with no additional services to help
them return. We place onerous criteria upon them in order to ‘earn’ more time at school, to
somehow prove that they deserve what their peers already receive: a protected right to
education. We then offer minimal help as we watch these most vulnerable children fall further
behind. We send every message that they are unwelcome, we let time pass until their learning
gap is significant and their social interactions minimal, and then we wonder why they drop out
of the school where they were made to feel so unwelcome. If one wanted to design a program
to drive a child out of school, this is what it would look like.

Yet, this culture of giving up on children is spreading, from what once was only a handful of
children to then dozens, and now to hundreds. The Department recently cited numbers
showing improvements in behaviour indicators. Nevertheless, when we asked if some of the
improvement was simply because schools were now banishing their most high-need students,
there was no immediate answer forthcoming. The Department seems unaware of the degree
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to which schools are just sending children home if they were too much trouble. The practice
has simply become normalized.

In fact, there is no meaningful oversight of the partial days program. While School Districts all
defended their use of partial days, not one tracked the most basic outcomes. Do children tend
to return to full days once placed on partial days? Do children show greater academic
performance over time? Do children who are placed on partial days show increases or
decreases in attendance? Are children placed on partial days more or less likely to drop out?

One would think that, if School Districts were experimenting with a measure as counterintuitive
as simply denying children an education for part or even most of the day, they would show
intense curiosity about the long-term effects of that strategy. However, no District appeared
interested to the point of actually bothering to measuring the results. The adults who make
children attain measurable targets in order to earn a few more minutes of education show
minimal interest in holding themselves accountable for the results.

A policy of giving up on children as young as age 10 is bad policy. Right now, giving up is being
normalized. It needs to be scrutinized, overseen, and ultimately reversed.

WHY IS THE USE OF PARTIAL DAYS BEING NORMALIZED?

We do not see any sign that the Department has deliberately driven this policy. In fairness to
senior Departmental leadership, the explosion of partial day designations appears to be driven
by School Districts making decisions and resisting reporting. There have been recent decisions
from the Department, such as hiring more behaviour intervention workers to treat the root
causes of behaviour problems and reducing reliance upon educational assistants to manage
those problems, which show promise and reflect understanding of the need for transformative
change. We did not see evidence that the Department has driven the explosion of partial days.

What has happened is that School Districts have gotten very comfortable just sending their
most troubled children home without an education, and the Department has not yet provided
oversight that might make Districts accountable for the increased use of the technique.

Schools face many challenges. Classes are more compositionally challenging than ever. Schools
are being asked to integrate record numbers of newcomers, they are dealing with more
complex learning needs, and they are still reeling from the government’s decision to return to
streaming most children with special needs into one classroom without placing additional
resources in the classroom. Add in a pandemic where some children had limited access to the
equalizing effect of public schools and there is an understandable sense of overload among
school personnel.
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However, that also creates a powerful incentive to find ways to take the easiest route towards
solving a problem rather than considering the best interests of the child. Developing plans,
asking for more resources, scouting private sector solutions, fighting for integrated services or
complex case protocols — these all take time and time is scarce. Just telling a child to stay home
is so much quicker and, once they are out, it is easy to resist bringing them back. The risk of
taking the path of least resistance is high.

Many of the children who are on partial days may also have less power to resist. As we have
seen, sending children home from school without supporting the parents can create even more
problems — a lack of work, lack of money, lack of time — all of which make it harder for parents
to advocate for their children or question the decisions that impact their children’s learning.
Children in government care are far more likely to wind up on partial days, and their locum
parent is the very same government which is sending them home. As noted, we have heard
from some social workers saying that they were explicitly told not to push the school on their
partial day plan because the school and the social worker should be on the same team —a team
which, obviously and dishearteningly, the child was not part of. That there may be perceived,
or informal, pressures seem likely in the absence of a clear plan to ensure advocacy and
accountability.

While we understand that the strain on schools is high, inventing a power to deny children an
education in the absence of any law allowing such an action is bad practice. It should not be
normalized. Placing children on partial days —that is to say, sending children home without
an education during the school day —is a form of giving up on a child.

It may seem harsh to suggest that educators are “giving up” on children who present them with
tough challenges. We use this language with hesitation. But one fact stands out in drawing this
conclusion. Neither the Department of Education and Early Childhood Development nor any of
the Districts had any long-term tracking of outcomes for those children put on partial days.
How many children placed on partial days eventually meet the conditions to return to school
full-time? No one knows for sure. Do children receive more or fewer support services after
being placed on partial days? No one knows. How do children placed on partial days do in
terms of graduation rates? How do they fare in the future beyond school in terms of struggles
such as homeless, addiction or incarceration? No one knows. Do children placed on partial
days manage to receive successful interventions from other Departments like Health or Social
Development? No one knows.

Our school system is defaulting to a practice of providing children with less education right
when their needs are highest. No one has bothered to look at the long-term impact of this.
And that is concerning because, as we saw in some of the stories earlier, the cases we have
looked at do not have happy endings.

So, when we stop educating children without examining how that affects them or where they
end up, how can that not be called giving up on the children with the greatest need?
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The use of denying education as an educational tool seems almost Orwellian in its mismatch
between stated goal and actual outcome. It does not appear to have arisen because educators
chose it as the right path for children, or even one they feel good about. It has arisen because
of a toxic mix of poor human resources planning, poor training and clarity around inclusion
policies, a lack of resources for interventions, and a complete lack of oversight and
accountability in the system. As a result, we have a situation where hundreds of children are
being denied an education because the system has drifted into ignoring a problem.

Of course, we will eventually pay for this practice, because in the Department’s own words, we
are taking the most vulnerable children and applying a practice that will lead to “substance
abuse, violence, suicide attempt, risky sexual behaviour, pregnancy, delinquency-related
behaviours, injury, and illness”. All of these things are, ultimately, more expensive and more
devastating than funding proper and appropriately timed interventions. So why is the system
devolving into giving up and watching it happen?

The answer has to do with a lack of good options and clear processes to support educators.

Many school administrators expressed a mistaken, but sincere, belief that there was no way to
have a child learn outside the common learning environment. Others expressed reluctance to
push for funds not in the budget because advising the District or Department that a child’s
rights would be violated absent more funding could be a bad career move. Other files show a
lack of training and support in proper inclusive education methods which might have headed
off the crisis.

It is also true that partial day plans often are used after the system has failed to support a child
in their younger years. Delayed assessments, a lack of supports, compositionally challenging
classrooms, and a failure to use integrated services soon enough all lead to situations where
the child becomes difficult to accommodate in the common learning environment because help
arrived too late.

Essentially, too many school personnel are seeing only one trajectory: muddle through in the
regular classroom until things become untenable, and then eventually banish the child to
partial day once this point has been reached. This is not the only possible trajectory — it cannot
be —and we believe that providing clear options and tools to teachers and schools will be the
best way to reverse this trend of giving up on children.

We also suggest that a more vigorous system of spot audits and reviews of inclusion files
generally will create incentives for school administrators to intervene more aggressively. Right
now, the system has incentives that work against children. If a school leader pushes for
adequate resources or communicates urgency to the District or Department, they may be seen
as difficult and may pay a career price. If they stay silent when a child is at risk and then send
the child away on a partial day plan once the problem gets worse, they have avoided bothering
their superiors and the only negative impacts are on the child and their family.
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There is no rule that can foresee every child’s unique needs. That will always be best assessed
by those working directly with the child. However, the Department can create incentives
through clear goals and regular reporting which can create motivation for front line school
personnel to make sure that when a child struggles the situation is treated with urgency, not
bureaucracy. Mandates to reduce the use of partial days, spot audits of files, and policy which
requires results-based planning can all create incentives that put the needs of the child ahead
of the needs of the system.

With this report and the accompanying legal guidance memorandum, we are doing two things.
First, we are providing a legal guidance memorandum showing the steps which must be taken
before varying the common learning environment for a child. While this may appear to be
placing burdens on schools, we are also adding certainty — while these steps must be followed,
when they are followed the school will be on solid ground. By making the steps schools must
consider public knowledge, and by committing our own office to using these steps when we
review a file, we will provide more options and more certainty to educators.

The second thing we are doing is providing recommendations in this report aimed at expanding
the toolkits available to schools. We believe that better resources, better oversight, and better
training can work.

Whether in the Department, a District office, or a classroom, we do not believe that people in
the education system want to make giving up on the toughest cases the norm in New
Brunswick. We suspect that the lack of resources, direction and oversight has created a boom
of bad practice through partial days programs. With more resources, proper oversight, and
regular professional development, we believe that we can create a path forward which is
neither forcing schools to ignore unsustainable disruptions nor banishing children and forcing
them to prove themselves worthy of an education.

RECOMMENDATIONS

It should be noted that our follow-up discussions with senior Department leadership was
extremely positive. While this report has been blunt in its concerns regarding the initial
response, when we reviewed our findings with senior leadership at Education and Social
Development we received thoughtful and constructive responses.

While we believe that the legal requirement that children should receive education during the
school day can be clarified immediately, we recognize that breaking the system’s reliance on
law-breaking will require strategies aimed at improving resources, training, and clarity of
policies. This will take work. Department leadership offered thoughtful ways to begin
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addressing the overuse of partial days and some of those suggestions have become
recommendations herein. That is how the oversight process is to work and the openness and
creativity of Department leadership must be noted.

With that said, the Advocate makes the following recommendations.

Actions to be taken by the Department of Education and Early Childhood Development

1. We recommend that the Department clarify its legal position regarding partial days by
September 2024. This clarity should include the following components:

(a) A clear statement on the legal authority granted by Section 12(4) of the Education
Act, clarifying that it permits variations of the common learning environment but not
the removal of educational services during the school day unless (1) there is an
expert recommendation on file explicitly affirming that a reduction in learning time
is in the child’s best interests even if services were available or (2) there is an undue
hardship case made specifically on the question of why services cannot be provided
in an alternate setting given proper resources; and

(b) A school claiming undue hardship must reflect, in the child’s file, a genuine
exploration of other services, supports and accommodations and an explanation as
to why implementing those supports would constitute an undue hardship; and

(c) Separate undue hardship processes must be done for the variation of the common
learning environment and for any proposed removal of educational services for part
of the school day.

2. The Department should provide training and support materials for administrators on
implementing Policy 322 and the legal duty to accommodate, including the substance of
the duty to accommodate, how to consider and document variations of the common
learning environment, and what considerations of supports and accommodations must
be made prior to any claim of undue hardship. Training should also include awareness
of tertiary services, promising practices in short-term therapeutic interventions,.
Trauma-informed practice, and interdepartmental collaboration. This should start
within the 2024-25 school year.
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The Department should expand the toolkit of educators in the area of inclusive
education to ensure that best practices for accommodating students in the common
learning environment, or teaching methods which make the common learning
environment more inclusive, are implemented. Consideration should be given to
partnering with university education departments to create model teaching schools
where best inclusion practices are modelled, and teachers can observe and learn from
these model schools. One promising model is found in Washington State through the
Ruby Bridges Elementary School and the Faculty of Education at the University of
Washington.

The Department should adopt a policy with standards and oversight of partial day
programming in schools by March 2025. This policy should include the following
components:

(a) An obligation for schools to report each use of a partial day plan, and for the
Department to track numbers and investigate areas with above-average use of the
technique;

(b) Clear direction on the types of services to be considered and provided when
appropriate for students outside the common learning environment, and a clear
statement of the school’s obligation to provide those services;

(c) Adirection that integrated services and common planning between Departments
are to be used once a student is placed on a partial day program;

(d) Strict time limits on how long a student can remain on a partial day program before
there is an obligation on the school to review and intensify supports;

(e) Removal of arbitrary limits on tutoring and academic support and a statement
obligating schools to provide sufficient services to ensure that the student can
return to school smoothly and seamlessly;

(f) Guidelines regulating the planning to be done between school years when a child
ends the school year still on a partial day program;

(g) Guidelines regulating the use of conditions for return and limiting the arbitrary
expansion of suspensions for children with disabilities;

(h) An automatic external review of any partial day program still in effect after 90 days;

(i) An obligation for children and families dealing with partial day programs to be
notified of the services and contact information of the Office of the Child and Youth
Advocate;

(j) Clarity on when and how to use tertiary services, community partners. and other
supports;

(k) Appropriate use of district funding flexibility to allow for short-term therapeutic
interventions; and

() Proper and consistent reporting of partial day plans, including enforcement of
requirements for district signoffs and clear milestones.
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5. By the start of the 2025-26 school year, the Department should have in place either a
central fund managed by the Department, or budget flexibility for School Districts to
create funds, which can be used by a school to provide services for students whose time
in the common learning environment is varied. These interventions should be used in a
manner consistent with Policy 322 and the Advocate’s legal guidance appended to this
report —that such interventions are to be temporary, grounded in effective pedagogy,
documented to be in the child’s best interest, documented to be the most inclusive
practice available, and delivered with the aim of returning the child to the common
learning environment as soon as possible.

6. By the start of the 2025-26 school year, the Department should have in place a rigorous
oversight program for partial days, including proper monitoring of the standards
outlined in the Policy proposed in Recommendation 4 and a program of spot audits of
partial day files to see if there were adequate early interventions and if laws and policies
are being followed.

7. The Department should take further steps to address compositionally-challenging
classrooms, most urgently those in Grades K-2, in the next twelve months. It is better to
intervene early than to place children on partial days later. These could include targeted
class size reductions, additional specialized teachers, and/or increased supports and
interventions for students at risk in early grades.

Recommendation to the Department of Social Development

8. By lJanuary 2025, the Department should have in place training and guidelines for Social
Development personnel advocating for children with partial day or other personalized
learning plans in the school system, and a policy and protocol in place to ensure
independent educational advocates for children in care when appropriate.

Recommendation to the Departments of Health, Social Development and Education & Early
Childhood Development

9. By January 2025, the three Departments should have a protocol in place to immediately
ensure integrated services and planning for any child on a partial day program. This
should ensure a “Jordan’s Principle” style arrangement in which service is provided to a
child as soon as the need is established and disputes over which Department should pay
can be adjudicated afterwards. The Departments should consider a similar regulatory
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regime for this practice as exists under the Child and Youth Well-Being Act and its
enhanced provisions for multi-departmental planning.

Follow-up Actions to be Undertaken by The Office of the Child & Youth Advocate

. The OCYA has appended to this report a Legal Guidance Memorandum on the inclusive
education policies contained in Policy 322 and will make workshops on its contents
available to schools, teachers, public servants and parents.

. The OCYA will begin conducting spot audits of partial day files in September 2025, using
the Advocate’s authority to compel the production of records under the Child, Youth
and Senior Advocate Act.

. The OCYA will conduct recommendation monitoring of this report and the Legal
Guidance Memorandum appended hereto and report to the Legislative Assembly by
December 2025.

If the legal standards contained in this report are not accepted by the Department of
Education and Early Childhood Development as set out in Recommendation 1, and
disagreement cannot be resolved between the Advocate and the Department, the
Advocate will explore options under provincial statute to bring an application to the
Court of King’s Bench to clarify the limits upon schools withdrawing educational services
under Section 12(4) of the Education Act.

RESPECTFULLY SUBMITTED to the Legislative Assembly this 30* day of May, 2024.

Kelly A. Lamrock, K.C.

Advocate
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Mde. Julie Mason and Mr. Ryan Donaghy

Deputy Ministers, Education and Early Childhood Development
Province of New Brunswick

April 29, 2023

Dear Ms. Mason & Mr. Donaghy:

Re: Partial Days in New Brunswick Schools

As you are aware, this Office is finalizing its review of inclusive education and variations to the common
learning environment. One practice we have examined at length is the use of what most districts call
“partial days”. A “partial day”, for the purpose of this investigation, occurs when:

(1) a student is instructed by the school and/or district to not attend school during times when their
peers are generally attending school, and

(2) for at least part of the time the student is not attending school and their peers generally are, the
child is not receiving educational services in an alternate site but is simply at home and/or under
the care of their parents without educational service providers working with the child.

We have found approximately 450 reported cases of partial days in New Brunswick school districts and
some instances where districts claim to be using the practice under a different name and thus assert
that they do not, and do not have to, track how widespread the practice is.

As | have noted before, as | read the Education Act, once a child meets the criteria for free school
privileges under Section 8, there are only three sections of the Education Act which would grant legal
authority for a child who meets the criteria for free school privileges to not be in school with their peers.
Those instances are:

(1) A bona fide disciplinary suspension under Section 24 of the Education Act and which follows the
procedure established for discipline and suspension under Policy 703 for discipline;

(2) The placement in an alternate setting under Section 12(4) of the Act, which requires the
“provision of educational services”, documented adherence to Policy 322, Section 6.4.3; or

(3) A lawful and legitimate decision of the parent to keep the child out of school for one of the
acceptable reasons under Section 16 of the Act.

I can find three other provisions underlining the legal requirement for students to attend school —
Sections 13, 14 and 15 of the Act — but | cannot find any other section which authorizes an exception to
the requirement that students be in school.

When our Office reviewed partial day numbers and procedures of districts, we found a high incidence of
students whose plan involves:
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(a) reduced hours of attendance at school,

(b) an absence of educational services being provided during the time the student is not permitted
to attend school, and

(c) an absence of any record of what alternatives and options were considered for instruction to
continue in the common learning environment or even for the provision of programs and
services at home or in another location, and

(d) an absence of any stated reason why undue hardship would result from more inclusive
alternatives to the partial day plan.

Yet Section 12(4) of the Act clearly requires the provision of programs and services. It does not contain
language that permits the discontinuance of programs and services. It also contains a reasonableness
clause which is generally understood to require some record of consideration of alternatives before
exercising the power it bestows. You can read below with my emphasis added:

12(4)The superintendent concerned may deliver programs and services for pupils requiring a personalized learning
plan to a pupil at the pupil’s home or other setting if the pupil is not able to receive the program or service in a school
due to:

(a) the pupil’s fragile health, hospitalization or convalescence, or
(b) a condition or need that requires a level of care that cannot reasonably be provided effectively in a school setting.

Further, in the partial day plans we reviewed, there was no attempt to follow the disciplinary process
and so Section 24 cannot apply. Nor were any of the acceptable reasons for absence listed under
Section 16 present.

My concern is this — school districts must follow the law. If the use of partial day plans excludes children
from receiving school privileges while their peers are in school, what is the legal authority for this action
by districts? Does the Department take the view that one of the above sections apply? If Sections 12, 16
and 24 do not apply, by what legal authority is the child allowed to be absent from school while the
school is operating, and their peers are attending?

My statutory duties require me to ask that question. School districts denying services to hundreds of
children without legal authority, simply because they do not wish to do so, would be a very serious
matter. It would be one thing if the Department has a different view of the law than the Advocate does.
It would be another altogether if the Department and Districts are not even trying to comply with the
law. | am assuming that this is a case of the former and not the latter.

This concern has been raised by this Office for over a year now, on an informal basis. | have been told
informally by Department officials that they do not share my view of the law above. However, they
have not shared what legal authority they are citing in support of the school district’s authority to deny
a student attendance at the school during the school day, and to also provide no programs or services at
home during the times when the student’s peers are in school.

| therefore must ask on the record what legal authority the Department is relying upon in permitting the
practice. As always, | am not asking to see any legal advice the Department has in reaching the
conclusion that some section of the Fducation Act allows the practice. | do not need to see the advice
leading to the Department’s conclusion, | only need to have the Department’s conclusion on the record.
It is, for these purposes, a legitimate answer for the Department to respond that one of the sections |



have noted above is the one they are relying upon. For the purposes of this inquiry, it is only important
that the Department advise me of what they consider the legal authority — not that | agree. Prior to my
report to the Legislative Assembly, | think it is fair for the Department to have a chance to confirm that
they are following the law as they see it.

The following are the questions | would pose to the Department under Section of the Child, Youth &
Senior Advocate Act. Any response | receive by May 3, 2024 can be included in our report.

Requests for Information

1.

When a District places a student on a partial day plan (as defined above), what legal authority
does the Department believe permits this?

Is the placement of a student on a partial day plan considered a variation of the common
learning environment under Policy 322, Section 6.4? Why or why not?

Are Districts obligated to meet the tutoring requirements set out in Policy 322, Section 6.4.4
when a student is on a partial day plan?

Are partial day plans suspensions within the meaning of Policy 322, Section 6.6? If so, what
standards, processes and guidelines does the Department provide to ensure that Districts
comply with the provisions of Section 6.6.

Does the Department have any standard guidelines for the reporting by Districts of the use of
partial day plans?

Does the Department impose any requirements for how long a student may remain upon a
partial day plan before some review or action must take place?

Does the Department have any standards, guidelines or procedures in place for Districts to use
when a child on a partial day plan is also in the care of the Minister of Social Development?

Thank you as always for your cooperation.
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