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DEFENDANT CITY OF RALEIGH’S 
BRIEF IN SUPPORT OF MOTION TO 

DISMISS AMENDED COMPLAINT 
(N.C.R. CIV. P. 12 (b)(6)) 

NOW COMES Defendant, City of Raleigh (the “City”) and submits this Brief in support 

of its Motion to Dismiss Plaintiffs’ Amended Complaint and Request for Declaratory Judgment 

and Injunctive Relief (the “Amended Complaint”). 

INTRODUCTION AND SUMMARY OF THE CITY’S POSITION 

Housing in the City of Raleigh has become consistently less available and more expensive 

and there has been a constant demand for the City to provide solutions to the increasing lack of 

affordable housing. In response, in 2021 and 2022, the City Council enacted several text 

amendments to its Unified Development Ordinance (the “UDO”) commonly known as “Missing 

Middle 1.0 and Missing Middle 2.0” (collectively the “Missing Middle Text Changes”) to 

encourage and allow for the development of more housing types, such as townhouses and duplexes 

in, among others, the R-4 zoning district. 
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Missing Middle 1.0 allowed for the approval for a 17-lot subdivision at 908 Williamson 

Drive (the “Townhouse Subdivision”) issued to Defendant 908 Williamson LLC. Plaintiffs live in 

the Hayes Barton area of Raleigh which they allege is “made up primarily of older, historic homes 

on relatively large lots.” (Amended Complaint [“AC”] ¶ 14, see also ¶¶ 37-38). Plaintiffs are 

adamantly and steadfastly opposed to the Townhouse Subdivision because it allows for a building 

type different from single-family (townhouses) and at a higher density than previously allowed. 

As explained in more detail later in this Brief, there are currently two actions filed against the City 

and 908 Williamson LLC by Hayes Barton homeowners seeking to invalidate the Townhouse 

Subdivision approval: the current lawsuit and an appeal by Petition for Writ of Certiorari, which 

is also pending in this Court and awaiting review. Significantly, the Petition for Writ of Certiorari 

would void only the Townhouse Subdivision, while this lawsuit seeks to invalidate every single 

zoning, site plan and subdivision approval in the City’s entire zoning jurisdiction under the Missing 

Middle Text Changes in the R-2, R-4, R-6 and R-10 districts starting as far back as July 2021. 

These approvals encompass far more housing developments and units across the City and 

numerous other ordinance provisions unrelated to the single preliminary subdivision plat to which 

the Amended Complaint is targeted.     

It is the City’s position that Plaintiffs lack standing to file this lawsuit and the claims 

asserted are likewise unsupported by well-established North Carolina law – most of which have 

no basis and are in fact directly contrary to binding precedent. This lawsuit is also not the proper 

vehicle to challenge a single administrative preliminary subdivision plan, but instead appears to 

be a method to unreasonably delay and thereby hopefully put an end to the Townhouse 

Subdivision, which was approved nearly one year ago. Plaintiffs’ baseless litigation has already 

cost an enormous amount to the City’s taxpayers and put a cloud over numerous approved and 
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much needed housing units across the City which have nothing to do with Hayes Barton or the 17 

Townhouse Subdivision lots. Accordingly, and for the reasons set forth below, the City requests 

that the Amended Complaint be dismissed in its entirety.  

STATEMENT OF THE CASE 

Plaintiffs filed the original Complaint on March 9, 2023 which challenged: 1) the Missing 

Middle Text Changes as well as another text change referenced as the “Omnibus Ordinance;” and 

2) the approval of the Townhouse Subdivision on the basis that its townhouse density (17 lots) was 

made possible by those text changes.  On April 14, 2023, Defendants filed a Joint Motion for Local 

2.2 Appointment. That Motion has not yet been ruled upon by the Court. On May 8, 2023, the City 

filed a Motion to Dismiss pursuant to Rules 12(b)(1) and 12(b)(6). On May 10, 2023, Defendants 

908 Williamson LLC, RDU Consulting PLLC and Concept 8 Holdings LLC (collectively “908 

Williamson”) filed Motions to Dismiss under Rules 12(b)(1) and 12(b)(6) and a Motion to Strike.   

On August 23, 2023, Plaintiffs filed an Amended Complaint which asserts the same Claims 

for Relief as the original Complaint, but also adds, inter alia, a claim challenging what they have 

called the “2023 Ordinance.” The Omnibus Ordinance and the 2023 Ordinance are both 

amendments to UDO Sec. 1.4.21 which is a graphical chart summarizing the building types allowed 

by zoning district (collectively the “Sec. 1.4.2 Amendments”). The Amended Complaint also adds 

due process claims under the North Carolina and United States Constitutions. On September 21, 

2023, the City and 908 Williamson filed Motions to Dismiss the Amended Complaint under Rules 

12(b)(1) and 12(b)(6). 908 Williamson also filed a Motion to Strike. The case is before the Court 

on both Defendants’ Motions to Dismiss pursuant to Rule 12(b)(6). 

 
1 The relevant UDO provisions are attached to this Brief as Exhibit A. 
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STATEMENT OF THE FACTS2 

I. The Missing Middle Text Changes and the Sec. 1.4.2 Amendments (collectively the 
“Challenged Ordinances”). 

The Missing Middle Text Changes apply to all property in the City’s zoning jurisdiction 

that is zoned R-2, R-4, R-6 or R-10. (AC Exs. 2, 3). They were enacted by the Raleigh City Council 

to, among other things, provide for greater housing choices and supply in residential areas by 

increasing the availability of “missing middle housing” such as townhouses, duplexes and 

accessory dwelling units (or “ADUs”).  (AC Exs. 2, 3). The Missing Middle Text Changes also 

included other methods to increase housing supply and options, such as permitting smaller houses 

on smaller lots and increasing permitted residential density. (AC, Exs. 2, 3).  (AC ¶ 29 (“The 

purpose and intent of the Missing Middle Housing 1.0 ordinance is stated on the  City’s website 

to be, among others, to ‘expand[] missing middle housing options in many residential districts.’”); 

AC ¶ 31 (“The purpose and intent of the Missing Middle Housing 2.0 changes is stated on the  

City’s website to be ‘the next step in a more flexible zoning code designed to allow for smaller 

homes on smaller lots and denser development near high-frequency transit.’”)).   

The Missing Middle Text Changes provided additional entitlements and reduced 

restrictions on the properties located in the R-2, R-4, R-6 and R-10 zoning districts. The Amended 

Complaint alleges this multiple times and admits that Missing Middle 1.0 and 2.0 create a 

“substantial increase in land use entitlement . . . .” (AC ¶ 52); see also AC ¶ 15 (prior to Missing 

Middle, buildings with multiple dwelling units were “severely restricted, if not prohibited in R-4 . 

. . . including the Hayes Barton neighborhood . . . .); AC ¶ 17 (Missing Middle imposed “materially 

 
2 The Statement of the Facts is based on the allegations in the Amended Complaint, the Exhibits 
to the Amended Complaint, and the documents referenced in the Amended Complaint, including 
excerpts from the Raleigh UDO and the Petition for Writ of Certiorari.   
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different . . . benefits” to properties in the Frequent Transit Area); AC ¶18 (Missing Middle allowed 

the 908 Williamson project “as of right” when previously was not allowed in R-4); AC ¶¶ 26-32 

(prior to Missing Middle the UDO “severely restricted” townhouses in R-4 and the text changes 

allowed  many more uses with substantially less restrictions in R-4; townhouses were previously 

allowed only under the conservation development option); AC ¶ 38 (Missing Middle allows greater 

entitlements including higher density than had previously existed in R-2, R-4, R-6 and R-10); ¶¶ 

39 and 46 (Missing Middle eliminated density and allowed new uses in R-4); AC ¶¶ 50 (Missing 

Middle 2.0’s practical effect was to “substantially upzone R-4, R-6 and R-10” properties in 

Frequent Transit Areas); see also AC Ex. 2, Missing Middle 1.0 (“TC-5-20 . . . AN ORDINANCE 

TO INCREASE HOUSING OPTIONS BY EXPANDING THE ALLOWABLE BUILDING 

TYPES . . . AND REMOVING UNIT PER ACRE DENSITY RESTRICTIONS IN MOST 

RESIDENTIAL ZONING DISTRICTS”); AC Ex. 3, Missing Middle 2.0 (“TC-20-21 . . . AN 

ORDINANCE TO INCREASE HOUSING OPTIONS BY EXPANDING THE ALLOWABLE 

BUILDING TYPES . . . ACROSS RESIDENTIAL ZONING DISTRICTS [AND] ALLOWING 

HIGHER DENSITY DEVELOPMENT NEAR HIGH FREQUENCY TRANSIT.”). 

Although Plaintiffs appear to believe the Challenged Ordinances collectively operated to 

allow the Townhouse Subdivision, see AC ¶ 64, other allegations prove this is incorrect. 

Specifically, Plaintiffs admit the Townhouse Subdivision application was filed on June 31, 2022, 

but Missing Middle 2.0 was not effective until August 8, 2022. (AC ¶ 12; Ex. 2, p. 36). In addition, 

Missing Middle 1.0 is Amended Complaint Exhibit 2 and clearly provided the authority for the 

17-lot subdivision in R-4 under the Compact Development Option. (See, e,g, AC Ex. 2.,  pp.  13, 

19).  
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Plaintiffs challenge Missing Middle 2.0 because it allowed additional land use entitlements 

under the Frequent Transit Development Option (the “FTDO”) for properties in Frequent Transit 

Areas, which are located within one half mile of corridors proposed for bus rapid transit or within 

a quarter mile of other frequent transit routes. (AC Ex. 3; ¶ 48). The FTDO is defined as a land 

“use” in the UDO and is included on the “Allowed Principal Use Table” at UDO Sec. 6.1.4 and is 

found in the “Use Standards” throughout the UDO. See. e.g., UDO Sec. 6.2 (“Residential Uses). 

The FTDO  was not applied and is unrelated to the Townhouse Development approval. (AC Exs. 

2 and 3). Two of the Plaintiffs’ properties, Venters and Pierce, however, fall within the FTDO area 

and could utilize those provisions for more intense development should they desire.  (AC Ex. 1). 

The last ordinances Plaintiffs seek to invalidate are the Sec. 1.4.2 Amendments which are 

two sequential adopted versions of the same graphical chart summarizing the building types 

allowed by district. The original Complaint challenged an earlier version of the chart, the 

“Omnibus Ordinance;” however, it had been repealed and replaced before the original Complaint 

was filed. Plaintiffs added the 2023 Ordinance to the Amended Complaint, but also left in the 

claim against the Omnibus Ordinance, while at the same time admitting that it no longer exists and 

was replaced by the 2023 Ordinance. (AC ¶ 65). The Court does not have jurisdiction to review a 

repealed ordinance; however, both are mere illustrative graphical charts which have no 

independent regulatory effect. See UDO Sec. 12.1.2 (“Graphics, Illustrations, Photographs & 

Flowcharts. The graphics, illustrations, photographs and flowcharts used to explain visually certain 

provisions of this UDO are for illustrative purposes only. Where there is a conflict between a 

graphic, illustration, photograph or flowchart and the text of this UDO, the text of this UDO 
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controls.”). Therefore, the relevant ordinances at issue are the Missing Middle Text Changes 

because overturning the Charts alone would not provide Plaintiffs with any relief.3 

II. The Parties and the Proposed Townhouse Subdivision. 

Plaintiffs live and own properties located on Williamson Drive which is in the Hayes 

Barton area of Raleigh. Plaintiff John and Samantha Solic (the “Solics”) own 912 Williamson 

Drive, Plaintiffs George and Nickye Venters (the “Venters”) own 904 Williamson Drive, and 

Plaintiffs Greg and Amy Pierce (the “Pierces”) own 912 Williamson Drive. All Plaintiffs’ 

properties are in the R-4 zoning district, so can utilize the provisions of Missing Middle 1.0.  

Plaintiffs Venters and Pierces’ properties are also in an area that allows the FTDO as a permitted 

use, so can take advantage of Missing Middle 2.0 as well.   

The Townhouse Subdivision was approved administratively by Raleigh City staff on 

December 30, 2022. Three individuals living in Hayes Barton and represented by the same 

attorneys as Plaintiffs here,  timely appealed that decision to the City’s Board of Adjustment (the 

“BOA”), which is the statutory remedy to challenge an administrative subdivision.  See  N.C. Gen. 

Stat. § 160D-405. The BOA appellants include the Solic Plaintiffs, as well as two other 

neighboring property owners, Marvin and Rebecca Bennet and James and Angela Post. After a 

four-day hearing, the BOA affirmed the decision of the staff to approve the Townhouse 

Subdivision. Thereafter, the Solics and the Bennetts pursued their statutory remedy and filed an 

appeal by Petition for Writ of Certiorari for an on the record review pursuant to N.C. Gen. Stat. § 

160D-1402. That appeal is currently pending in Wake County Superior Court.4 Thus, Hayes 

 
3 Regardless, both versions of the Sec. 1.4.2 Amendments allow townhouses as a permitted 
building type in R-4 under the Compact Development Option. (AC ¶ 65, Plaintiffs concede “[n]o 
substantive changes to the prior UDO version were made.”). 
4 Plaintiffs allege and acknowledge the administrative appeal in paragraph 11 of the Amended 
Complaint and it is attached to this Brief as Exhibit B (Marvin Butler Bennett, II, Rebecca Garrison 
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Barton homeowners and the same attorneys are concurrently pursuing two separate and different 

legal challenges to void the Townhouse Subdivision.     

LEGAL ARGUMENT 

I. Rule 12(b)(6) Standard. 

A claim should be dismissed under N.C.R. Civ. P. 12(b)(6) for failure to state a claim when: 

“(1) the complaint on its face reveals that no law supports the plaintiff’s claim; (2) the 
complaint on its face reveals the absence of facts sufficient to make a good claim; or (3) 
the complaint discloses some fact that necessarily defeats the plaintiff’s claim.” 

Wilson v. Suntrust Bank, 257 N.C. App. 237, 244, 809 S.E.2d 286, 292 (2017) (quoting Freedman 
v. Payne, 246 N.C. App. 419, 422, 784 S.E.2d 644, 647 (2016)).   

Documents attached to and incorporated into the complaint “become part of the complaint 

and may be considered in connection with a Rule 12(b)(6) motion without converting it into a 

motion for summary judgment.” Id. (quoting Moch v. A.M. Pappas & Assocs., LLC, 251 N.C. App. 

198, 206, 794 S.E.2d 898, 903 (2016)). In this circumstance, the documents control and the Court 

may reject allegations that are contradicted by the documents attached, referred to or incorporated 

into the complaint. Id. 

II. Plaintiffs’ Complaint Should Be Dismissed For Lack of Standing.  

A. Summary of the Applicable Standing Law. 

The North Carolina courts “appropriately have set a high bar for third parties to establish 

standing” to bring actions challenging legislative rezonings.  Cherry Community Organization v. 

City of Charlotte, 257 N.C. App. 579, 582, 809 S.E.2d 397, 399 (2018). As recently stated by the 

Court of Appeals: “It has become difficult for a neighboring property owner to establish that they 

have standing to challenge a zoning decision.” Violette v. Town of Cornelius, 283 N.C. App. 565, 

 

Bennett, John Solic and Samantha Solic v. City of Raleigh, 908 Williamson LLC, RDU Consulting, 
PPLC, and Concept 8, LLC, Wake County Superior Court Case No. 23CV025381-910). 
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569, 874 S.E.2d 217, 220 (2022). In fact, few if any plaintiffs or petitioners have overcome this 

high bar in any case in the North Carolina appellate courts for the past 7 years challenging either 

a legislative zoning decision by a civil action or a quasi-judicial zoning decision by petition for 

writ of certiorari. See, e.g., Cherry v. Weisner, 245 N.C. App. 339, 781 S.E.2d 871 (2016); Ring v. 

Moore County, 257 N.C. App. 168, 809 S.E.2d 11 (2017); Cherry Community Org. v. City of 

Charlotte, 257 N.C. App. 579, 809 S.E.2d 397 (2018); Brinkley Properties v. City of Kings 

Mountain, 263 N.C. App. 409, 821 S.E.2d 902 (2018) (unpublished); Hoag v. Pitt County. 270 

N.C. App. 820, 839 S.E.2d 875 (2020)(unpublished); Violette v. Town of Cornelius, 283 N.C. App. 

565, 874 S.E.2d 217 (2022), rev. denied, ___ N.C. ___, 883 S.E.2d 606 (2023).  

Standing is jurisdictional and Plaintiffs bear the burden of both pleading and proving 

standing by: 1) including allegations in the complaint that demonstrate they can survive a 12(b)(6) 

motion; and 2) meeting their “burden of proof” to present evidence that establishes “an injury has 

resulted or will result from the zoning action.” Cherry v. Weisner, 245 N.C. App. supra at 339, 

347, 781 S.E.2d at 877 (2016).5  Simply disliking new zoning regulations does not confer standing, 

but instead, a plaintiff must allege and prove facts that establish: 1) the challenged ordinance[s] 

caused them special damages, i.e., the ordinances at issue resulted in a reduction in the value of 

their own property; and 2) that the decrease in value from the challenged ordinance is distinct from 

that which will be suffered by the rest of the community. See Violette, supra at 569-570, 874 S.E.2d 

at 221. Allegations of a decrease in property values which are general to the community and that 

are not unique and “distinct to the particular landowner who is challenging” the decision will not 

 
5 Standing is properly challenged by a motion to dismiss for failure to state a claim upon which 
relief may be granted and/or a motion to dismiss for lack of subject matter jurisdiction.  Fairfield 
Harbour Property Owners Ass’n, Inc. v. Midsouth Golf, LLC, 215 N.C. App. 66, 715 S.E.2d 273 
(2011). The City of Raleigh raised both motions in its response to the Amended Complaint but has 
only set the 12(b)(6) for hearing.   
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confer standing.  Cherry v. Wiesner, supra at 350, 781 S.E.2d at 879; see also Cherry Community 

Org. v. City of Charlotte, 257 N.C. App. 579, 809 S.E.2d 397 (2018); Lloyd v. Town of Chapel 

Hill, supra at 351, 489 S.E.2d. at  900-01(1997). The allegations in the Amended Complaint, taken 

as true, establish Plaintiffs cannot meet either prong of their standing burden.6   

Plaintiffs have filed two separate Wake County Superior Court cases asking to set aside 

the City’s approval of the Townhouse Subdivision. This lawsuit cannot challenge the Townhouse 

Subdivision approval, see Section III, infra., but can only seek to invalidate the text amendments 

in the Amended Complaint. Accordingly, Plaintiffs must allege standing based on the effects of 

the Missing Middle Text Changes on their own properties, rather than the impact on 908 

Williamson Drive which is not a Plaintiff in this action. Specifically, the allegations in the 

Amended Complaint must show Plaintiffs will suffer special damages from the decisions that are 

being challenged (i.e., the Missing Middle Text Changes) and those damages resulting from the 

decisions that are being challenged (i.e., the Missing Middle Text Changes) are different and 

distinct from the community at-large. See, e.g., Ring v. Moore County,  supra. In this case, the 

Amended Complaint shows the Missing Middle Text Changes do exactly the opposite.    

B. Plaintiffs’ Properties Are Not Adversely Affected and Their Property Values 
Are Not Negatively Impacted By the Missing Middle Text Changes Because 
They Provide an Increase in Land Use Entitlements. 

“A party has standing to challenge a zoning ordinance in an action for declaratory judgment 

only when it has ‘a specific personal and legal interest in the subject matter affected by the zoning 

ordinance and . . . is directly and adversely affected thereby.’”  Templeton v. Town of Boone, 208 

N.C. App. 50, 58, 701 S.E.2d 709, 715-16 (2010)(quoting Thrash Ltd. Partnership v. County of 

Buncombe, 195 N.C. App. 727, 731,  673, S.E.2d 689, 692 (2009)(internal citations omitted)). In 

 
6 A plaintiff’s standing burden is the same in a Superior Court proceeding whether challenging a 
legislative decision or a quasi-judicial one. See Violette v. Town of Cornelius, supra.  
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Templeton, the Town passed a zoning amendment subjecting plaintiffs’ properties to steep slope 

and viewshed ordinances that limited and decreased development “within 100 feet from major 

traffic corridors within the county or that have a slope value of 30% or greater.” The plaintiffs 

sufficiently alleged standing because the ordinances would have an adverse impact on their 

properties and would decrease the entitlements allowed.    

Similarly, in Thrash, supra, the plaintiff challenged a zoning text amendment that imposed 

more stringent regulations on the development of multi-family dwellings 2500 feet above sea level.  

The rules for dwellings 2500 feet below sea level remained the same.  The plaintiff owned property 

2500 feet above sea level; “[t]herefore, plaintiff’s use of its land was limited by the zoning 

regulations” so it had standing to challenge it based on procedural irregularities. Id. at 731, 673 

S.E.2d at 692 (emphasis added).   See also Taylor v. City of Raleigh, 290 N.C. 608, 620, 227 S.E.2d 

576, 583 (1976)(standing requires a plaintiff to show: 1) a personal and legal interest in the subject 

matter affected by the zoning ordinance; and 2) that they are “directly and adversely affected 

thereby.”)(emphasis added). 

In Taylor v. City of  Raleigh, the plaintiffs did not have standing when the challenged 

rezoning did not introduce new and different uses, but only increased the density and types of uses 

already permitted. In Taylor, the pre-rezoning regulations already allowed one utility apartment 

per parcel and also permitted townhouses within planned unit developments on 50 acres or more.  

The rezoning permitted a 200-unit apartment development on 39.89 acres. On these facts, the 

plaintiffs had no standing because the amendments to the zoning ordinance “did not, for the first 

time, authorize multifamily dwellings in the area; it merely increased the permissible types and 

units of dwellings.”  Id. at 621, 227 S.E.2d at 584.   
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Subsequent courts have analyzed Thrash and Taylor and have held that when the ordinance 

at issue does not limit uses or impose greater restrictions on the plaintiff’s property – regardless of 

the nature of the challenge (a lawsuit or certiorari appeal) - there is no standing.  In Ring v. Moore 

County,  supra, the case was dismissed because the plaintiffs “failed to allege actual or imminent 

injury resulting from the rezoning.”  The Ring plaintiffs – like Plaintiffs here – alleged that the 

County failed to provide adequate notice and violated the plaintiffs’ due process rights.  Relying 

on Taylor v. City of Raleigh, the court held that allegations of an increase in traffic and light 

pollution did not establish standing when the permitted uses were unchanged.  

The plaintiff in Ring – like Plaintiffs here – attempted to argue Thrash supported their 

standing argument, but the court disagreed holding: “Thrash . . .is inapposite to this case. There, 

the ‘plaintiff’s use of its land was limited by the zoning regulations.’ By contrast, in this case 

Plaintiffs have not alleged that the zoning ordinance directly limits the use of their land.” Ring, 

supra at 172, 809 S.E.2d at 14 (quoting Thrash, at 731, 673 S.E.2d at 692).   See also Brinkley 

Properties, of Kings Mountain, LLC v. City of Kings Mountain, 263 N.C. App. 409, 821 S.E.2d 

902 (2018)(unpublished)(dismissing case for lack of standing because the plaintiff could not show 

the zoning regulation challenged would adversely affect or directly limit the use of its land making 

the case analogous to Ring and not Thrash).   

The Amended Complaint proves Plaintiffs cannot meet the first standing prong for several 

reasons. First, it is undisputed that the Missing Middle Ordinances provided Plaintiffs with an 

increase in land use entitlements. This is alleged time and time again in the Amended Complaint 

as set forth in the Statement of the Facts supra. Because the Missing Middle Text Changes 

amended the regulations applicable to Plaintiffs’ own properties, the standing question is answered 

by analyzing how those amendments affected Plaintiffs’ own property rights. The Missing Middle 
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Text Change did not limit the use of Plaintiffs’ properties, or adversely impact their development 

rights, but instead increased the potential building types and density and decreased the restrictions. 

Plaintiffs cannot show special damages as a matter of law when the face of the Amended 

Complaint proves their property rights are greater after the text changes than before.   

Second, Plaintiffs’ only special damages allegations are found in the Amended Complaint 

in paragraph 20 where they claim the development of the Townhouse Subdivision (approved under 

Missing Middle 1.0) will allegedly cause additional noise, stormwater runoff and light pollution, 

if and when townhouses are ever built upon the approved lots. Plaintiffs, however, admit in 

paragraph 26, that townhouses and other “multi-unit living” were already allowed in R-4 using the 

conservation development option. This is analogous to Ring, where “the permitted uses were 

unchanged” and their “conjecture of possible interference” by increased traffic and light pollution 

did not meet their burden to show “concrete injury or direct consequence.” Id.  at 172, 809 S.E.2d 

at 14.  See also Taylor v. City of Raleigh, supra (plaintiffs did not have standing when townhouses 

and apartments were allowed on the property and rezoning only increased the density).  

C. Plaintiffs’ Allegations Establish They Have Not Suffered Damages Distinct 
From the Public At-Large Because Every R-4 Property In The City’s Zoning 
Jurisdiction Was Subject to the Same Changes and in the Same Manner, and 
There Are No Allegations that Show How Plaintiffs Are Any Different Than 
Any and All Other R-4 Property Owners. 

The Amended Complaint also shows Plaintiffs have not met their standing burden under 

the second prong, specifically that they will suffer damages distinct from the “public at large” 

which in this case means at a minimum, all other R-4 properties, including those subject to the 

FTDO in the City’s zoning jurisdiction. The Amended Complaint alleges the Missing Middle Text 

Changes apply to all R-2, R-4, R-6 and R-10 residential zoning districts in the City’s zoning 

jurisdiction which Plaintiffs admit includes thousands of properties. See AC ¶ 40 (alleging that the 
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ordinances challenged in the complaint could apply to “hundreds of thousands of different lots or 

parcels”).    

Therefore, at a minimum, Plaintiffs must allege facts that show how their damages are 

different from all other R-4 properties in the City’s zoning jurisdiction and they have not done so.  

Plaintiffs’ entire argument is based on the alleged secondary effects caused by the Townhouse 

Subdivision which is a single development also zoned R-4 along with the numerous other 

properties across the City. There are no facts that could show how Plaintiffs’ proximity to a single 

subdivision plan is different from any other single-family property owner across the City near 

other approved Missing Middle townhouse approvals, or other projects which Plaintiffs concede 

not only allow townhouses, but tiny houses, duplexes and even apartments in areas similar to 

Hayes Barton.  Therefore, the Missing Middle Text Changes do not uniquely impact Plaintiffs 

differently than all other R-4 single-family homeowners in the entire City and its extraterritorial 

jurisdiction. 

D. The Amended Complaint Fails to Contain Any of the Required Allegations 
Necessary for Standing to Challenge Missing Middle 2.0 or the Sec. 1.4.2 
Amendments. 

The Townhouse Subdivision was allowed by Missing Middle 1.0.  Thus, impacts from that 

preliminary plat cannot be relied upon to show standing for Missing Middle 2.0 or the Sec. 1.4.2 

Amendments. Therefore, Plaintiffs must show standing to challenge those ordinances through 

other allegations. The Amended Complaint reveals that Missing Middle 2.0 and the Sec. 1.4.2 

Amendments have even more significant standing flaws because Plaintiffs have made no attempt 

to allege standing independent from the Townhouse Subdivision. Specifically, the only claimed 

impacts from Missing Middle 2.0 are found in Amended Complaint ¶ 22, which states: “Plaintiffs’ 

properties are either within the Frequent Transit Area or are otherwise affected by the ordinance 

changes complained of herein, and they as property owners are specifically injured by the 
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procedural defects in the enactment of the ordinances as identified below, and the failure of the 

City to comply with the limitations on zoning authority. . . .”  This paragraph contains none of the 

required elements for standing allegations by alleging special damages, a decrease in property 

values, or that Plaintiffs Venters and Pierce have damages unique from all others subject to the 

FTDO in the City’s jurisdiction. Thus, the City’s 12(b)(6) motion must be granted as to their 

challenge to Missing Middle 2.0.   

Paragraphs 62-65 contain the allegations related to the Sec. 1.4.2 Amendments and 

likewise do not claim special damages, a decrease in property values or that Plaintiffs’ damages 

from these ordinances are unique from the public at large. That alone requires dismissal.  

Regardless, as explained above, the Omnibus Ordinance has been repealed and the 2023 Ordinance 

is only an illustrative chart, thus, cannot cause a decrease in property values as a matter of law.  

III. Plaintiffs Have Failed to Exhaust their Administrative Remedies and are Attempting 
an Unlawful Collateral Attack of An Administrative Preliminary Subdivision 
Decision. 

Plaintiffs attempt to frame their claims as a challenge to the Missing Middle Text Changes; 

however, based on Plaintiffs’ own allegations, it is clear that their true objective is to stop the 

Townhouse Subdivision.  Examples include the following:  Plaintiffs allege they are property 

owners living near 908 Williamson Drive and all their standing allegations relate to the impact the 

Townhouse Subdivision will allegedly have on their properties (AC ¶¶ 2-4,10-16, 18-21); the 

standing allegations are essentially the same as those in the petition for writ of certiorari which 

challenges only the approval of the Townhouse Subdivision (Ex. A to Brief ¶¶ 15); Plaintiffs have 

named the owner and developer of the Townhouse Subdivision as Defendants, even though they 

have no role in enacting the challenged ordinances (AC, ¶¶ 7-9);  the “Nature of the Action” states: 

“Plaintiffs seek injunctive relief to bar the development of a dense townhouse project in the Hayes 
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Barton neighborhood . . . .” (AC p. 2); “[S]ome of the Plaintiffs are separately contesting the 

correctness of the December 2022 Approval in an administrative appeal.” (AC ¶ 11);  Plaintiffs’ 

properties and 908 Williamson Drive are all zoned R-4 and are in the Hayes Barton neighborhood. 

(AC ¶¶ 13 and 14); and Plaintiffs’ requested relief in the Fourth Cause of Action and the Prayer 

for Relief is to enjoin further development of the Townhouse Subdivision. (AC  ¶ 92, p. 28). 

The Townhouse Subdivision was an administrative subdivision approval made by Raleigh 

City staff (AC ¶ 11). Appeals of administrative subdivision decisions must be made in accordance 

with state statutes allowing for such an appeal. See, e.g., Northfield Development Co., Inc. v. City 

of Burlington, 165 N.C. App. 885, 887, 599 S.E.2d 921, 924 (2004)(“In North Carolina, there is 

no inherent right to appeal … . Rather, avenues of appeal are created by statute.”). Like standing, 

exhaustion is jurisdictional and the Court cannot consider claims purporting to challenge an 

administrative approval.  See, e.g.  Sanford v. Williams, 221 N.C. App. 107, 727 S.E.2d 362 (2012). 

State statutes set forth a clear appeal process. Once an administrative subdivision decision 

has been made, appeal “shall be made to the board of adjustment.” See N.C.G.S. § 160D-405(a); 

see also, N.C.G.S. §§ 160D-808 and 160D-1403(b)(2). The BOA shall follow quasi-judicial 

procedures in determining the appeal (see N.C.G.S. § 160D-406) and the BOA’s decision is 

“subject to review by the superior court by proceedings in the nature of certiorari pursuant to G.S. 

160D-1402.” See N.C.G.S. § 160D-406(k). North Carolina courts have routinely dismissed 

lawsuits attempting to challenge administrative decisions by civil lawsuits outside this mandatory 

statutory process.  

In Ward v. New Hanover County, 175 N.C. App. 671, 625 S.E.2d 598 (2006) the plaintiff 

owned a marina to which it claimed it could add a forklift under an existing special use permit.  

The County disagreed and indicated it would deny approval. Instead of waiting on a decision and 
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then appealing that to the board of adjustment which is the procedure required by law to challenge 

the interpretation of a zoning ordinance, the plaintiff sued the County in a civil action seeking a 

declaratory judgment that the forklift was allowed. The Court disagreed and held: “As a general 

rule, where the legislature has provided by statute an effective administrative remedy, that remedy 

is exclusive and its relief must be exhausted before recourse may be had to the courts.” Id  at 674, 

625 S.E.2d at 601.  The court lacks subject matter jurisdiction when a plaintiff fails to exhaust their 

remedies.  Id.  The Ward court further explained, “[t]his is especially true where a statute 

establishes . . . a procedure whereby matters of regulation and control are first addressed by 

commissioners and agencies particularly qualified for the purpose.” Id. The General Assembly has 

provided a specific remedy to challenge local administrative land use decisions, which is an appeal 

to the board of adjustment, and then an appeal by certiorari to the Superior Court. The plaintiff in 

Ward did not exhaust this procedure and the case was dismissed.  See also Potter v. City of Hamlet, 

141 N.C. App. 714, 720, 541 S.E.2d 233, 236 (2001)(plaintiff failed to appeal zoning officer’s 

administrative determination to the board of adjustment and, thus, “failed to avail himself of the 

only judicial review authorized by statute and may not otherwise collaterally attack the 

determination of the zoning officer” in a civil action). 

Similarly, in Northfield Development Co., Inc. v. City of Burlington, supra, the city council 

denied the plaintiff’s permit for a cemetery following a quasi-judicial hearing. Instead of appealing 

by filing a petition for writ of certiorari as required, the plaintiff filed a civil action asking for the 

court to order the permit granted. The court held “[i]t is the province of the General Assembly to 

create alternative avenues of appeal and review, not the courts” and held it was without jurisdiction 

because the plaintiff failed to follow the mandatory procedure for review. Id. at 889, 599 S.E.2d  

at 924-25. The court was also not persuaded by the plaintiff’s characterization of its case as a 
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mandamus claim in an attempt to confer jurisdiction and held, “[w]here a statute stipulates a 

specific route for an appeal to the superior court for review, this procedure is the exclusive means 

for obtaining judicial review” and “[t]hus, plaintiff cannot create jurisdiction by couching its claim 

in the guise of a mandamus proceeding.” Id. at 889, 599 S.E.2d at 925.  See also  Sanford v. 

Williams, 221 N.C. App. 107, 727 S.E.2d 362 (2012)(court lacked subject matter jurisdiction to 

consider mandamus claim asking court to reverse city’s approval of a carport because the plaintiff 

failed to exhaust by following required appeal process).  

In the case sub judice,“some” of the Plaintiffs and other Hayes Barton residents have 

appealed the Townhouse Subdivision by petition for writ of certiorari.  (AC  ¶ 11).  The Amended 

Complaint is Plaintiffs’ attempt for a second “bite at the apple,” to overturn the Townhouse 

Subdivision; however, state statutes and case law make clear that the pending petition for writ of 

certiorari is their exclusive statutory procedure and Plaintiffs cannot use this civil action to 

challenge that administrative decision.  See N.C.G.S. §§ 160D-808; 160D-1403(b)(2); 160D-

405(a); 160D-406(k); 160D-1402.7  Plaintiffs may argue that they can use this alternative 

procedure to attack the Townhouse Subdivision, but the very same arguments were rejected in the 

cases above.  Thus, all claims in the Amended Complaint asking this Court to review, reverse and 

enjoin the Townhouse Subdivision must be dismissed.  

 
7 Note that a new statute, N.C.G.S. § 160D-1403.1, that allows a person with standing to challenge 
a municipal land use ordinance under which an administrative approval was granted, but still does 
not allow the collateral attack of the decision itself by a civil lawsuit, which Plaintiffs here are 
attempting to do.  Regardless, Plaintiffs did not follow the procedure in N.C.G.S. § 160D-1403.1, 
because among other reasons, the original Complaint was filed before the decision of the BOA. 
See N.C.G.S. § 160D-1403.1(a).  
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IV. Even Assuming Arguendo that the Court Has Jurisdiction to Hear Plaintiffs’ 
Substantive Claims, the Allegations In the Amended Complaint Establish Those 
Claims Fail As a Matter of Law.   

A. Zoning Ordinances are Entitled to a Presumption of Validity. 

Zoning ordinances are entitled to a presumption of validity and the burden is on the 

complaining party to prove they are invalid.  See, e.g., Huntington Properties, LLC v. Currituck 

County, 153 N.C. App. 218, 569 S.E.2d 695 (2002).  “This is a heavy burden.”  Id. at 223, 569, 

S.E.2d at 699.  Alderman v. Chatham County, 89 N.C. App. 610, 366 S.E.2d 885 (1988).  This 

presumption exists in actions, such as the case sub judice, where the complaint alleges an ordinance 

is invalid for the failure to provide proper notice. See Helms v. City of Charlotte,  255 N.C. 647, 

122 S.E.2d 817 (1961).  Thus, the burden is on the Plaintiffs in this case to show the invalidity of 

the Challenged Ordinances.   As explained below, this cannot be met because none of Plaintiffs’ 

substantive claims have merit and in fact are completely contrary to controlling law and are 

defeated by the allegations in the Amended Complaint 

B. Plaintiffs’ First Claim for Relief Must Be Dismissed Because Plaintiffs Claims 
Are Contrary to Controlling State Statutes and Appellate Law and 
Wrongfully Requests that the Court Overrule Established Precedent and 
Create Causes of Action Never Before Recognized in this State. 

i. The Challenged Ordinances Were Text Amendments Under North 
Carolina Law and The First Claim for Relief that the City Was 
Required to Follow the Notice Procedures for  “Map Amendments” 
Must Be Dismissed. 

There are two basic components to exercise the zoning power set forth in Chapter 160D: 

1) the establishment of zoning districts; and 2) the enactment of regulations that apply within those 

zoning districts. See, e.g., N.C.G.S. § 160D-703(a)(“[The City] may divide its territorial 

jurisdiction into zoning districts of any number, shape, and area …. [and] within those districts, it 

may regulate and restrict the erection, construction, reconstruction, alteration, repair, or use of 

buildings, structures, or land.”) .   
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The first component is accomplished by the enactment of a map amendment (or rezoning) 

which changes a property’s designation on the City’s zoning map from one zoning district to 

another.8 The second component is accomplished by text amendments (or text changes) which 

amend the written provisions and regulations in the UDO that apply within the existing zoning 

districts. The procedures for each are set forth specifically in Article 6 of N.C.G.S. Chapter 160D 

and UDO Article 10.2. 9 

 For example, Plaintiffs’ properties are currently in the R-4 district.  If the City had rezoned 

their properties and changed their district designation to R-10, that would have been a “map 

amendment,” and the change would be noted on the zoning map, but there would be no change to 

the text of the UDO.  See N.C.G.S. §§ 160D-102(34) and 160D-602.   Amending the regulations 

that apply within the existing R-4 district, such as here, to allow the townhouse building type at a 

greater density is a text amendment because the language of the UDO changes, but the designation 

of the property as R-4 on the zoning map did not.   

The procedures to adopt a zoning map amendment and a text amendment are found at  

N.C.G.S. §§ 160D-601 and 602.  These provisions establish that the General Assembly believed 

that several additional notice steps should be required for map amendments that are not required 

for text amendments.  Section 160D-601(a) sets forth the procedures that must be followed for  

both map amendments and text amendments, and it requires a legislative hearing noticed by two 

 
8 The City is required by statute to enact and maintain an official zoning map, which indicates the 
district designation for every parcel in its jurisdiction and is maintained for public inspection.  See 
N.C.G.S. § 160D-105(a). see also UDO Article 1.2 – “Zoning Map.” 
9 The term “text change” and “text amendment” are interchangeable.  The City of Raleigh uses the 
term “text change” in its UDO, but it is a text amendment under Chapter 160D.   
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newspaper publications. See also N.C. Gen. Stat. § 160D-501(c)(“the process mandated for zoning 

text amendments [is] set by G.S. 160D-601).   

N.C. Gen. Stat. § 160D-602 is entitled “Notice of hearing on proposed zoning map 

amendments” and requires the City also provide notice by mailing and posting for a legislative 

hearing on a proposed rezoning. If, however, the proposed rezoning is for more than 50 properties 

owned by at least 50 property owners, mailed notice is not required, but can be substituted for 

publication if the advertisement is no less than one half the newspaper page in size.  Id. The process 

for adopting zoning map amendments is also set forth in the City’s UDO (see UDO Section 10.2.4 

– “Rezoning”) and those procedures are consistent with and comply with state law. The UDO has 

a separate procedure and a different section that governs the notice for text amendments. Compare 

UDO Sec. 10.2.3 (“UDO Text Changes”) with Sec. 10.2.4 (“Rezoning.”). The UDO requires 

mailing for rezonings but contains the same exception as state law for cases involving 50 or more 

properties. See UDO Sec. 10.2.1.C.1.g. 10     

Plaintiffs have attached all of the Challenged Ordinances as Exhibits to the Amended 

Complaint. The face of those documents unequivocally and specifically shows the exact 

amendments to the written text of the previous UDO provisions and proves there was no change 

to the district designation or the zoning map. Nonetheless, in the First Claim for Relief, Plaintiffs 

ask the Court to convert the text changes to map amendments and hold that they rezoned and  

changed the zoning map designation, of every property in R-2, R-4, R-6 and R-10 in the City’s 

entire zoning jurisdiction to some non-specified and currently non-existent district, therefore, 

 
10 Plaintiffs persist in claiming they were entitled to individual mailed notice, when they also admit 
no mailed notice is required if an ordinance rezones more than 50 properties and that the Missing 
Middle Text Changes applies to more than 50 properties, therefore, admitting their claim to mailed 
notice has no merit.  (AC ¶¶ 46, 55, 73).   
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requiring the City to use additional notice methods not otherwise required for text amendments. 

As explained below, this position is unprecedented, directly contrary to North Carolina law, 

nonjusticiable and asks the Court to overrule all controlling statutes and appellate law that now 

govern this topic. 

First, Chapter 160D specifically defines what a map amendment is in North Carolina: 

“Zoning map amendment or rezoning. - An amendment to a zoning regulation for 
the purpose of changing the zoning district that is applied to a specified property 
or properties. The term also includes (i) the initial application of zoning when land 
is added to the territorial jurisdiction of a local government that has previously 
adopted zoning regulations and (ii) the application of an overlay zoning district or 
a conditional zoning district. The term does not include (i) the initial adoption of a 
zoning map by a local government, (ii) the repeal of a zoning map and readoption 
of a new zoning map for the entire planning and development regulation 
jurisdiction, or (iii) updating the zoning map to incorporate amendments to the 
names of zoning districts made by zoning text amendments where there are no 
changes in the boundaries of the zoning district or land uses permitted in the 
district.”  

See N.C.G.S. § 160D-102(34)(emphasis added). The Challenged Ordinances do not meet this 

definition because they did not “chang[e] the zoning district that is applied to” Plaintiffs’ or any 

other property in the City’s jurisdiction. Id. (emphasis added).   Thus, the Challenged Ordinances 

plainly fall outside the plain statutory definition of zoning map amendment.   

Other provisions in Chapter 160D also recognize the differences between the text 

amendment and map amendment procedures and instruct when a local government should use the 

procedures for each.  Significantly, nothing in Chapter 160D provides that a text amendment 

should ever be converted to a map amendment regardless of the nature of the language and alleged 

impact.  See, e.g., N.C.G.S. § 160D-501(c)(local government shall use the “the process mandated 

for zoning text amendments” when adopting a comprehensive plan); N.C. Gen. Stat. § 160D-605 

(a consistency statement must be adopted when enacting any zoning amendment but requiring an 
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“Additional Reasonableness Statement for Rezonings.”).  Thus, the First Claim for Relief should 

be rejected on the plain language of the controlling statutes alone. 11   

Secondly, however, the North Carolina appellate courts have routinely held that a local 

government can regulate uses and other zoning provisions such as density and building type by 

text amendment. Not surprisingly, the cases all relate to text amendments that restrict uses or 

impose additional requirements on property, which makes sense because most property owners – 

unlike Plaintiffs – do not complain when a text change increases rather than restricts their 

entitlements. 

Tonter Investments, Inc. v. Pasquotank County, 199 N.C. App. 579, 681 S.E.2d 536 (2009) 

is directly on point and completely dispels Plaintiffs First Claim for Relief. Tonter analyzed the 

County’s zoning powers under N.C.G.S. §160A-342 (now found in N.C.G.S. §§160D-701 and -

702).  The plaintiff in Tonter purchased three tracts of land in March 2007 to develop for residential 

subdivisions.  Tracts 1 and 2 were zoned A-2 and Tract 3 was zoned A-1 all of which permitted 

the plaintiff’s intended use at that time.  On August 6, 2007, the County passed a text amendment 

prohibiting all residential uses in the A-2 district (the “August Amendment”).  Then, on September 

4, 2007, the County passed another text change which prohibited any building or structure which 

 
11 Plaintiffs attempt to rely on Embreeville Redevelopment, L.P. v. Bd. of Sup'rs of W. Bradford 
Twp., 134 A.3d 1122 (Pa. Commw. Ct. 2016) in the Amended Complaint in support of their claim 
that the challenged text amendments are map amendments. This case is obviously not controlling 
and does not allow this court to overrule the North Carolina General Statutes and case precedent.  
Regardless, the controlling factor in Embreeville Redevelopment, L.P., was that the terms “map 
amendment” and “text amendment” were not defined by ordinance or statute, so the court held: 
“[s]ince the legislature has not defined a zoning map amendment versus a text or curative 
amendment, such a determination has been left to the judiciary.” Embreeville Redevelopment, L.P., 
134 A.3d at 1126.  That is absolutely not the case here where the Court can look to both Chapter 
160D and the UDO which define and explain both terms and their adoption procedures.     
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did not have a minimum of 25 feet of frontage on a state maintained or County approved road and 

was not on a lot within 1000 feet of a public water supply (the “September Amendment”).    

The Tonter plaintiff sued the County claiming the August and September Amendments 

were ultra vires, exceeded the County’s zoning authority and should be declared void. The Court 

disagreed and held: “[t]he General Assembly has provided that a county may divide its jurisdiction 

into ‘districts of any number, shape, and area that it may consider best suited to carry out the 

purposes of [zoning],’ and within each district, the county is authorized to regulate and restrict the 

‘use of buildings, structures or land.’” Id. at 585, 681 S.E.2d at 540 (quoting N.C.G.S. § 153A-342 

(now codified at N.C.G.S. § 160D-703)). The Court also stated: “[a] zoning ordinance will be 

declared invalid only when the record shows it has no foundation in reason and bears no relation 

to the public health, the public morals, the public safety or the public welfare in its proper sense...” 

Id. at 583, 681 S.E.2d at 540. The courts “are not free to substitute their opinion for that of the 

legislative body so long as there is some plausible basis for the conclusion reached by that body.” 

Id. Both text amendments at issue in Tonter were within the County’s zoning power and it had 

reasonable grounds to believe it would aid the public health, safety and welfare and would not be 

second-guessed by the courts.  See also Carter v. Stanly County, 125 N.C. App. 628, 482 S.E.2d 

9 (1997)(upholding text change allowing government buildings including prisons to the list of 

permitted uses in certain zoning districts); Templeton v. Town of Boone at 61, 701 S.E.2d at 717 

(“Steep Slope” and Viewshed” text changes were lawful because the governing statutes “permit a 

municipality to pass zoning ordinances that changes the use of a landowner’s property); Dockside 

Discotheque, Inc. v. Board of Adjustment of the Town of Southern Pines, 115 N.C. App. 303, 444 

S.E.2d 451 (1994)(text change prohibiting “special use entertainment” in central business zoning 

district was valid); Elizabeth City v. Aydlett, 201 N.C. 602, 161 S.E. 78 (1931) (text change 
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prohibiting gasoline filling stations from the “A” zoning district was a lawful exercise of the city’s 

zoning power). 

In the case sub judice like in Tonter, Plaintiffs allege the City was not authorized to change 

the regulations for building type and density in established zoning districts by text amendments. 

Specifically, Plaintiffs claim allowing townhouses at a greater density than previously allowed 

amounted to a map amendment and ask the Court to second guess the City’s decision to add more 

uses to R-4. As Tonter and the other cases above clearly hold, the City is permitted to add and take 

away uses and density as a part of its zoning power through text amendments and this is commonly 

done, and under North Carolina law this is not considered to be a map amendment.  This was not 

the case in Tonter even though it completely prohibited residential uses where they were 

previously allowed. The City passed the Missing Middle Text Changes for the purpose of  

increasing housing choices and options to address the lack of affordable housing.  This  is a proper 

goal to further the public health, safety and welfare.  See Tonter v. Pasquotank County, supra. 

Therefore, the First Claim for Relief should be dismissed.  

ii. Assuming, Arguendo, that the Missing Middle Text Changes and the 2023 
Ordinance Were Map Amendments, then Plaintiffs First Claim for Relief Must Still 
Be Dismissed because It is Barred by the Statue of Limitations.     

N.C.G.S. § 160D-1405 provides the statute of limitations for challenging map amendments 

and text amendments and the time periods are substantially different.  With respect to map 

amendments, subsection (a) provides:   

(a) Zoning Map Adoption or Amendments. – A cause of action as to the validity of 
any regulation adopting or amending a zoning map adopted under this Chapter 
or other applicable law or a development agreement adopted under Article 10 
of this Chapter accrues upon adoption of the ordinance and shall be brought 
within 60 days as provided in G.S. 1-54.1. 
 



26 
 

Subsection (b) applies to text amendments and provides statute of limitations of one or three years.    

In this case, Missing Middle 1.0 was adopted on July 6, 2021; Missing Middle 2.0 was 

adopted on May 10, 2022 and the Omnibus Ordinance was adopted on November 15, 2022. 

Plaintiffs filed their original Complaint on March 2, 2023 which was more than 60 days following 

the adoption date of each meaning claims that they were illegal map amendments are time barred.  

The 2023 Ordinance was adopted on January 17, 2023. The Amended Complaint adding this claim 

was filed on August 23, 2023, at least seven months later. As such, if the First Claim for Relief is 

in fact a claim against a “map amendment,” it must be dismissed because the statute of limitations 

has run on all of the Challenged Ordinances. See N.C.G.S. § 160D-1405(a). 

The burden is on the Plaintiffs to demonstrate their First Claim for Relief is not barred by 

the statute of limitations and was brought within the applicable time period.  Stratton v. Royal 

Bank of Can., 211 N.C. App. 78, 81, 712 S.E.2d 221, 226 (2011). To do that in the case sub judice, 

Plaintiffs will have to concede the Missing Middle Text Changes and the Sec. 1.4.2 Amendments 

are text amendments, which then defeats their claim they are challenging map amendments, thus, 

requiring dismissal of the First Claim for Relief.  

To state the obvious, Plaintiffs cannot have it both ways. Plaintiffs’ First Claim for Relief 

rides entirely on their assertion that the ordinances they challenge were map amendments and the 

City failed to follow the map amendment process.  (AC ¶¶ 66-80). Plaintiffs cannot allege on the 

one hand that the ordinances were map amendments, and then because they need a longer statute 

of limitations, claim the longer time period applicable to text amendments applies to their claim. 

See, e.g., Tillery v. Tillery, 248 N.C. App. 304, 790 S.E.2d 755 (2016)(unpublished)(a plaintiff 

cannot have the protection of one statute of limitations while “seek[ing] to invalidate the very 

[claim] to which the [longer statute of limitations] would apply.”); Baars v. Campbell Univ., Inc., 



27 
 

148 N.C. App. 408, 414, 558 S.E.2d 871, 875 (2002)(“When determining the applicable statute of 

limitations, [North Carolina courts] are guided by the principle that the statute of limitations is not 

determined by the remedy sought, but by the substantive right asserted by plaintiffs.”). In this case, 

the substantive right asserted by Plaintiffs in their First Cause of Action is the Missing Middle 

Ordinances and the Sec. 1.4.2 Amendments are map amendments that were enacted in violation 

of the procedures required for map amendments, thus, it is the map amendment statute of 

limitations applies.  

North Carolina courts have also “strictly applied statutes of limitation in zoning cases” and 

routinely dismiss challenges to the validity of legislative zoning decisions when they are not 

brought within the applicable statute of limitations. See e.g., Schwarz Properties, LLC v. Town of 

Franklinville, 204 NC. App. 344, 348, 693 S.E.2d 271, 274 (2010). In Thompson v. Town of 

Warsaw, 120 N.C. App. 471, 462 S.E.2d 691 (1995), the plaintiff claimed property was rezoned 

“under the guise of a variance,” and filed an action claiming notice was defective years later, after 

the rezoning statute of limitations had run. In dismissing this claim, the court held that “even where 

an amendment is adopted inconsistent with the notice requirements of Chapter 160[D], an action 

which attacks the validity of the amendment commenced [outside the statute of limitations] is 

barred.” See Id. at 473, 462 S.E.2d at 692.  

In sum, assuming, arguendo, that the Challenged Ordinances were map amendments, 

Plaintiffs First Claim for Relief must be dismissed, because the statute of limitations has expired 

for each.   

C. Plaintiffs’ Second Claim for Relief Alleging Violations of State and Federal 
Procedural Due Process Should be Dismissed.   

i. Plaintiffs have Not Alleged and Do Not Have a Protected Property 
Interest in the Continuation if Existing Zoning.   
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Plaintiffs’ Second Claim for Relief claims that the notices for the legislative hearings for 

the Challenged Ordinances violated their state and federal procedural due process rights because 

they failed to apprise them of “the pendency of the action” and afford them an opportunity to 

object. (AC ¶ 82). As explained below, Plaintiffs’ Second Claim for Relief should be dismissed 

because Plaintiffs have not alleged, nor do they have, a constitutionally protected property 

interest sufficient to support the due process claims which requires they be dismissed.   

  It is black letter law that “the threshold question” in any state or federal procedural due 

process claim, “is whether a ‘constitutionally protected property interest exists.’” Coventry Woods 

Neighborhood Ass’n v. City of Charlotte, 202 N.C. App.  247, 688 S.E.2d 538 (2010)(quoting 

Reese v. Charlotte Mecklenburg Bd. of Educ., 196 N.C. App. 539, 555, 676 S.E.2d 481, 492 

(2009).  “Where there is no property interest, there is no entitlement to constitutional protection.” 

Id. (quoting State ex rel. Utilities Comm’n v. Carolina Utility Customer’s Ass’n, 336 N.C. 657, 

678, 446 S.E.2d 332, 344 (1994)). The source of the required property interest stems from state 

law, and the plaintiff  “must have a legitimate claim of entitlement to it . . . not an abstract need or 

desire for it or a unilateral expectation of it.” Tri-County Paving, Inc. v. Ashe County, 281 F.3d 

430, 436 (4th Cir. 2002).  “To state a procedural due process claim,” a plaintiff must demonstrate 

the existence of “a constitutionally cognizable . . . property interest.”  Id.; see also Nance v. City 

of Albemarle, 520 F. Supp. 3d 758, 789 (M.D.N.C. 2021); Lipinski v. Town of Summerfield, 230 

N.C. App. 305, 750 S.E.2d 46 (2013). 

North Carolina courts have routinely held that there is no protected property right in 

existing zoning regulations. See e.g., Coventry Woods, supra, at 258, 688 S.E.2d at 545. (“if all 

that Plaintiffs have is an expectation that existing land use rules will continue unchanged, they do 

not have a constitutionally-protected property interest sufficient to support a due process claim.”); 
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Armstrong v. Armstrong, 322 N.C. 396, 401, 368 S.E.2d 595, 598 (1988)(“There is no such thing 

as a vested right in the continuation of an existing law.”); MLC Automotive, LLC v. Town of 

Southern Pines¸ 207 N.C. App. 555, 702 S.E.2d 68 (2010), (holding that plaintiff did not have a 

protected property right in the existing zoning regulations needed for due process claim and that 

“[t]he adoption of a zoning ordinance does not confer upon citizens . . . any vested rights to have 

the ordinance remain forever in force, inviolate and unchanged.” (quoting Browning-Ferris Indus. 

of South Atlantic v. Guilford County Bd. of Adjustment, 126 N.C. App. 168, 171, 484 S.E.2d 411, 

414 (1997))).  

In the case sub judice, the Amended Complaint does not allege the existence of a protected 

property right, which is required to state a constitutional due process claim, so the Second Claim 

for Relief fails for this reason alone.  See e.g., Coventry Woods Neighborhood Ass’n v. City of 

Charlotte, supra. The facts alleged also establish the absence of a property right, so the factual 

allegations further support dismissal.  

Plaintiffs’ properties are located in the R-4 zoning district, so all of their properties are 

governed by Missing Middle 1.0 and Plaintiffs Venters and Pierces are both subject to Missing 

Middle 2.0.  Plaintiffs claim they object to changes in the previously applicable zoning regulations 

and they had a due process right to notice before that occurred.  Plaintiffs allege that “they have 

an expectation and right that the zoning of their properties and those of the adjoining area will not 

be materially altered.” (AC ¶ 37).  Under controlling precedent, this is insufficient as a matter of 

law to create the required property rights. See MLC Automotive, LLC v. Town of Southern Pines 

and Coventry Woods Neighborhood Ass’n v. City of Charlotte, supra.    

The Plaintiff-Solics’ property is not governed by Missing Middle 2.0, but it is adjacent to 

908 Williamson, part of which is subject to Missing Middle 2.0.  However, the rules are the same.  
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In Coventry Woods, the plaintiffs claimed that they were not provided sufficient notice of a zoning 

change and had a property right against changes to the rezoning of adjoining tracts of property.  

The court rejected this argument  and held: “There is no such thing as a vested right in the 

continuation of an existing law” and the plaintiff had no property right against a change to the 

zoning regulations for adjoining properties. 

In sum, Plaintiffs have not alleged a protected property right necessary to provide them 

procedural due process rights and the facts in the Amended Complaint establish no such property 

right exists.12 

ii. Plaintiffs’ State Due Process Claim Must Also be Dismissed Because 
They Have Not Alleged the Lack of an Adequate State Remedy. 

A plaintiff seeking relief for the violation of a state constitutional right through a direct 

claim must allege in the complaint the absence of an adequate state remedy or that claim must be 

dismissed.  See Copper ex rel. Copper v. Denlinger, 363 N.C. 784, 788, 688 S.E.2d 426, 428 

(2010)(“To assert a direct constitutional claim . . ., a plaintiff must allege that no adequate state 

remedy exists to provide relief for the injury.”) (citations omitted); Nanny’s Korner Day Care v. 

NCDHHS, 264 N.C. App. 71, 79, 825 S.E.2d 34, 40 (2019) (“Plaintiffs have the burden of showing, 

by [the] allegations in the complaint, that the particular remedy is inadequate.” (internal quotation 

marks and citation omitted)).   Here, Plaintiffs have not alleged the absence of an adequate state 

remedy, nor have they alleged any facts which might show why any other remedies are inadequate. 

In fact, they have separately filed an administrative appeal which is their sole remedy to reverse 

 
12 Plaintiffs cite two cases in the Amended Complaint allegedly in support of the procedural due 
process claim, but neither control. Frizzelle v. Harnett County, 106 N.C. App. 234, 416 S.E.2d         
mentions due process in dicta, but the case was decided on different grounds, so the property rights 
analysis was never discussed. In re: Appeal of McElwee, 304 N.C. 68, 283 S.E.2d 115 (1981) 
related to the notice required for a County tax revaluation, thus, has no application the case sub 
judice.   
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the Townhouse Subdivision.  Thus, Plaintiffs have yet again not met their pleading burden and the 

state due process claim must be dismissed for this reason as well. 

iii. The Allegations in the Complaint Establish the Substantive Claim 
Alleging Inadequate Notice Should be Dismissed.   
  

Even assuming Plaintiffs had a protected property right and had pleaded that along with 

the lack of an adequate state remedy, their claims of inadequate notice must fail. “The published 

notice must provide sufficient detail to apprise interested parties of the nature of the proposed 

action.” David Owens, Land Use Law in North Carolina, 160-61 (4th ed. 2023). “A legal 

description of the property is not required, and the full text of the proposed ordinance does not 

have to be published.” Id. (emphasis added).   

The Court in Carter v. Stanly County, 125 N.C. App. 628, 482 S.E.2d 9 (1997) evaluated 

the notice rules as they apply to text amendments and Carter controls in the case sub judice. Stanly 

County passed an ordinance that allowed a prison to be located on property adjacent to the 

plaintiffs.  The plaintiffs claimed that “the newspaper advertisement for the zoning text amendment 

hearing stated that the County intended to add “‘government owned buildings, facilities, and 

institutions to the list of permitted uses in certain zoning districts” was insufficient to provide 

notice that ‘prisons” would be included in that description.” Id. at 635, 482 S.E.2d at 13. The Court 

disagreed and held that a legal advertisement is legal 

“so long as it fairly and sufficiently notifies the affected property owner of the character 
of the action proposed.  We are not empowered to look behind the motives of the duly 
elected members of the County Commission, so long as they act in compliance with the 
law. In this instance, the Commission provided facially accurate notice to plaintiffs of the 
zoning text amendments under consideration.”  

Id. The Carter court continued to state: “We are not empowered to look behind the motives of 

the duly elected members of the County Commission, so long as they act in compliance with the 

law. In this instance, the Commission provided facially accurate notice to plaintiffs of the zoning 
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text amendments under consideration.” Id. The court concluded with the following language that 

is particularly instructive in the current case:  

“We are mindful that, in the eyes of a property owner, abutting a state prison is quite a 
different thing from abutting a veteran’s service office. However, we are a judicial, not a 
political, body. Since the Commission has adhered to the letter of the law, plaintiffs’ true 
remedy in this case is a political one, and that we cannot give.” 

Id.   

 The Missing Middle 1.0 text change is 30 pages long and contains numerous regulations 

relating to housing types in certain residential districts in the City.  (AC Ex. 2). Like in Carter, 

the City of Raleigh did not need to specifically list all of the proposed building types covered and 

referring to “certain zoning districts” was sufficient. The Missing Middle 1.0 notice includes the 

following information: the text change name “Missing Middle Housing” and number (TC-5-20); 

that it applies to certain residential districts (not all districts as ¶ 40 erroneously claims); and that 

it will add housing types, change density and lot sizes and setbacks (the very issues of which 

Plaintiffs complain). Lastly, it provides the name and contact information of who to contact for 

more information, which is additional information that was not in the Carter publication. This 

notice is more than sufficient under Carter to provide notice to anyone owning property in a 

residential district that new and more dense uses could be allowed and who to call to find out the 

details.      

Like with Missing Middle 1.0, Plaintiffs claim that notice for Missing Middle 2.0 should 

have followed the rules for map amendments. They do not, however, include the language of the 

advertisement itself, but state only that the “actual printed notice” did not “employ content” that 

would fairly apprise interested parties of the nature of the action proposed. (AC ¶ 51). This is a 

legal conclusion and there are no facts, including the text of the notice, to support the claim, thus, 

it must be dismissed under Rule 12(b)(6). See, e.g., Robertson v. Boyd, 88 N.C. App. 437, 440, 
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363 S.E.2d 672, 675 (1988) (a motion to dismiss under Rule 12(b)(6) should be granted when the 

complaint fails to allege facts sufficient to state a cause of action).     

The same is true with claims relating to the legal advertisement for the Sec. 1.4.2 

Amendments. Paragraphs 62 and 65 state only that “upon information and belief” the newspaper 

notices were insufficient. Without more, those claims must also be dismissed as well. 

D. Plaintiffs’ Third Claim For Relief Must be Dismissed Because Missing Middle 
2.0 Complies with North Carolina Law.   

Plaintiffs allege that the Frequent Transit Development Option (FTDO) created by Missing 

Middle 2.0 is unlawful under N.C.G.S. § 160D-703 because it provides additional land uses and 

development entitlements to property owners in the Frequent Transit Area that are not available to 

other properties in R-4 and other districts that are not within a Frequent Transit Area. Plaintiffs 

are, again, incorrect for several reasons.    

Section 160D-703 is entitled “Types of Zoning Districts” and subsection (a) provides that 

a city “may divide its territorial jurisdiction into zoning districts of any number, shape, and area 

deemed best suited to carry out the purposes of this Article. Within those districts, it may regulate 

and restrict the erection, construction, reconstruction, alteration, repair, or use of buildings, 

structures, or land.” (emphasis added).  Subsection (c) states “[e]xcept as authorized by the 

foregoing, all regulations shall be uniform for each class or kind of building throughout each 

district but the regulations in one district may differ from those in other districts.” The FTDO 

regulates the construction and use of buildings within the R-4, R-6 and R-10 districts. (AC Ex. 3). 

This is expressly allowed under Subsection (c) and the appellate cases have never interpreted a 

zoning provision which regulates the use and construction of buildings in relation to its to distance 

from another use, road or other physical landmark to violate the statute and these ordinances are 

quite common.  See, e.g., Mangum v. Raleigh Bd. of Adj., 196 N.C. App. 249, 674 S.E.2d 742 
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(2009)(applying provision that required adult establishments to be 2000 feet from a school);  MCC 

Outdoor LLC v. Town of Franklinton Bd. of Commissioners,  169 N.C. App. 809, 610 S.E.2d 794 

(2005)(ordinance required property with a sign to be adjacent to an interstate or FAP highway and 

600 feet from the edge of the right-of way); Templeton v. Town of Boone, 208 N.C. App. 50, 701 

S.E.2d 709 (2010)(steep slope and viewshed regulation applied only to properties 100 feet from 

major traffic corridors and with a slope of 30% or greater”). 

Tonter v. Pasquotank County, supra is again on point where the court analyzed the 

predecessor statutes to N.C.G.S. §§ 701, 702 and 703 and upheld a text change that imposed 

different regulations on all properties within the County that did not have 25 feet of frontage on a 

state or County approved road and were not within 1000 feet of a public water supply. Even though 

the ordinance imposed different regulations on properties in the same zoning district, Tonter did 

not consider the text change to violate N.C.G.S. §160D-703(c), and held it was valid because it 

furthered a proper health, safety and welfare purpose.   

  Thus, Tonter upheld the validity of a County ordinance that regulated the use of buildings 

by distance from among other things, a roadway, and found that ordinance to comply with the 

predecessor statute to N.C.G.S. §160D- 703(a), as well §160D-701 and 702. This is identical to 

the FTDO which provides different regulations to property within one-have mile of certain transit 

corridors.  The FTDO provisions further the public purposes of adding more housing options and 

types and reducing carbon emissions and other air pollutants.  (AC Ex. 3).   

Finally, even if the FTDO creates a type of sub-class within R-4 and other districts, all 

similarly situated property owners are still treated the same because the differences are based on 

the physical location of property which has different characteristics.  This is consistent with the 

cases cited above, particularly Tonter where the regulations applied equally to all properties falling 
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within and without the same areas (with road frontage and proximity to public water supply). See 

Walker v. Town of Elkin, 254 N.C. 85, 87 118 S.E.2d 1, 3 (1961)(interpreting predecessor statute 

to N.C.G.S. § 160D-703 to require uniformity “in all areas in a defined class or district”)(emphasis 

added).   

CONCLUSION 

Based on the foregoing, the City respectfully requests that Plaintiffs’ Amended Complaint 

be dismissed in its entirety pursuant to N.C.R. Civ. P. 12(b)(6).   

Respectfully submitted, this the 27th day of November, 2023. 
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