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ACCESS TO DIGITAL JUSTICE:
FAIR AND EFFICIENT PROCESSES

FOR THE MODERN AGE

Orna Rabinovich-Einy* & Ethan Katsh*

I. INTRODUCTION

A recent New York Times article described a floating court-
house operating in rural Brazil, traversing the Amazon River in an
attempt to bring the rule of law to the far ends of the country and
overcome the many barriers in approaching Brazilian courts.1

Other countries, such as Pakistan, have relied on mobile court-
buses,2 while others still have proposed “pop-up courts”3 as a solu-
tion to over-crowded, inaccessible, and costly court proceedings.

The problem of access to justice is not new.  Over-crowded,
slow-paced, and costly court proceedings have made courts the tar-
get of fierce critiques and the object of ongoing reform attempts
for decades.  The Pound Conference of 1976 was an important
turning point in the thinking about courts and access to justice, as
various sources of discontent merged into a call for the adoption of
alternatives to litigation as a means for improving the pace of pro-
ceedings and the quality of justice.4  With the institutionalization of
alternative dispute resolution (“ADR”) processes into the formal
court system, a new approach to accessing justice was adopted, one
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National Center for Technology and Dispute Resolution; Ethan Katsh is Professor Emeritus of
Legal Studies at the University of Massachusetts and Director, National Center for Technology
and Dispute Resolution.  They are co-authors of DIGITAL JUSTICE: TECHNOLOGY AD THE IN-

TERNET OF DISPUTES (2017).
1 Simon Romero, A Floating Courthouse Takes the Rule of Law to Brasil’s Frontier, NY

TIMES, Dec. 6, 2016, https://www.nytimes.com/2016/12/06/world/americas/itamatatuba-brazil-am-
azon-river.html?hp&action=click&pgtype=Homepage&clickSource=story-heading&module=sec
ond-column-region&region=top-news&WT.nav=top-news&_r=0.

2 Id.
3 Owen Bowcott, Pop-up Courts Needed to Help Create More Flexible Justice System—Re-

port, GUARDIAN, May 18, 2016, https://www.theguardian.com/law/2016/may/18/pop-up-courts-
needed-help-create-more-flexible-justice-system-thinktank-justice.

4 THE POUND CONFERENCE: PERSPECTIVES ON JUSTICE IN THE FUTURE (A. Levin & Russel
R. Wheelers eds., 1979).
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that recognized that justice could be delivered “in many rooms,”5

extending beyond the courtroom.
In the 1990s, digital technology and internet communication

spread, giving rise to new challenges to access to justice, as well as
creating new opportunities for lowering barriers to justice.6  As
communication and commerce between distant parties became
widespread, a growing number of disputes emerged for which
courts and ADR processes provided no feasible avenue of redress.
At the same time, new technologies and online communication
also became a means for making existing dispute resolution ave-
nues more accessible and for designing novel online processes and
institutions for delivering justice.7  Just recently, the Briggs Report
in the U.K. laid the foundation for a major reform of the courts, a
principal component of which will be the establishment of a civil
online court.8 While in the 20th century “justice from below” re-
placed “justice from above,”9 the 21st century is moving in the di-
rection of “digital justice” in lieu of “traditional justice.”

In Part I, we examine the rise of ADR in the last quarter of
the 20th century and the hopes that the adoption of alternatives
would improve access to justice, expectations that were only par-
tially realized.  Part II analyzes the new challenges to access to jus-
tice that have accompanied the spread of digital technology and
internet communication as of the 1990s, making both court pro-
ceedings and ADR processes inaccessible for a wide range of on-
line disputes.  In those instances, online dispute resolution
(“ODR”) emerged as a possible avenue of redress.  In Part III, we
demonstrate the growing need for ODR as online interaction has
become the dominant means for communicating and transacting
with close and distant individuals and entities alike.  Given the
scope and nature of disputes that are linked to online communica-
tion, traditional face-to-face processes are very often inappropri-
ate.  These trends are reinforced by growing expectations that
courts become more “user friendly” and allow for convenient ac-

5 Marc Galanter, Justice in Many Rooms: Courts, Private Ordering, and Indigenous Law, 13
J. LEGAL PLURALISM & UNOFFICIAL L. 1 (1981).

6 ETHAN KATSH & ORNA RABINOVICH-EINY, DIGITAL JUSTICE: TECHNOLOGY AND THE

INTERNET OF DISPUTES 45–54 (2017).
7 Id.
8 Lord Justice Briggs, Civil Courts Structure Review: Annual Report, JUDICIARY ENGLAND

& WALES (2016), https://www.judiciary.gov.uk/wp-content/uploads/2016/11/lcj-report-2016-final-
web.pdf

9 Jonathan M. Hyman & Lela P. Love, If Portia Were a Mediator: An Inquiry into Justice in
Mediation, 9 CLINICAL L. REV. 157 (2002).
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cess from afar.  Alongside the growing need for ODR, the paper
cautions that ODR processes sometimes fail to deliver digital jus-
tice.  As these processes come to occupy a growing portion of our
justice system, we must ensure that they deliver efficiency and fair-
ness, that they be accessible and just.

II. ACCESS TO JUSTICE AND THE POUND CONFERENCE:
THE SHIFT FROM “JUSTICE FROM ABOVE”

TO “JUSTICE FROM BELOW”

A. Courts and Challenges to Access to Justice

In the 1970s mediation and, to a lesser extent, arbitration,
were introduced into community and court settings.  These
processes were intended to be avenues for addressing conflict in
lieu of litigation.10  A major impetus for adopting ADR was grow-
ing discontent with the courts and the desire to enhance access to
justice, moving beyond a court-centric approach.  This state of af-
fairs led Chief Justice Warren Burger to convene a conference in
1976 where leading practitioners, academics, and judges discussed
the ills of the legal system and potential solutions to the
problems.11  The principal problems discussed were the high costs
associated with a slow, complex, and overburdened system.12

During the Pound Conference, Professor Frank Sander of
Harvard Law School presented his vision of a “multi-door court-
house,” a place that would offer many processes for addressing dif-
ferent types of conflicts with varying characteristics.13  This
approach was developed by Sander further as he advocated “fitting
the forum to the fuss,” matching particular kinds of disputes to par-
ticular kinds of processes.14  By doing so, courts would reduce

10 Deborah R. Hensler, Our Courts, Ourselves: How the Alternative Dispute Resolution
Movement is Re-Shaping Our Legal System, 108 PENN. ST. L. REV. 165, 170 (2003); Jean R.
Sternlight, ADR is Here: Preliminary Reflections on Where it Fits in a System of Justice, 3 NEV. L.
REV. 289, 291 (2002-03).

11 Carrie Menkel-Meadow, Regulation of Dispute Resolution in the United States of America:
From the Formal to the Informal to the “Semi-Formal,” in REGULATING DISPUTE RESOLUTION:
ADR AND ACCESS TO JUSTICE AT THE CROSSROADS 419 (Felix Steffek et al. eds., 2013).

12 JEROLD AUERBACH, JUSTICE WITHOUT LAW? 95 (1983).
13 Frank E.A. Sander, “Varieties of Dispute Processing” in THE POUND CONFERENCE: PER-

SPECTIVES ON JUSTICE IN THE FUTURE (A. Levin & Russel R. Wheeler eds., 1979).
14 Frank E. A. Sander & Stephen B. Goldberg, Fitting the Forum to the Fuss: A User-Friendly

Guide to Selecting an ADR Procedure, 10 NEGOT. J. 49 (1994).
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some of their caseload, channeling appropriate disputes to quicker,
less expensive and more flexible processes while handling only
those disputes for which litigation was the preferred route.
Sander’s approach became a leading paradigm for the growing
number and variety of alternative dispute resolution programs.  In
addition, the basic insight regarding the need to tailor dispute reso-
lution processes to the characteristics of the dispute and the parties
also influenced the sub-field of dispute systems design some years
later and, to a large extent, justified the need for ODR in address-
ing digital disputes in the early years of internet communication.

The adoption of ADR held a promise for reducing caseload
and costs that was attractive not only for the justice system, but was
also significant for those parties with the ability of disadvantaged
disputants to bring their disputes before the courts.  An expensive
court system serves as a barrier to the voicing of complaints and
the filing of claims. While all disputants are subject to this state of
affairs, disputants of low socio-economic backgrounds are obvi-
ously impacted more significantly.15  In response, an “access to jus-
tice” movement emerged in the 1970’s, calling for equal access to
the legal system, as well as just results, individually and socially.16

As its agenda matured, the access to justice movement came to
view the adoption of ADR processes as a key component for real-
izing its goals.17

B. Reforms and the Rise of ADR

A major source for adopting ADR had to do with the vision of
justice advanced through such processes: the appeal of interest-
based dispute resolution in terms of the quality of outcomes
reached,18 a higher level of party satisfaction with the procedure
employed,19 and the impact of the resolution on the disputing par-
ties’ relationship and future interactions, as well as considerations

15 Deborah L. Rhode, Access to Justice, 69 FORDHAM L. REV. 1785 (2000-01).
16 Mauro Cappeletti & Bryant Garth, Access to Justice: the Newest Wave in the World Move-

ment to Make Rights Effective, 27 BUFF. L. REV. 181 (1977-78).
17 Mauro Cappelletti, Alternative Dispute Resolution Process Within the Framework of the

World-Wide Access-to Justice Movement, 56 MOD. L. REV. 282 (1993).
18 Carrie Menkel-Meadow, Pursuing Settlement in an Adversary Culture: A Tale of Innova-

tion Co-opted or “The Law of ADR,” 19 FLA. ST. U. L. REV. 1, 3 (1991).
19 Donna Shestowsky, Empirical Evidence for Parties’ Preference for Mediation Over Litiga-

tion and for Facilitative Over Evaluative Mediation: Procedural Preferences in Alternative Dispute
Resolution: A Closer, Modern Look at an Old Idea, 10 PSYCHOL. PUB. POL’Y & L. 211 (2004).
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relating to the broader community.20  Courts were criticized for
their “limited remedial imagination,”21 with most cases resulting in
some form of monetary compensation, typically somewhere be-
tween the positions of the disputing parties.22  Critique of court
remedies was in fact part of a much broader criticism of litigation
as a process that was adversarial and rule-oriented, instead of ad-
dressing parties’ needs, interests and feelings.23  In this respect, ne-
gotiation and mediation were expected to provide a real
alternative, shifting the parties’ focus from rights, rules, and posi-
tions to their underlying needs and interests.24  In particular, medi-
ation was perceived to be more suitable than litigation for parties
who had an ongoing relationship,25 by providing a channel for ad-
dressing the underlying problem and by providing a more intimate
and informal setting than litigation.

Research on dispute resolution approaches uncovered the sig-
nificant, even principal, role that procedural components such as
voice and impartiality of the third party play in how the parties
perceive the fairness of what occurs.26  Courts, because of their
case overload and complex procedures, often stifled opportunities
for voice.  For many disputants, having their “day in court” was
more likely to materialize in ADR settings where the more relaxed
atmosphere and emphasis on party direct participation, allowed
them to share their perspective.  Later, as digital technology be-
came part of the design of certain dispute resolution processes, the
question of what constitutes procedural justice arose, with ele-
ments such as speed of the process becoming more central than
other features traditionally associated with procedural justice and
disputant expectations.27

20 CARRIE MENKEL-MEADOW ET AL., DISPUTE RESOLUTION: BEYOND THE ADVERSARIAL

MODEL 228 (2d ed. 2010).
21 Menkel-Meadow, supra note 18, at 7.
22 MARTIN SHAPIRO, COURTS: A COMPARATIVE AND POLITICAL ANALYSIS 10 (1986).
23 Carrie Menkel-Meadow, The Trouble with the Adversary System in a Post-Modern, Mul-

ticultural World, 38 WM. & MARY L. REV. 5 (1996).
24 Leonard L. Riskin, Mediation and Lawyers, 43 OHIO ST. L.J. 29, 34 (1982).
25 Sternlight, supra note 10; Hensler, supra note 10, at 190; ROGER FISHER & WILLIAM L. R

URY, GETTING TO YES: NEGOTIATING AGREEMENT WITHOUT GIVING IN 19-21 (Bruce Patton
ed., 2d ed. 1991).

26 ALLAN LIND & TOM TYLER, THE SOCIAL PSYCHOLOGY OF PROCEDURAL JUSTICE (1988);
Nancy Welsh, Remembering the Role of Justice in Resolution: Insights from the Procedural and
Social Justice Theories, 54 J. OF LEGAL EDUC. 49 (2004); JOHN THIBAULT & LAURENS WALKER,
PROCEDURAL JUSTICE: A PSYCHOLOGICAL ANALYSIS (1975).

27 Colin Rule, Quantifying the Economic Benefits of Effective Redress: Large E-Commerce
Data Sets and the Cost-Benefit Case for Investing in Dispute Resolution, 34 U. ARK. LITTLE

ROCK L. REV. 767 (2012).
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Much of the appeal of ADR processes had to do with benefits
to individual disputants—the promise of a quicker, less expensive,
more pleasant, flexible, and satisfactory process that could yield
better, long-lasting solutions.  Other voices, however, emphasized
broader considerations, focusing on the needs of minorities and
other disempowered groups.28  Mediation provided an opportunity
to empower such individuals and communities by expanding their
problem-solving skills and allowing community members to cite lo-
cal norms, thereby enhancing the legitimacy of the process and its
outcome.  Interestingly, the broader “group perspective” was also
at the heart of much of the criticism that would later be voiced
against the institutionalization of ADR in the courts, which took
place full steam as of the 1990s with the enactment of The Civil
Justice Reform Act of 1990 and the Dispute Resolution Act of
1998.29

C. ADR and Challenges to Access to Justice

The expanded use of ADR was also accompanied by fierce
critiques questioning the degree these processes actually enhanced
“access to justice.”  One source of discontent was the belief that
courts should be the principal arenas in which disputes are re-
solved.  This approach, voiced most prominently by Professor
Owen Fiss of the Yale Law School, advanced the idea that courts
are a public body, endowed with the responsibility for resolving
legal grievances justly and fairly.30  For others, it was the confiden-
tial nature of ADR processes that posed a danger to such
processes’ degree of “justice.” Researchers found that private
processes could prove harmful for women, minorities, and consum-
ers vis-à-vis their more powerful, wealthy, and experienced coun-
terparts.31  Still other critics of ADR warned of the potential of
private dispute resolution to depoliticize potential claims, trans-

28 Hensler, supra note 10, at 170. R
29 Judith Resnik, Procedure as Contract, 80 NOTRE DAME L. REV. 598, 609 (2005); Menkel-

Meadow, supra note 11. R
30 Owen Fiss, Against Settlement, 93 YALE L.J. 1073 (1984); Menkel-Meadow, supra note 11. R
31 Trina Grillo, The Mediation Alternative: Process Dangers for Women, 100 YALE L.J. 1545

(1991); Richard Delgado et al., Fairness and Formality: Minimizing the Risk of Prejudice in Al-
ternative Dispute Resolution, 1985 WIS. L. REV. 1359 (1985); Laura Nader, Disputing Without the
Force of Law, 88 YALE L.J. 998 (1979).
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forming them into private misunderstandings rather than uncover-
ing the broader context in which they grew.32

Criticism, however, extended beyond that voiced by court-
philes, and included even avid supporters of alternatives who were
disappointed by the evolution of ADR.  Some of the disillusion-
ment related to the fact that ADR processes did not divert cases
from trial, and therefore, disappointed hopes of increased speed
and efficiency defeating even the hopes for increased “access.”33

Perhaps more disturbingly, research revealed that in some in-
stances, mediation failed to deliver a process that was qualitatively
different than litigation.  Instead, ADR processes often became
pale versions of court proceedings, lacking important procedural
protections and public scrutiny.34

Despite critiques, adoption of ADR schemes expanded
greatly.35  In many respects, the debate over privatization of jus-
tice, the role of courts and the need for ADR had vanished and the
vision of “justice in many rooms” became widely accepted.  By the
dawn of the 21st century, ADR processes came to dominate the
dispute resolution landscape in the U.S. and litigation became a
path of last resort.  Nevertheless, court decisions maintained their
centrality as mediated resolutions and arbitrated decisions were
shaped by the “shadow of the law.”36  The institutionalization of
ADR within courts and the infiltration of legal norms into ADR
outcomes dimmed the stark opposition between formal and infor-
mal justice that accompanied the debate about the adoption of
ADR over the years, giving rise to “semi-formal” dispute resolu-
tion.37  This approximation between courts and ADR was further

32 RICHARD ABEL, THE POLITICS OF INFORMAL JUSTICE: THE AMERICAN EXPERIENCE 8
(1982); Laura Nader, Controlling Processes in the Practice of Law: Hierarchy and Pacification in
the Dispute Resolution Movement to Re-Form Dispute Ideology, 9 OHIO ST. J. ON DISP. RESOL. 1
(1993); CHRISTINE HARRINGTON, SHADOW JUSTICE: THE IDEOLOGY AND INSTITUTIONALIZA-

TION OF ALTERNATIVES TO COURT (1985); Hensler, supra note 10, at 196. R
33 Hensler, supra note 10, at 178; Menkel-Meadow, supra note 11 (summarizing the mixed R

empirical evidence on the effectiveness of ADR programs).
34 AUERBACH, supra note 12, at 135–36; James J. Alfini, Trashing, Bashing and Hashing It

Out: Is This The End of “Good Mediation?”, 19 FLA. ST. U. L. REV. 47 (1991); Leonard L.
Riskin & Nancy A. Welsh, Is That all There Is: The Problem in Court-Oriented Mediation, 15
GEO. MASON L. REV. 863 (2007); Hensler, supra note 10, at 192 (stating that from the little that R
is known on court mediation programs, these seem to resemble traditional judicial settlement
conferences in which parties rarely participate and mediators rarely encourage integrative
negotiation).

35 Riskin & Welsh, supra note 34, at 870. R
36 Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of the Law: The Case

of Divorce, 88 YALE L.J. 950 (1979).
37 Menkel-Meadow, supra note 11. R
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buoyed by the spread of digital technology and internet communi-
cation, as courts and ADR came to occupy the same camp, with
both types of processes (1) being premised on the physical pres-
ence of the parties and the dispute resolver, (2) requiring interven-
tion by a human “third party,” and (3) making little use of data
generated by the resolution process.  These similarities are what
made both courts and ADR “traditional” dispute resolution mech-
anisms, ones that were an ill fit for online disputes.

III. ACCESS TO JUSTICE IN THE DIGITAL ERA: THE SHIFT FROM

“TRADITIONAL JUSTICE” TO “DIGITAL JUSTICE”

A. The Rise of Disputes in Cyberspace and Challenges
to Access to Justice

The internet was invented in 1969, but it was not until the ban
on commercial activity online was lifted in the early 1990s that dis-
putes began to require attention and planning.38  For most of the
first twenty-five years of its existence, almost all users connected to
the internet belonged either to the military or to academia.  Dis-
putes were few because the population using the internet was rela-
tively small and focused on research.  Using the internet in its early
days was technically challenging and what the internet could be
used for was limited in functionality and regulated by the govern-
ment.39  In those rather homogenous settings where many of the
users knew one another, social norms proved an effective means
for preventing conflict and addressing those disputes that did arise.
While there were some notable incidents of hurtful communication
under the guise of online anonymity,40 these remained the excep-
tion in the internet’s early years.  During that time, there were no
internet service providers and there was, therefore, no easy way for
the general public to connect to the internet.

38 KATSH & RABINOVICH-EINY, supra note 6. R
39 The National Science Foundation, which, in 1985, began managing what was then called

the NSFNET, required all users to adhere to its Acceptable Use Policy. CYBERTELECOM,  http://
www.cybertelecom.org/notes/nsfnet.htm#aup; prohibitions against commercial use of the In-
ternet remain in many, if not most, university acceptable use policies. See, e.g., CALIFORNIA

STATE UNIVERSITY LONG BEACH, https://daf.csulb.edu/offices/vp/information_security/policies/
elec_comm_sys.html (last visited Jan. 16, 2017).

40 Lindsy Van Gelder, The Strange Case of the Electronic Lover, MS. MAG. (Oct. 1985), http:/
/mysite.du.edu/~lavita/edpx_3770_13s/_docs/vangelder_electronic_lover.pdf (last visited on Jan.
16, 2017).
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Only with the lifting of the ban on commercial activity in 1992,
the development of graphical Web browsers in 1993, and the ap-
pearance of the first internet service providers shortly thereafter,
were visually appealing sites developed, attracting new users and
making information easily accessible.  As this occurred, disputes
began to appear.41  By the turn of the 21st century, the landscape of
disputes on the internet had changed significantly from its rather
tranquil and sparsely populated state a decade earlier.  New types
of disputes emerged online, often in large numbers, stemming from
frequent interactions that took place virtually, often globally, in
very short time frames, relying on algorithms and thin textual com-
munication.  For the disputes that were arising online, traditional
dispute resolution mechanisms—courts and ADR—were, for the
most part, unavailable.  Novel means for addressing conflicts were
needed; ones that could handle masses of disputes, at a low cost, in
short time frames and provide access to justice for wrongs exper-
ienced online.

1. The Difference between ODR and Online ADR

Initially, ODR was viewed as relevant solely for disputes that
arose online, for which traditional dispute resolution mechanisms
were unavailable or too costly.  This was most relevant in the e-
commerce setting.  eBay launched on Labor Day 1995.  Disputes
were present almost from the start.  In February 1996, Pierre
Omidyar, the founder of eBay, established a Feedback Rating sys-
tem where parties to a transaction could praise or criticize each
other.  This allowed users to acquire a reputation, thus establishing
a level of trust, reducing perceived risk and, it was hoped, reducing
the number of contested transactions.  This did not, however, cure
the dispute problem and several years later, eBay asked the Na-
tional Center for Technology and Dispute Resolution at the Uni-
versity of Massachusetts to conduct a pilot project to see whether
disputes between buyers and sellers could be mediated online.
During a two-week period, two hundred and twenty five buyers
and sellers found the link and filed complaints.42  The mediator
used email to communicate with the parties, a labor-intensive ap-

41 The Case of Mr. Bungle and the “Cyber-Rape,” ALBANY.EDU, http://www.albany.edu/
faculty/rpy95/webtext/bungle.htm; Michael D. Shear, Free Speech Gets Tangled in the ’Net; Col-
leges Try to Balance Rights, Cybersensitivity, WASH. POST, Oct. 23, 1995, at A1; Amy Ryan,
Cornell Students’ Sexist Jokes Spread Misogyny Via E-Mail, BROWN DAILY HERALD, http://www
.stp.uh.edu/vol61/951129/5a.html.

42 Ethan Katsh et al., E-Commerce, E-Disputes, and E-Dispute Resolution: In the Shadow of
“eBay Law,” 15 OHIO ST. J. DISP. RESOL. 705 (2000).
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proach, but also one that succeeded in reaching a positive resolu-
tion in more than half of the disputes.  This provided the
foundation to what would later become a full-fledged ODR sys-
tem, developed by a startup called SquareTrade and later by eBay
itself as part of the system developed in-house by Colin Rule and
his team.

Similar interest in ODR followed the growth of domain
names. Domain names, such as google.com, are a kind of address
and, in the days before search engines, were helpful in finding a
particular Website.  During the 1990s, the number of .com domain
names increased from 1151 in October 199043 to 1,301,000 in July
1997 to more than twenty million in November 2000.44  Even in
1995, however, many corporations were unaware of what a domain
name was or how valuable it might be.  A company called Network
Solutions was the sole source of domain names and the cost to reg-
ister a domain name was one hundred dollars for two years.  In
October 1994, Joshua Quittner, a journalist for Wired Magazine,45

registered McDonalds.com and then contacted McDonalds to see if
they were interested in owning it.  They did not seem to be aware
of what domain names were or how they worked.  Later, as domain
names grew in both number and value, an elaborate system for ad-
dressing disputes over domain name registration and use was de-
veloped by Network Solutions’ successor, the Internet Corporation
for Assigned Names and Numbers (“ICANN”), offering online
non-binding arbitration.46

ODR emerged from an online environment that was rich with
misunderstandings and disputes, but deficient in avenues for effec-
tively addressing them.  Originally, developers of ODR mecha-
nisms sought to mimic traditional ADR processes and offer online
equivalents to these dispute resolution channels.  This was evi-
denced in the early attempts to offer equivalents of familiar offline
ADR processes such as negotiation, mediation, and arbitration.
More significantly perhaps, the desire to imitate traditional
processes was evident in the principal assumption underlying the
design of ODR systems: that such processes would be appropriate

43 The Internet in 1990: Domain Registration, E-mail, and Networks, IAPS, http://www.iaps
.com/internet-history-october-1990.html#email (last visited on Jan. 16, 2017).

44 History of gTLD Domain Name Growth, ZOOKNIC, http://www.zooknic.com/Domains/
counts.html (last visited on Jan. 16, 2017).

45 Billions Registered, WIRED, http://archive.wired.com/wired/archive/2.10/mcdonalds.html
(last visited on January 16, 2017).

46 See generally Uniform Domain Name Dispute Resolution Policy, ICANN (2016), https://
www.icann.org/resources/pages/help/dndr/udrp-en  (last visited on Jan. 16, 2017).



\\jciprod01\productn\C\CAC\18-3\CAC307.txt unknown Seq: 11 27-APR-17 13:39

2017] ACCESS TO DIGITAL JUSTICE 647

solely for small value, large scale, non-emotional, e-commerce dis-
putes where the reduced privacy of communications and the lack of
rich face-to-face communication would be less important.

Over time, though, it became clear that ODR processes dif-
fered from traditional dispute resolution in important aspects: (1)
they lacked face-to-face interaction; (2) they automatically re-
corded all dispute data; and (3) they relied on the intelligence of
the machine.  While many of these features were initially viewed as
shortcomings, over time they have come to be seen as potentially
advantageous.  Thus, for example, while the lack of face-to-face in-
teraction reduces the richness of communication, it also conveys
advantages for those who benefit from asynchronous communica-
tion (time to consult and conduct research before replying).  Simi-
larly, the decrease in privacy due to documentation can assist in
quality control and dispute prevention efforts, as we discuss below.
Finally, the intelligence of the machine can enhance efficiency
through automation, allowing ODR systems to handle staggering
numbers of small-scale conflicts.

2. ODR as Digital Justice

In the first two decades of the 21st century, e-commerce pro-
vided a proof of concept for ODR.  eBay’s system was brought in-
house and expanded substantially, offering new types of processes
that included “automated negotiation” and crowd-sourced jury de-
cision-making, while handling tens of millions of disputes annu-
ally.47  Alibaba, the Chinese e-commerce mega-platform has
adopted similar ODR processes and handles something in the
range of hundreds of millions of disputes a year.48  Some form of
ODR has been offered in online labor contexts,49 social media,50

47 Sanjana Hattotuwa, Conversation with Colin Rule, Director of Online Dispute Resolution
for eBay and PayPal, ICT FOR PEACEBUILDING (Sept. 21, 2006), https://ict4peace.wordpress
.com/2006/09/21/conversation-with-colin-rule-director-of-online-dispute-resolution-for-ebay-
and-paypal/ (last visited on Jan. 16, 2017).

48 Alibaba Presentation Notes, INT’L CONF. ON ONLINE DISP. RESOL. (Beijing, China, Sept.
19-20, 2016) (on file with authors).

49 Disputes, UPWORK, https://support.upwork.com/hc/en-us/sections/202260418-Disputes
(last visited on Jan. 16, 2017).

50 James O’Toole, Facebook’s Other User Experiment: Conflict Resolution, CNN MONEY

(July 1, 2014), http://money.cnn.com/2014/07/01/technology/social/facebook-compassion-re-
search/ (last visited on Jan. 16, 2017); J. Nathan Matias et al., Reporting, Reviewing, and Re-
sponding to Harassment on Twitter, WAM! (May 13, 2015), https://womenactionmedia.org/cms/
assets/uploads/2015/05/wam-twitter-abuse-report.pdf (last visited on January 16, 2017);
Wikipedia: Dispute Resolution, WIKIPEDIA, https://en.wikipedia.org/wiki/Wikipedia:Dispute_re
solution (last visited on Jan. 16, 2017).
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and virtual games.51  As technology developed and algorithms
could play an important role in tailoring the dispute resolution pro-
cess to party needs, preferences, and interests, ODR came to re-
present a deep shift from traditional dispute resolution, laying the
foundation for realizing digital justice—offering fair and efficient
processes that are designed for the digital era.

Instead of lamenting the loss of qualities associated with tradi-
tional face-to-face dispute resolution, the new generation ODR
processes came to celebrate the unique qualities of online interac-
tion and the shifts associated with the transition to digital means of
addressing conflict: (1) the shift from physical to online communi-
cations, (2) the shift from a human “third party” to the “fourth
party,” and (3) the shift from a “data-less” mentality to processes
that revolve around data.

Each of the shifts associated with ODR holds enormous po-
tential for increasing access to justice.  Each also creates opportuni-
ties for frustrating access and giving rise to digital injustice.  On the
one hand, efficiency and justice can be enhanced by enabling easy,
distant, and round the clock communication without having to miss
work and pay for travel.  The simple language and tailored options
offered in the newly designed platforms also allow non-represented
parties to better understand their rights and options and figure out
their interests and needs.  In addition, the enhanced capacity asso-
ciated with the “fourth party”52 that is not dependant on human
capacity or on physical space allows for huge numbers of claims to
be processed, allowing access to some avenue of dispute resolution
for problems that in the past were in the “lump it” category.  Also,
the pre-designed algorithmic options and pre-configuration associ-
ated with software can help curb some of the biases associated with
human decision-making resulting, perhaps, in more fair outcomes
for various parties.  Often, Big Data can allow monitoring the qual-
ity of processes and outcomes, uncovering biases and problems in
the operation of dispute resolution algorithms, and even allowing
for dispute prevention.  Instead of waiting for human third parties
to analyze their experiences post-dispute resolution, the data on
disputes can signal disputes before parties are aware of them, in
some cases, even before they occur.

51 Laura Hudson, Curbing Online Abuse Isn’t Impossible. Here’s Where We Start, WIRED

(May 15, 2014), https://www.wired.com/2014/05/fighting-online-harassment/ (last visited on Jan.
16, 2017).

52 ETHAN KATSH & JANET RIFKIN, ONLINE DISPUTE RESOLUTION: RESOLVING CONFLICTS

IN CYBERSPACE 94 (1st ed. 2001).
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On the other hand, it is undoubtedly true that for some people
and some problems, digital communication is still unavailable and
inaccessible.  While the digital divide has become less of a problem
with the spread of smartphones and preferences regarding online
use have changed, there is still a group for whom such communica-
tion remains out of reach.  More significantly, perhaps, are the po-
tential biases and lack of transparency associated with algorithms,
in particular learning algorithms.53  While some solutions have
been brought forth, this challenge seems far from resolved and will
need to be addressed seriously as our reliance on algorithms con-
tinues to increase.  No less worrisome is the motivation of the bod-
ies performing dispute resolution activities, in particular mega-
platforms on which we have to rely in supplying our most basic
online needs—e-mail accounts, search engines, data storage, and
social media.  Who are these entities offering ODR services to and
for what types of problems?  What are the norms for resolving
these problems?  What is being done with the data collected while
addressing disputes?  Which disputes are being prevented, by
whom and according to what criteria?  How do we define and mea-
sure access to justice in this environment?

IV. THE FUTURE OF DIGITAL JUSTICE

A. The Spread of ODR and Enhanced Access to Justice

In the last decade, with the spread of smartphones and the rise
of social media, the nature of online interactions has been trans-
formed.  The availability of the internet via the phone and the
spread of online communication as a means for interacting with
those closest to us, have dramatically increased the scope of online
communications and, consequently, have rendered the online-of-
fline distinction insignificant, some would say meaningless. The
changing nature of online communication has meant that conflicts
now arise online with respect to issues that used to be handled of-
fline and that individuals increasingly feel comfortable interacting
about such conflicts online and, indeed, they may expect online av-
enues to be available in many contexts, including by public entities
such as courts.

53 Michael L. Rich, Machine Learning, Automated Suspicion Algorithms, and the Fourth
Amendment, 164 U. PA. L. REV. 871, 866 (2016).
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It should therefore come as no surprise that in recent years
increasing numbers of ODR processes are being offered for ad-
dressing conflicts that arise between parties who are geographically
close to one another, in such contexts such as small claims, harass-
ment allegations, and neighbor disputes.  At the forefront of these
developments, there are now several pioneering courts and tribu-
nals that have adopted (or will shortly adopt) ODR for various
types of proceedings, including small claims (British Columbia, the
U.K.),54 divorce proceedings and neighbor disputes (the Nether-
lands),55 and outstanding warrants (certain U.S. state courts).56

The adoption of ODR in these courts is challenging our traditional
understanding of a court, as well as the meaning of access to jus-
tice.  The focus on data that comes with the introduction of online
systems today is infiltrating the courts and impacting the ways in
which courts function.  The study of this kind of data was not feasi-
ble for a bureaucratic, under-budgeted institution in the pre-digital
era.  Where courts have begun to study this new rich and easily
available resource seriously, results have been surprising and some-
times counterintuitive—revealing, for example, that case manage-
ment has not made civil litigation faster and cheaper.57  Data will
allow courts to justify new processes, uncover sources of claims,
and cooperate with other public entities to prevent future disputes
from arising and reaching the courts again.

These developments raise new kinds of questions about access
to justice, alongside the new kinds of data we are seeing.  These
new questions will begin to guide court policies as well: such as
questions regarding party preferences, the nature of the dispute, or
other considerations.  At first blush, some of these considerations
may echo those that guided the adoption of ADR in the courts in
the previous century.58  The adoption of ADR and the criteria that
were developed for court referral to these processes changed which
cases went to court.  But with technology, court processes them-

54 CIVIL LITIGATION TRIBUNAL, https://www.civilresolutionbc.ca/ (last visited on January 16,
2017); Briggs, supra note 8. R

55 Rechtwijzer 2.0: Technology that puts Justice in your Hands, HIIL, http://www.hiil.org/pro
ject/rechtwijzer (last visited on January 16, 2017).

56 MATTERHORN, http://getmatterhorn.com/  (last visited on January 16, 2017).
57 Stephen C. Yeazell, Courting Ignorance: Why We Know so Little About Our Most Impor-

tant Courts, 143 DAEDALUS 129, 133 (2014).
58 Robert A. Baruch Bush, Mediation and Adjudication, Dispute Resolution and Ideology:

An Imaginary Conversation, 3 J. CONTEMP. LEGAL ISSUES 1 (1989); Frank E.A. Sander & Ste-
phen B. Goldberg, Fitting the Forum to the Fuss: A User-Friendly Guide to Selecting an ADR
Procedure, 10 NEGOT. J. 49 (1994); Andrea K. Schneider, Building a Pedagogy of Problem-
Solving: Learning to Choose Among ADR Processes, 5 HARV. NEGOT. L. REV. 113 (2000).
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selves are undergoing transformation, challenging existing assump-
tions on what is and is not appropriate for online resolution and
adjudication as the boundary between online and offline activities
becomes more and more porous.

Courts and other public entities will inevitably adopt more
ODR.  Frustration with adversarial proceedings continues to grow,
heavy caseloads continue to present a problem, and costs associ-
ated with lawyers and litigation continue to be very high—too high
for a significant number of individuals.  But even if not for these
issues, other characteristics associated with the legal process,
namely, its rigid, top-down, and adversarial nature, makes ODR an
attractive tool for improving court procedures.  More and more,
people expect their interactions with and access to public entities
to resemble their dealings with private entities—courts included.
This expectation often translates into increased involvement
through consultation and feedback, online interaction, and more
flexible and tailored options.  ODR can, where properly designed,
meet these expectations.

It is important to recognize that despite growth in courts’ ca-
pacity in handling disputes, the vast majority of disputes will con-
tinue to be resolved outside the court system.  In a reality in which
a growing portion of our interactions will be conducted through
digital communication, such disputes will need to be addressed
through ODR mechanisms that are not court-connected.  In-
creased access to courts will never obviate the need for alternative
fora for addressing disputes, as aptly stated by Lawrence Friedman:

How much access to justice do we really want? Let us imagine a
world in which everyone who had any claim whatsoever could
get a hearing, had inexpensive and convenient access to counsel,
and presumably could get his claim resolved in his favor. Would
this be a good society? It could be an Orwellian nightmare.59

Currently, the development of systems that can provide access
to justice in cyberspace is accelerating.  Given the growing num-
bers of disputes, there are still far fewer avenues of dispute resolu-
tion than needed.  There are several reasons we expect ODR to be
a growth area in the future.  The first has to do with the increase in
the number of disputes, many of which represent new types of dis-
putes that challenge traditional, face-to-face dispute resolution
mechanisms.  We can expect the scope of digital disputes to expand

59 Lawrence M. Friedman, Access to Justice: Some Historical Comments, 37 FORDHAM URB.
L.J. 3 (2010).
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in light of the growing reliance on, and familiarity with, digital
communication in people’s lives in modern-day society.  We use
digital communication to interact with those closest to us, as well as
and those at a distance, touching on mundane interactions like or-
dering toothpaste, but  also more sensitive and complicated mat-
ters like memorializing a lost one.  The line between online “space”
and physical surroundings is increasingly blurred.  Even our under-
standing of what can be done online is changing, making ODR
tools seem more appropriate and appealing over time for a much
broader range of disputes, including some that arose online but
also for offline, which are potentially more complex and intimate,
disputes.60

The growth of ODR also has to do with the potential of tech-
nology to remedy some of the persistent problems with our justice
system.  As we mention earlier, a major driver for the adoption of
ADR processes was the search for a remedy for an expensive, slow,
complex, inaccessible, and overburdened court system.61  These
considerations were reinforced by calls for dispute resolution ap-
proaches that would go beyond rights to address interests, needs,
and feelings, resulting in more satisfactory processes and imagina-
tive outcomes.62  We also saw, however, that the institutionaliza-
tion of ADR was accompanied by fierce critiques, ranging from the
dangers posed to parties belonging to disadvantaged groups,63 to
the curtailment of law development and precedent-setting.64  To a
large extent, this criticism has reflected the understanding that
there is an inherent trade-off between the enhanced efficiency
through flexible and tailored processes of ADR on the one hand,
and formal court processes’ fairness and consistency through due
process protection on the other.

Technology may be able to overcome the seemingly inherent
trade-off between efficiency and fairness by enhancing both the ef-
ficiency of courts, as well as the quality of these processes.  In this
regard, various features of ODR that were initially viewed as short-
comings, such as documentation, are now seen as potentially ad-
vantageous by facilitating better monitoring, quality control,
consistency, and a higher degree of transparency in informal dis-

60 KATSH & RABINOVICH-EINY, supra note 6. R
61 See supra notes 11–17 and accompanying text. R
62 See supra notes 18–25 and accompanying text. R
63 See supra notes 31–32 and accompanying text. R
64 See supra note 30 and accompanying text. R
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pute resolution.65  Technology also provides opportunities for
users’ interests and preferences to shape the design of new
processes.  It will make courts and others offering dispute resolu-
tion services more attuned to data and the need to analyze it, mea-
sure user satisfaction and trust, evaluate court procedures, and
direct attention toward the prevention of disputes.

Another reason we can expect to see expanded use of ODR
involves the growing reliance on algorithms.  Problems can be re-
solved quickly and efficiently with machines guiding decisions
based on the data provided by users or the company.  Unfortu-
nately, algorithms can also seriously damage the level of trust users
have in a system.  As a recent study found,

[w]ith the realistic possibility of machine learning-based systems
controlling industrial processes, health-related systems, and
other mission-critical technology, small-scale accidents seem like
a very concrete threat, and are critical to prevent both intrinsi-
cally and because such accidents could cause a justified loss of
trust in automated systems.  The risk of larger accidents is more
difficult to gauge, but we believe it is worthwhile and prudent to
develop a principled and forward-looking approach to safety
that continues to remain relevant as autonomous systems be-
come more powerful.  While many current-day safety problems
can and have been handled with ad hoc fixes or case-by-case
rules, we believe that the increasing trend towards end-to-end,
fully autonomous systems points towards the need for a unified
approach to prevent these systems from causing unintended
harm.66

Decision-making by machines is only likely to grow and also
likely to increasingly challenge ODR systems.  As algorithms shape
more and more aspects of our lives, we will need to design systems
that will help citizens to understand how they are being affected
and how problems may be resolved.  Given the pace and scale at
which such problems can be expected to occur, traditional, face-to-
face dispute resolution mechanisms, whether private or public, will
no longer be the primary source for addressing such issues.  ODR
systems will need to be put in place to address algorithm-related
problems and prevent them from recurring in the future.

As ODR is institutionalized in public settings, both locally and
internationally, its appeal and legitimacy can be expected to rise,

65 KATSH & RABINOVICH-EINY, supra note 6. R
66 Dario Amodei et al., Concrete Problems in AI Safety, ARXIV.ORG (June 21, 2016), https://

pdfs.semanticscholar.org/e86f/71ca2948d17b003a5f068db1ecb2b77827f7.pdf (last visited on Jan.
16, 2017).
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resulting in increased adoption of ODR systems and tools.  Courts
in various parts of the world are already in different phases of in-
troducing ODR schemes.  The European Union has required that
member states take part in an ODR platform that can address local
and cross-border e-commerce disputes between consumers and
businesses of member states.67  The United Nations Commission
on International Trade Law (“UNCITRAL”) was responsible for
an extensive effort to generate an international ODR system for
cross-border consumer disputes.68

Finally, expansion of ODR systems will accompany the growth
of mega-platforms.  In the not-too-distant past, there were very few
platforms that handled millions, even billions of users.  The num-
ber of these large platforms, many of which deliver products and
services for which there is no real alternative, is growing rapidly.
Even for those platforms, which claim to occupy an intermediary
role of “merely” connecting users with one another, it is no longer
tenable to keep them from addressing problems and complaints.
Several of the large “sharing economy”69 and social media70 plat-
forms have learned over time that they must address such
problems if they are to keep their status as market leaders.
Whether they do so in a manner that truly enhances access to digi-
tal justice is a key question for the future.

B. Addressing the Digital Justice Gap

Our focus is on the problems that individuals face in a techno-
logically advanced and changing environment and how they are (or
could be) addressed.  Nevertheless, law and courts still have a pres-
ence.  Lawsuits over claims of libelous online reviews; court orders
shutting down file-sharing sites; a class action by Uber drivers over
their status as employees; liability for errors in electronic health
records; a court decision recognizing the “right to be forgotten;”71

67 Regulation on Consumer ODR, 2013 O.J. (L 165)1, (EC) http://eur-lex.europa.eu/Lex
UriServ/LexUriServ.do?uri=OJ:L:2013:165:0001:0012:EN:PDF (last visited on Jan. 16, 2017).

68 UNCITRAL.ORG http://www.uncitral.org/uncitral/commission/working_groups/3On
line_Dispute_Resolution.html (last visited on Jan. 16, 2017).

69 Ethan Katsh & Orna Rabinovich-Einy, Technology and Dispute Systems Design: Lessons
from the Sharing Economy, 21 DISP. RES. MAG. (2015).

70 Supra note 50 and accompanying text. R
71 Factsheet on the “Right to be Forgotten” Ruling (c 131)12, (EC) (June 3, 2014), http://

ec.europa.eu/justice/data-protection/files/factsheets/factsheet_data_protection_en.pdf (last vis-
ited on Jan. 16, 2017).
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all of these are examples of digital disputes being litigated.  Tech-
nology is also present in the procedural aspects of these types of
litigation, as ODR is introduced into and applied toward the reso-
lution of disputes that arose in those various settings.

The “shadow of the law” will continue to have influence be-
yond the courtroom.  Law can motivate websites to address
problems: by promising immunity from legal liability if complaint
systems are established (as in the case of intellectual property
rights infringement), or providing incentives in the opposite direc-
tion if such intervention would expose sites to liability.  Law can
also shape the type of procedures for dispute resolution provided
by online entities, by limiting certain procedural arrangements—as
the Consumer Financial Protection Bureau and the Health and
Human Services Department are working, each in their own do-
main, to ban pre-dispute mandatory arbitration clauses.72  And law
will also inevitably permeate the procedural and substantive realms
of ODR, shaping designers’ and users’ perceptions of fair procedu-
ral arrangements and just substantive outcomes.  Indeed, where the
law has been silent on questions of procedural design of online re-
dress systems, the avenues that emerged, such as the “notice and
takedown” regimes or flagging procedures, have raised serious
concerns as to their fairness and degree of due process.  Similarly,
technology is increasingly permeating the governmental sphere—
which could bring about a novel understanding of justice by, tran-
scending the deep-rooted distinctions between formal and infor-
mal/public and private dispute resolution, on the one hand, and the
distinction between digital disputes and offline conflicts on the
other.  Under “digital justice,” digital technology is adopted in
both private and public settings to enhance access to justice in a
broad sense, both in and out of courts, based on the understanding
that limiting access to justice to the court setting is neither possible
nor desirable.73

Despite the potential of digital technology to enhance access
to justice, what we call a “digital justice gap” exists.  Technology
has generated a large number of disputes for which there are cur-
rently limited channels of redress.  Where such mechanisms do ex-

72 Richard Cordray, Bureau Consumer Fin. Protection, 12 CFR Part 1040, Docket No.
CFPB-2016-0020 (May 3, 2016); Jessica Silver-Greenberg & Micahel Corkery, U.S. Just Made It
a Lot Less Difficult to Sue Nursing Homes, N.Y. TIMES (Sept. 28, 2016), available at http://www
.nytimes.com/2016/09/29/business/dealbook/arbitration-nursing-homes-elder-abuse-harassment-
claims.html?emc=edit_tnt_20160928&nlid=57146577&tntemail0=y&_r=1 (last visited on Jan. 16,
2017).

73 KATSH & RABINOVICH-EINY, supra note 6. R
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ist, it is difficult to ascertain their fairness and efficiency.  This is
unfortunate in light of the need for avenues of redress and the un-
availability of courts and alternative dispute resolution processes
for many disputes arising online.  Many large platforms, however,
have thus far thrived without providing full-fledged avenues for
raising and addressing complaints.  The public setting has only re-
cently made efforts to implement comprehensive ODR schemes.
While there are strong reasons to believe that use of ODR will
expand, it is unclear whether such expansion will apply evenly to
different users and whether ODR mechanisms will operate in a fair
and efficient manner.

Digital justice must enhance both “access” and “justice”
through the use of technology.  Access is enhanced through the
wide availability of online redress and prevention mechanisms, as
well as by algorithms that can handle large numbers of disputes
and employ easy-to-use, plain language, and tailored processes.
Justice can be enhanced where algorithms impact parties in an
even-handed manner, and are subject to quality control.  Dispute
data aimed at dispute prevention is a recent development and
needs to be used fairly, targeting problems related to a variety of
stakeholders, while respecting individual privacy and legal restric-
tions on use of private information.

To be effective, digital justice will require extensive monitor-
ing of the impact of design choices on both efficiency and fairness.
This is no simple task and will require innovative regulatory ap-
proaches.  Despite challenges, however, this new dispute resolution
and prevention landscape holds the promise of many important im-
provements, including our basic understanding of how justice
works.  No longer will it be dependent on a physical, face-to-face
environment, or even subject to the limitations of human decision
decision-making.

V. CONCLUSION

As innovation proceeds rapidly and new kinds of disputes
emerge, the goal is not—and should not be—to eliminate all con-
flict.  This is neither possible nor desirable.  A dispute-free environ-
ment might be safer, but it would also be stagnant and less
interesting.  Innovation is both a product of conflict and a contribu-
tor to it.



\\jciprod01\productn\C\CAC\18-3\CAC307.txt unknown Seq: 21 27-APR-17 13:39

2017] ACCESS TO DIGITAL JUSTICE 657

Marc Galanter has described the inevitability and value of
conflict as follows:

We will not approach a problem-free world, for people are capa-
ble of identifying or inventing new problems as quickly as the
old ones are solved.  This is not a cynical observation about an
insatiable appetite for a “risk free world.”  Rather, it is premised
in the notion that the very same human capabilities that create
solutions for existing problems—by fulfilling existing needs and
wants—discover or create new needs, new wants, and new
problems.  But in the process, as more things are capable of be-
ing done by human institutions, the line between unavoidable
misfortune and imposed injustice shifts . . . .  What was seen as
fate may come to be seen as the product of inappropriate policy.
Advances in human capability and rising expectations result in a
moving frontier of injustice.74

While it is true that some degree of conflict is both desirable
and inevitable for an expanding economy and an innovative soci-
ety, it is also true that too much conflict will interfere with creative
endeavors and suppress economic and intellectual growth.  A soci-
ety with too few disputes is unlikely to be highly innovative, while
one with too much risk, too much uncertainty, and too many dis-
putes will also deter innovation.

As we struggle to modify old institutions and develop new
ones, we are in the midst of a shift from relying principally on con-
flict resolution to one focused in novel ways on conflict prevention.
Prevention requires understanding patterns of behavior and prac-
tices, something that can only be discovered by following the path
of data.  And this, unfortunately, this is hard for public institutions
and researchers to do, since much of the data is buried behind the
walls of privately controlled software and algorithms.  Anticipating
conflict and developing new responses to conflict gives us the op-
portunity to increase access to justice in an environment where
there are currently increasing arenas of injustice.

74 Marc Galanter, Access to Justice in a World of Expanding Social Capability, 37 FORDHAM

URB. L.J. 115, 125 (2010).
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