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The Environmental Law Initiative (ELI) thanks you for the opportunity to submit
on the Natural and Built Environments Bill Exposure Draft.

We wish to be heard on our submission.  

ELI is a registered charitable trust, whose objective is to support the effective
protection of Aotearoa’s natural resources and environment. We are advised by
a small team of experts in environmental law, policy, science, ecology and
management. 

Though operating independently, we partner with a range of other groups and
individuals —including iwi, hapū, governmental agencies, charities, and
organisations— to achieve positive outcomes for the environment. 

In ELI’s view, the law is our best tool for effectively protecting the environment.
Our research and advocacy is centered around improving legislation and policy
to better protect and restore Aotearoa’s marine, freshwater, and terrestrial
environments and biodiversity. 

As a non-profit, our ultimate objective is to bring sound environmental research
to decision-making in matters of the environment and move towards a
sustainable, healthy Aotearoa for all. 

For more information, see www.eli.org.nz or contact allan.brent@eli.org.nz
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TO: Environment Committee 

 

SUMMARY 

1. ELI’s submission is mostly concerned with issues about the environmental 
limits provided for in the NBEB.  We also have concerns with the speed and 
scale of the proposed changes.  
 

2. We welcome the provision for clear and mandatory environmental limits in the 
NBEB.  However, we have concerns about the arrangements for 
environmental limits.  They are about: 
 
a. The relationship of the environmental limits with other parts of the 

NBEB, including targets; 
 

b. The ‘level’ of the limits; 
 

c. What the limits will apply to; 
 

d. Who will set the limits; 
 

e. What process those people will follow; and 
 

f. The role for independent science (including mātauranga) in setting the 
limits. 

 
3. ELI considers that the Exposure Draft of the NBEB (Exposure Draft) is 

unlikely to produce appropriate or effective environmental limits in its current 
form.  Our key concern is that the limits are set through a political process 
with no obvious independent science verification, and discretion as to the 
level they are set at.  The process does not appear to be much different from 
the current system under the Resource Management Act 1991 (RMA). 
 

4. RMA processes have sometimes ignored independent science advice for 
political reasons and adopted environmental limits that do not provide 
effective environmental bottom lines.  The result has often been a “race-to-
the-environmental-bottom line”.  The most obvious RMA example of this is 
provided by the experience in limit-setting for freshwater quality since about 
2010.  There are also clear examples of similar dynamics under other 
environmental laws, notably the Fisheries Act 1996.  This confirms a 
diagnosis that political involvement in limit-setting is an issue. 
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5. We recommend that the Exposure Draft be clarified in relation to all of the 
above issues, and that some additional measures are needed.  Our core 
recommendations on environmental limits are that: 
 

a. Environmental limits need to be more clearly central to the purpose of 
the NBEB; 
 

b. The limits need a normative reference that genuinely pursues a ‘safe 
operating space’ concept including ‘buffers’, rather than risk a race-to-
the-bottom line.  They need to be set at truly ecologically sustainable 
levels; 
 

c. The limits need to be informed by independent science bodies.  There 
also needs to be an independent assessment and reporting body.  
Politics needs to be placed downstream of these processes; and 
 

d. The limits will count for little where they have already been surpassed, 
unless the NBEB’s allocation mechanisms are robust, and unless 
compliance, monitoring and enforcement are significantly improved.  
 

6. Other recommendations made in this submission include that: 
 

a. Offset and compensation be removed from the definition of “mitigate”, 
the relationship of “avoid, remedy, mitigate” be clarified, and a discrete 
regime be developed in that area (see [56] - [60] below); 
 

b. Full Compliance Monitoring and Enforcement (CME) proposals be 
developed and consulted on before the introduction of a full Bill (see 
[61] to [68] below);  

 
c. Clause 8(n) be strengthened, to clarify a generous jurisdiction for local 

authorities in their marine protection functions (see [69]-[73] below); 
 

d. An education requirement ought to be introduced for elected decision-
makers in relation to te ao Māori and tikanga Māori, in order for them to 
appropriately ‘give effect’ to the Tiriti.  “Giving effect” to Te Tiriti is also 
too general and needs to be made more certain (see [74]-[77] below); 
 

e. Where there is any choice between certainty and flexibility in drafting, 
you err on the side of certainty of environmental protection (see [78]-
[82] below); 
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f. Reference to various fundamental principles of environmental law be 
added as guidance for decision-makers (see [83]-[85] below); 
 

g. The concept of intrinsic values is retained in the Exposure Draft (see 
[86]-[87] below); and 
 

h. Concepts of species and population protection are added to the 
outcomes in clause 8 (see [88]-[89] below). 
 

7. ELI considers that many broad policy elements in or implied in the Exposure 
Draft need further consideration, especially in light of their relationship with 
reform elements excluded from the Exposure Draft.  There are “significant 
interdependencies with other elements of the resource management system 
for which policy analysis and development has yet to be undertaken.”1  For 
this reason many of our recommendations are for the Ministry for the 
Environment (MfE) to release detailed proposals on various subjects before a 
full NBEB comes before the Committee. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
1  See Interim RIS at pp 8-9.  This contingency extends to proposed reform of other areas of the resource management 

system.  For example, the Government has indicated a desire for both oceans and conservation law reform in the 
near term.  If – hypothetically – that reform eventually sought to abolish the New Zealand Conservation Authority or 
Conservation boards, or to adjust their functions with respect to local authorities, or adjusted local authority marine 
functions with respect to Fisheries New Zealand, our assessment of proposed NBEB institutional arrangements 
would be materially different. 



 
 

4 

BACKGROUND 

8. Establishing clear environmental limits was a task that underpinned the 
‘sustainable development’ philosophy of the Rio Declaration on Environment 
and Development, which in turn was intended to be reflected in the RMA.2  It 
also underpinned the direct descendants of that international work, including 
the United Nations Sustainable Development Goals with which present 
generations are more familiar. 
 

9. It was an anachronism that clear environmental limits were not set under the 
RMA.  They were “always the broad policy aim of the [RMA’s] framers from 
both major political parties”.  Early and optimistic predictions from the framers 
were that case law would clarify this matter in a timely manner.3  But, as noted 
by Resource Management Review Panel, commonly known as the 
“Randerson Panel”, these predictions were not borne out.4  It has become 
apparent that leaving such core matters to Courts has been a major failing of 
the RMA. 
 

10. ELI acknowledges that the NBEB intends, explicitly, to move away from the 
label of ‘sustainable development’.  But whatever the label, the broad policy 
intent remains to enable use of the environment within clear limits, with better 
clarity in relation to both the limits and the uses.5 
 

11. Along these lines, the Review Panel’s lead-up work proposed mandatory 
environmental limits to protect "biophysical aspects of the environment 
including freshwater, coastal water, air, soil and habitats for indigenous 
species".6  It said that such limits should incorporate “a safety buffer to 
manage risks and uncertainty.”7  These comments came among a number of 
other important indications that the Panel had taken a strong view on 
environmental limits, as in our view reflects the years of prior underpinning 
work across the globe.8 
 

 
2  As opposed to so-called lassiez-faire or ‘deep ecology’ approaches to environmental law. 
3  See Palmer, G W R, Environment – The International Challenge, VUP, Wellington, 1995, at p 173. 
4  See New Directions for Resource Management in New Zealand – Report of the Resource Management Review 

Panel, June 2020 at [16] (Review Report). 
5  In our assessment, hardly any other broad policy is politically or practically tenable.  Standing right back, the core 

philosophical change in the NBEB appears to be about how directive the state will be within limits.  Where the RMA 
favoured a more lassiez-faire effects-based approach, the NBEB favours a more directed objectives-based approach.  
In our view, this is in keeping with an emerging rule of environmental law at customary international law, and the 
principle of non-regression.  Our concerns are different, and relate to arrangements for the limits themselves.  These 
issues do not appear to be well-canvassed in the explanatory materials 

6  See the Review Panel’s Summary Report at p 3. 
7  Review Report at [61], and drafting suggestions at [129].   
8  This Panel posture for strong limits was also clarified in an exchange between Panel Chair Hon Tony Randerson QC, 

and Parliamentary Commissioner for the Environment, Hon Simon Upton.  See Upton’s comments in RMLA Salmon 
Lecture 2020, RMA Reform: coming full circle, and Randerson’s responses to those criticisms in an RMLA Mini 
Conference:  see Webcast : RMLA Mini Conference : Riding the wave of the future – RMLA, accessed 29 July 2021.  



 
 

5 

12. Much of the Government's own Parliamentary Paper appears to pick up the 
Review Panel’s posture on limits, and strong environmental limits appear to 
be a key part of the public-facing material accompanying the Exposure Draft.  
 

13. For example, the Parliamentary Paper labels the issue of environmental limits 
“pivotal” to achieving the purpose of the Act.  It says that environmental limits 
will make a “key contribution” to “protecting ecological integrity” of the natural 
environment.9  It calls for something like a precautionary approach:  
environmental limits must be set even where "there is a lack of full scientific 
certainty" about the environment and/or effects of human activities upon it.  
That is in order to avoid any "potentially serious or irreversible harm to the 
environment".10  It even goes far as to present environmental limits as a 
matter that “will help resolve conflicts” in resource use decisions, presumably 
because a very clear priority for ecological integrity would have been 
established.11 
 

14. Limits are also associated with another shortcoming of the RMA outlined by 
the Review Panel.  The RMA “does not address enhancing, restoring, 
regenerating the environment… some natural and physical resources are 
already over allocated and their life supporting capacity diminished”.12  After 
30 years of the RMA, human impacts on ecological life support systems have 
magnified in their complexity and reach.  The Parliamentary Paper, too, opens 
with a clear expectation that the the NBEB should lift degraded states, 
because at times this will be necessary.13  The Review Panel’s 
recommendation that limits ‘have teeth’ and are set in a way that ‘ensures 
sustainability and resilience’14 implies that limits may include necessary lifts 
from current state. 
 

15. Further, it appears that environmental 'boundaries', 'tipping points' and 
‘thresholds' need to first be determined by scientific enquiry (including 
mātauranga).  The proposed limits would appear to be biophysical limits 
related to the functioning and existence of the natural environment in question 
– sometimes referred to as a 'safe operating space'.  They would not be bare 
minima.  Only after limits are established would a policy process determine 
what resource use outcomes can be pursued above those limits. 
 

16. In ELI’s view, this strong policy intent for environmental limits is entirely 
appropriate.  Unfortunately, that policy is not reflected in the text of the 
Exposure Draft.  Moreover, there is a lack of detail in key areas.  ELI, then, 

 
9  Parliamentary Paper at [108].   
10  Parliamentary Paper at [159]. 
11  Parliamentary Paper at [121]. 
12  See Review Report at [53]. 
13  See Reform Objective 1:  ”protection and where necessary restoration of the natural environment, including its 

capacity to provide for future generations”.  See Parliamentary Paper at p 5. 
14  Review Report at [73]. 
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agrees with the reviewers of the Interim Regulatory Impact Statement (RIS).  
At this stage, “the case for the preferred options is not convincing”, at least 
those relating to environmental limits.15 
 

17. We next turn next to our concerns with the environmental limits as proposed 
in the Exposure Draft. 

 

THE RELATIONSHIP OF ENVIRONMENTAL LIMITS WITH OTHER PARTS OF 
THE NBEB 

Our recommendations  

18. ELI recommends that clause 7(1) must be strengthened.  We suggest that 
clause 7(1): 
 

a. Be amended along with clause 5 such that both directly reflect one-
another much more closely than in the present drafting; and 
 

b. Be amended such that environmental limits are not framed in terms of 
their purpose but in terms of an infinitive – ie that “environmental limits 
must guarantee…” or something substantively similar. 
 

19. Another approach may be to clarify that environmental limits are to be 
prescribed for a closely-focussed purpose set out in section 7(1) only, and not 
for the broader purpose of the Act contained in section 5(1). 

 

Why? - Relationship with the purpose of the Bill 

20. ELI welcomes the clearly mandatory nature of the environmental limits in 
clause 7 of the Exposure Draft.  We also welcome their linkage in clause 7(1) 
with the “ecological integrity of the natural environment” and/or “human 
health”.  These are matters close to the heart of the Bill, and to the Exposure 
Draft’s purpose.  But in our view, they are not made central enough.   
 

21. Limit-setting would appear to be ‘bound’ by the precautionary approach of 
clause 18, and by the purpose of the Act as set out in clause 5.  In our view 
this situation is likely to push the issue of limit integrity into arguments about 
the clarity of clause 5 itself.  Some of these arguments took almost 30 years 
to resolve under the RMA, and yet clause 5 does not look materially less 
complex than the present section 5 of the RMA.  Could history rhyme, if not 
repeat, under present arrangements?  Other submitters have dealt with 

 
15  See Interim Regulatory Impact Statement at p 9. 



 
 

7 

clause 5 issues in detail, and ELI does not propose adding to that discussion 
until the introduction of a formal Bill.16   
 

22. We would only add that – as components of, or things made under, the 
National Planning Framework – the environmental limits currently appear to 
need to “promote” the “environmental outcomes” of clause 8,17 or to ‘further 
the purpose of the Act’.18  This makes it unclear which direction is to be 
followed, how, or how these directions will relate.19  It especially invites 
argument when clause 8 has a long list of goals that can, and will, conflict in 
relation to the environmental limits.20 
 

23. In ELI’s view, this legislative architecture could well contribute to a situation 
where environmental limits are set in processes involving protracted litigation, 
open only to the community’s best-resourced interests, and at levels not 
closely or objectively linked to the “ecological integrity of the natural 
environment” and “human health”.  The obvious policy intent has been that 
the environmental limits are to achieve an imperative purpose.  Clause 7(1) 
should follow-through. 

 
Why? - Relationship with other parts of the NBEB 

24. Some properly-set environmental limits will already have been surpassed, as 
mentioned above.  Achieving such limits will entail clawbacks.  This must be 
the situation of the state of freshwater nationally, which is widely recognised 
as the project of a generation to clean up. 
 

25. However strongly environmental limits are positioned in an eventual NBEA, 
the case of already-exceeded limits shows that limits will constitute mere 
wish-lists unless other provisions are very explicitly linked to the limits, and 
signposted very obviously as being so linked.  Existing use rights, allocation 
and other provisions like those for out-of-scope ‘economic instruments’ are in 
this category.  Otago’s failure to phase out deemed water permits – despite 
obvious signalling in black-letter law 30 years in advance – presents a 
salutary tale along these lines.   

 

 
16  We endorse the submissions of Environmental Defence Society and the Royal Forest & Bird Protection Society on 

clause 5 issues, in particular on the need to avoid open-ended elements in the purpose – as issues with “enabling” or 
or “without compromising” might reprise issues with the word “while” under the RMA.  Similarly, there seem to be 
inappropriately open-ended components in “Te Oranga o te Taiao”. 

17  See clauses 7(2) and 8. 
18  See Exposure Draft at clauses 10 and 20. 
19  In this regard the Parliamentary Paper’s apparent desire to carry-over the RMA regime post King Salmon – ie 

Environmental Defence Society v The New Zealand King Salmon Company [2014] NZSC 38 – is not borne out.  See 
Parliamentary Paper at 120. 

20  Even the Parliamentary Paper acknowledges the inevitably of their coming into conflict.  See Parliamentary Paper 
from [119].   
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THE ‘LEVELS’ OF THE ENVIRONMENTAL LIMITS  

Our Recommendations 

26. Because of its fundamental importance to the NBEB, ELI recommends that 
MfE releases detailed proposals on the ‘levels’ of environmental limits and 
their relationship with ‘target’s before a full NBEB comes before the 
Committee.   
 

27. In addition, ELI recommends a normative framing for the Exposure Draft’s 
proposed environmental limits. This should include changes to: 
   

a. Ensure the purpose of the limits includes the concept of 
‘enhancement’. This could be achieved by either:  
 

i. Amending the purpose of environmental limits in 7(1), to “either 
to protect or enhance ecosystem integrity”; or 
 

ii. Amending clause 2 to include a fulsome definition of “protect” 
which includes concepts of enhancement, restoration, 
improvement, maintenance, protection and preservation; or 
   

b. Include a touchstone of substantive principles for decision makers to 
give effect to, such as the hierarchy of obligations in Te Mana o Te 
Wai, which prioritises first the “health and wellbeing of ...freshwater 
ecosystems” and second “the health needs of people”; applying this 
approach would require a description of a system displaying strong 
‘ecosystem integrity’ to guide prioritisation.25  
 

Why? 

28. As detailed above, and in contrast to the apparent position in the present 
clause 7, the Review Panel recommended limits for a safe operating space, 
sometimes a lift from current state, with explicit ‘buffers’ to manage 
environmental risks. 
 

29. The limit formulation, consisting of minimum state and maximum harm, paired 
with the purpose of ‘protection’ of ‘ecosystem integrity’ and/or ‘human health’ 
(neutral concepts when a specified reference is absent) does not set up a 
clear role for the ‘limits’. Are they ‘bottom lines’? If so, how will they be set in 
cases where ecosystems are already allocated beyond their safe operating 
space? The use of targets has been flagged, but we do not yet know their 
status. Their exclusion from the Exposure Draft suggests they will have 
different status to limits. To avoid a race-to-the-bottom line,  the  level at which 
we set limits, and their relationship to targets (which we presume are states 
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above biophysical minima) are of crucial importance and should be consulted 
on.  
 

30. We know that limits are expected to be precautionary.  But the Exposure Draft 
lacks a clear normative expectation about the environmental state these 
precautionary limits secure.21   
 

31. Environmental limit-setting will require a normative frame, in addition to the 
essential component of scientific analysis.  This is especially important where 
systems are less likely to exhibit clear threshold responses to cumulative 
effects.22  Without a clear normative frame for limits within the Act, decision 
makers will be obliged to imply or assert one, triggering the associated 
political and litigation bars which have obstructed effective and efficient limit-
setting under the RMA. 
 

32. A normative expectation for the limits could be implied by the requirement to 
‘protect’ at clause 7(1).  ELI does not favour this framing.  It is too loose.  In 
the absence of direction for improvement, in our view limits will default to 
current state, or worse – perhaps to easily-described tipping points which 
threaten current states (a ‘race-to-the-bottom line’).  This matter is partly 
captured by ELI’s recommendation (a). 
 

33. In addition, the notion of a normative framework cannot and will not hang 
essentially on the single word ‘protect’.  We are aware of advice given to the 
Government on this issue from respected professional, external and 
independent science advisors at Cawthron Institute.23  Important elements of 
that advice appears to have been passed over without in-depth canvassing in 
the explanatory materials.  
 

34. ELI’s recommendation (b) captures recommendations in that work that the 
legislation include a set of principles for setting limits and targets. We have 
referred to the principles in the RMA’s National Policy Statement for 
Freshwater Management 2020 (Freshwater NPS) as a starting point.  The 
Cawthron advice also contains a list of indicative ethical, best practice, and 

 
21  The definition of ‘ecological integrity’ does not provide a level of aspiration.  It comprises an assessment framework 

for diagnosing ‘ecological integrity’.  For a given ecosystem this could present anywhere on a spectrum from ‘poor’ to 
‘healthy’ at the time the Act comes into law. 

22  McFarlane K, Sinner J, Campos C, Clapcott J (2020) Environmental limits – a proposed framework for Aotearoa New 
Zealand.  Prepared for the Ministry for the Environment.  Cawthron Report No. 3530:  In defining environmental limits 
and targets, not all systems demonstrate clear threshold responses to increasing human pressures. Consequently, 
environmental limits cannot be defined based on natural system dynamics and scientific analysis alone, but also 
require a normative assessment of acceptable levels of system change. Fundamentally, the idea of a limit involves 
setting a maximum level of damage to a natural resource system that we are prepared to tolerate or accept. 

23  See McFarlane et al 2020.  
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specific guidance-based principles.  This may better assist decision-makers to 
give effect to a normative framework.24 

WHAT THE LIMITS WILL APPLY TO 

Our Recommendations 

35. Because of its fundamental importance of this matter to the NBEB, ELI 
recommends that MfE releases detailed proposals on this subject before a 
full NBEB comes before the Committee.  
 

Why? 

36. If environmental limits can only work effectively at the right ‘levels’, so too 
must those levels be set for the right ‘things’.  Clause 7(4) sets out the 
‘matters’ for which limits must be set.  In our view this list is not granular-
enough, even for top-level direction.  
 

37. Cawthron advice on this subject also appears to have been passed over 
without in-depth canvassing in the explanatory materials.   
 

38. Cawthron's advice would essentially describe section 7(4) as listing some of 
the ‘subject areas’ for which limits must be set.  It would not agree, as the 
provision itself is framed, that it sets out ‘matters’ for which limits must be set.  
The Cawthron conception of limits is at a much greater level of granularity or 
precision.  ELI favours a more granular approach, if nothing else than to 
reduce a first-round set of disputes over what to set limits for.25   
 

39. This is not a linguistic quibble.  In our view, the recent episode of the differing 
limits for dissolved inorganic nitrogen (DIN) for gravel- and muddy-bottomed 
streams under the Freshwater NPS shows that categories at the level set out 
at 7(4) do not identify the ‘things’ at a level that will avoid troubles of 
protracted political machinations or litigation. 

 

WHO WILL SET THE LIMITS? 

Summary and Our Recommendations 

40. The Exposure Draft contemplates that the Minister will have primary 
responsibility for setting environmental limits through the National Planning 
Framework.  But the Exposure Draft also leaves open the possibility that 

 
24  At pp 132 – 133, McFarlane et al 2020.  
25  See MacFarlane et al 2020 at 5.4.2. 
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regional limit-setting might be delegated to regional planning committees.  
There is no boundary on the Minister’s ability to delegate.26 
 

41. In ELI’s view institutional considerations are pivotal issues within the pivotal 
issue of limit-setting.  We do not favour the Exposure Draft model, and instead 
favour a much more explicit role for independent science advice in 
environmental limit-setting. 
 

42. Institutional issues are not well canvassed in the policy materials.  For that 
reason, ELI recommends that MfE releases proposals including detailed 
options for new institutions at some stage before detailed drafting of the full 
NBEB comes before the Committee. 
 

43. In case the currently-proposed institutional arrangement is retained, ELI 
recommends the key check and balance on environmental limit decision-
making must come in the form of transparency.  Schedule 2 must emphasise 
this. 
 

Why? 

44. Both the Minister and regional committees27 are clearly political/policy 
positions.  While many of these office-holders may have general legal duties 
relating to the use of scientific information in discharging their functions, they 
are not expert appointments. 
 

45. In ELI’s view, it is appropriate that regional planning committees contain 
political appointees.  That is part of democracy.  But if the pursuit for strong 
environmental limits is to be genuine and enduring, the plain 
acknowledgement that limit-setting will involve a political process has an 
equally-plain consequence:  it is that the NBEB must itself draw the 
boundaries for political input in limit-setting. 
 

46. A logical place for dealing with some of these issues might be in Schedule 2.  
But Schedule 2 appears only to be only about process.  It is not about 
decision-makers or institutions.  Yet experience with the RMA shows that 
processes for setting environmental limits of whatever kind, left to their own 
devices and influenced by politics, will not deliver limits matching the policy 
intent for environmental limits discussed above.28  Politics can and ought to 
decide what happens within biophysical limits. 

 
26  Clauses 11 and 12(1)(a); and clause 12(1)(b) respectively.   
27  See the presently-blank Schedule 3. 
28  The clearest RMA example of this came with the enactment of the Environment Canterbury (Temporary 

Commissioners and Improved Water Management) Act 2010, when elected regional councillors were simply replaced 
by statute.  The setting of catch limits for fish stocks under the Fisheries Act 1996 give another example of the same 
issue.  The Fisheries Act contains a clear bottom line of “ensuring sustainability” for future generations.  This concept 
with marked similarities to allowing resource use “without compromising the well-being of future generations”, as in 
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47. In ELI’s view, legacy institutions operating legacy processes will not meet the 

environmental limits policy intention of the NBEB.  To do so, there needs to be 
a more explicit role for independent science (including mātauranga) advice in 
the limit-setting.   
 

48. Cawthron recommended that an independent science evaluation body was 
essential in a process involving community input through regional planning 
committees.  We strongly support that advice.   
 

49. Yet nowhere in the policy materials are these issues canvassed in detail.  
Indeed the appearances are to the contrary – that various institutional roles 
were out of scope even from Review Panel stage.29  This is in marked 
contrast with the acknowledgement of the importance of the issues during the 
RMA‘s development.30  
 

50. The result is that the Exposure Draft model contains only half of the model 
that was advised.  Most crucially, the half that is missing provides the checks 
and balances in the limit-setting processes. 
 

51. We suggest that independent science (including mātauranga) advice should 
be included in one of two ways.  Both would involve changes to the Exposure 
Draft, in particular clauses 11 and 25.  They are to: 
 

a. Add independent science advice to decision-making processes before 
setting limits.  Add an independent expert body similar to the Climate 
Commission that determines what relevant science (including 
mātauranga) requires.  Leave policy actions to be taken as a result of 
limit recommendations in the province of the Minister and regional 
planning committees;31 and/or 
 

b. Add independent science evaluation after setting limits.  This proposal 
would use the Exposure Draft’s existing decision-makers and 
processes to set environmental limits.  An independent expert body set 
up outside the decision-making process would assess and report on 
the limits set by all the decision-makers in the system.  This body 
would have a duty to report publicly, and provide its data.  It should 

 
clause 5(1)(b).  Yet under that Act, even despite heavy science involvement in decision-making, bottom lines are 
adopted by a political decision-making process.  The limits set would seldom genuinely ”ensure sustainability”, 
typically being influenced by human desires about utilisation now, with discounted consideration of future needs. 

29  See for example Review Panel Report at [56]. 
30  See Palmer, GWR, Environment - The International Challenge, supra N3, at p 164. ELI surmises that political 

considerations might lie under this treatment.  In our view, if such considerations are part of the policy problem- and 
solution-space, they cannot and must be avoided. 

31 For example, if the existing natural state of the environment is already over the environmental limit, such bodies might 
decide the approach toward compliance over time. Clearly breech of a limit cannot mean immediate illegality. 
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also have access to the information used for limit-setting by the other 
bodies.32 
 

52. A combination of these approaches may be possible – ie separate agencies 
could be involved in setting and monitoring bottom-lines, as would befit the 
differing skillsets needed for the two tasks.  ELI does not express an opinion 
on whether it should be a new body or expansion of an existing one. It may be 
that we could expand two existing bodies to undertake the relevant roles: the 
EPA to set the limits and the PCE to monitor them as a watchdog. 
 

53. In case the currently-proposed institutional arrangement is retained, we 
assume that the Minister will be advised by MfE, and regional planning 
committees will be supported by a secretariat of regional and MfE officials.  In 
this arrangement, a key check and balance must come in the form of 
decision-making transparency.  For those reasons, ELI would recommend 
that provision be made in Schedule 2 for: 
 

a. Full information about the bases for environmental limit setting to be 
made public in advance; and 
 

a. Full and clear public disclosure of conflicts of interest of decision-
makers. 

 

WHAT PROCESS WILL LIMIT-SETTERS FOLLOW? 

54. In addition to all of the institutional considerations, the lack of content in 
Schedule 2 compounds the issues with the integrity of the NBEB’s 
environmental limit setting provisions.   
 

55. While there is no information about Schedule 2 to enable submitters to 
assume anything about it, with the utmost respect the lack of detail on such a 
pivotal issue does not engender confidence in the ability of the NBEB to get to 
truly environmental limits that are dictated by the needs of the environment in 
question rather than policy/political needs of the decision-makers. 
 

56. Whatever the institutional arrangement and whatever the process, the 
scientific input can only be as good as the data available.  For this reason, we 
suggest that the limit-setting provisions must be supported by a programme of 
monitoring in an appropriate manner and timeframe, with the results made 
public.  We envisage a set of duties much stronger than the existing section 
35 of the RMA, and that work will need to go into gaining a matching 

 
32  Cawthron’s advice discusses the options for functions and type of body in detail.  It favours a model more like ELI’s 

Option B. 
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resourcing commitment from all major political parties.33  We expand on these 
comments with respect to CME below. 

 

AVOID, REMEDY, MITIGATE & OFFSETS 

57. In ELI’s view, the usage of “avoid, remedy, mitigate” language in clause 
5(2)(c) of the Exposure Draft is confusing.  Its centrality to the purpose of the 
NENB is at odds with the Review Panel’s proposed policy shift away from 
effect-based management to one where this is ‘supplemented’ with outcomes-
based management,34 and with the apparent government policy intention to 
carry-over effects-based management primarily to fill gaps “not covered by 
limits or outcomes”.35 
 

58. The language also appears to be unconnected with any drafting features of 
the Exposure Draft.  This makes assessing its relevance to the scheme of the 
wider NBEB or RM system challenging – the proof again will be in its linkages 
to the likes of existing use, allocation and out-of-scope ‘economic instrument’ 
provisions. 
 

59. Of particular concern is the definition of “mitigate”.  ELI strongly recommends 
the removal of offset and compensation from this definition. Mitigation is part 
of a hierarchy dealing with the effects of an activity.  Offsets and 
compensation are legally classified separately.  They are additional matters 
which may be considered, according to accepted principles, after the 
‘mitigation hierarchy’ has been applied.36 
 

60. ELI recommends that MfE releases any detailed options for a discrete 
offsetting and compensation regime, ideally before the introduction of a full 
NBEB.37 

 

 

 

 

 
33  Reporting arrangements could usefully follow the principles in the United Nations Economic Commission for Europe 

(UNECE) Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in 
Environmental Matters, commonly known as the Aahus Convention.   

34  See Review Panel Report at [19], [59] and [61] 
35  Parliamentary Paper at [37], [86], and [113]-[118]. 
36  ELI endorses the EDS submission on offsets and compensation.  The Business and Biodiversity Offsets Programme 

(BBOP) sets out core principles which have been adopted in national Guidance prepared by the Biodiversity Working 
Group, and by the Department of Conservation.  

37  The design of such a regime could usefully be guided by the Business and Biodiversity Offsetting Principles, available 
here.  A core feature of this regime is that mitigation is always at the bottom of a hierarchy of avoidance and 
remedying.  One contemporary RMA example of such a hierarchy occurs in the “effects management hierarchy” of 
the Freshwater NPS – see 3.21.  ELI would welcome the opportunity to present design options if officials invited it. 
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COMPLIANCE, MONITORING AND ENFORCEMENT 

Our Recommendations 

61. We acknowledge that the Exposure Draft does not cover CME.  However, we 
recommend that MfE releases detailed CME proposals before a full NBEB 
comes before the Committee.  In those options we recommend much 
stronger arrangements than are currently provided for in section 35 of the 
RMA. 
 

62. ELI also recommends that the reformed system ought to better provide for 
communities being able to check the system on a public interest basis.  
Current checks are ad-hoc and undertaken as resourcing allows rather than 
by importance of issue.  In our view New Zealand needs greater public 
interest environmental legal aid, and/or a dedicated Environmental Defenders 
Office as in Australia.   
 

63. ELI also recommends that these proposals should include: 
 

a. Explicit provision for private prosecutions to occur; 
 

b. Assistance for increased environmental advocacy, such as via 
expanded public interest environmental legal aid, or a dedicated 
Environmental Defenders Office;  
 

c. Explicit oversight of regional committee performance by a body such as 
the Office of the Auditor-General; 
 

d. As mentioned above, the establishment of a science (including 
mātauranga) body to evaluate and monitor the environmental limits that 
are set. 
 

Why? 

64. The Interim RIS explicitly assumes “that all the proposed changes are 
implemented and funded.”38  Yet in the area of CME this has not happened in 
the past under any government. It cannot be assumed for the future. Explicit 
attention must be paid to funding and implementation, particularly to ensure 
CME. 
 

65. No NBEB legislative arrangement can succeed without adequately arranged 
and resourced CME systems. 
 

 
38  See RIS at p 48. 
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66. CME under the RMA has been a significant weakness. The Review Panel 
identified this, emphasising “both statutory provisions and institutional 
arrangements” but clearly also identifying resourcing and capacity issues, 
bias, and – “from time to time” – conflicts of interest.39 
 

67. The Review Panel noted that “lax compliance and unmonitored activities can 
throw the whole system off course and threaten progress towards plan 
outcomes”. 
 

68. In our view, such criticism is more than a moderate under-statement.  For 
example, almost 5400 ha of freshwater wetland and 60 ha of saline wetland 
was lost to non-natural causes between 1996 and 2018.  For the vast 
majority, it appears that the loss was unlawful.40  But compliance is not being 
monitored by authorities, nor is compliance being enforced.41  A focus on 
guidance and national trend monitoring has not arrested these kinds of 
trends.42  In ELI’s view, more attention needs to be paid to regional oversight, 
and explicit system design for CME.  System links between compliance 
monitoring, state of the environment monitoring and monitoring progress on 
limits/outcomes will be crucial. 

 

MARINE ENVIRONMENTAL CONTROLS 

Summary 

69. ELI very strongly supports clause 8(n) of the Exposure Draft, which appears 
to protect the position that local authorities can manage marine and fisheries 
resources.  In our view, this measure ought to be added to by clarifying 
unambiguously generous powers for local authorities in their marine 
protection functions.  
 

Why? 

70. A particularly significant recent Court finding on the RMA has been that 
regional councils may control fisheries resources in the exercise of their RMA 
functions, provided they do not do so to manage those resources for Fisheries 
Act purposes.43  This enables communities to choose their own visions for the 

 
39  See Review Report summary at [35] to [38].  Recent RMLA implementation hui also identified that “Implementation 

failure is a key contributor, some consider the main contributor.” 
40  Over this time, most councils had rules in place requiring consent for wetland destructions.  However, few councils 

have recorded consents relating directly to wetland destruction. See Denyer and Peters (2021) Root Causes of 
Wetland Loss in New Zealand National Wetland Trust at p 22.  That report is available here.   

41  See National Wetlands Trust reports.  
42   We acknowledge that the Compliance and Enforcement Special Interest Group has helped drive improvements in 

guidance for council CME approaches, for example through developing a risk-based compliance framework and 
annual analysis of CME metrics. MfE’s monitoring of trends in RMA implementation has focussed on national trends  
(Ministry for the Environment (2020) Trends in Resource management Act Implementation: National Monitoring 
System 2014/15 to 2018/19) 

43  See Trustees of the Motiti Rohe Moana Trust v Attorney-General [2019] NZCA 532. 
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state of their marine environment, without adversely affecting fishing interests.  
 

71. That finding was in a Court of Appeal case now known as Motiti.  The case 
involved technical interpretation matters, including on RMA amendments of 
2003 about maintaining indigenous biodiversity.44   In ELI's view Motiti was a 
welcome finding.  But its framing around local authority “purposes” means that 
in planning processes under the RMA, fishing industry interests can always 
easily challenge proposed marine controls not only on merit, but also on 
jurisdiction.  This is not an optimal situation, and favours well-resourced 
fishing industry interests.  It needs strengthening.  
 

72. If the NBEB wishes to pursue a truly strong marine environmental policy, it 
should give councils unambiguously generous powers for marine protection.  
The true frustration underlying Motiti was that Fisheries New Zealand 
continues, under commercial pressure, to insist that its own mandate is a dual 
utilisation/sustainability one.45   The Supreme Court has found that 
sustainability is paramount under the Fisheries Act.46   This issue is outside 
the strict scope of the NBEB.  But in our view, nor will the NBEB be able to 
deliver on its apparent oceans policy intentions if it leaves the door open to 
Fisheries New Zealand maintaining its present posture on the Fisheries Act.  
 

73. A regional council’s jurisdiction viz a viz the administration of the Fisheries Act 
should be clear in advance.  It is not acceptable to allow a known existing 
bureaucratic tug-of-war to endure through a reform process involving the very 
participants of that tug-of-war. 

 

IMPLEMENTING TE TIRITI  

74. Practically-speaking, for clause 6 to have its intended effect, ELI considers 
that an education requirement ought to be introduced for elected decision-
makers.  The NBEB itself may or may not be the place to do that.   
 

75. If decision-makers do not have the requisite knowledge to engage with the 
principles of Te Tiriti, (which includes te ao Māori and tikanga Māori) then they 
cannot appropriately ‘give effect’ to it. 
 

76. In relation to drafting, ELI considers that the approach in the Conservation Act 
1987 to “giving effect” to Te Tiriti should not be repeated.  A very strong and 
very general command coupled with little in the way of specifics will not make 

 
44  See section 30(1)(d) and (1)(ga) RMA functions. Section 30(1)(ga) was introduced by the Resource Management 

Amendment Act 2003. 
45  For a very recent example, see Review of Sustainability Measures for Snapper (SNA 8) for 2021/22, Fisheries NZ 

Discussion Paper No: 2021/09, June 2021 at [57]. 
46  See New Zealand Recreational Fishing Council Inc & Ors v Sanford Limited & Ors[2009] NZSC 54 at [6]-[14]per Elias 

CJ; and [39]-[40] per McGrath J. 
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for certain-enough law, and will lead to extensive litigation to help clarify its 
application.  That is not desirable for anybody.  We expand on other clarity 
issues below. 
 

77. To ensure that the policy of clause 6 is delivered on, ELI recommends that 
further articulation of what it means “to give effect” is needed throughout the 
NBEB.  For example, it may be appropriate to include “kaitiakitanga and 
stewardship” in clause 8(h). 

 

MISCELLANEOUS  

Certainty over flexibility 

78. The drafters of the RMA considered its purpose clear and the direction to 
decision-makers about the priority of Part 2 of the Act clear.  Yet, despite that, 
lawyers and judges interpreted the general statements in a manner at odds 
with the Act’s original intention, watering down the environmental protections 
and thereby approving more development activities than originally intended. 
The result was the ‘death by a thousand cuts’ that has been complained of. 
 

79. These same pressures will undoubtedly occur in the new system.  
Considerable effort and resources will be expended in order to ‘get around’ 
any restrictions on development activities.  We anticipate that lawyers arguing 
over the meaning of words in the eventual NBEA will litigate anything 
uncertain if their client has an interest in a particular gloss, and has deep 
enough pockets.  This is typically where there is the promise of profits from 
development activities.  To some extent these issues are part and parcel of 
law, but we consider that the need for avoidable litigation should be minimised 
through a reform process.  
 

80. To this end, ELI recommends that, where there is any choice between 
certainty and flexibility in relation to environmental protection, you err on the 
side of certain drafting.  Flexibility in relation to ‘use’ can come ‘above’ that 
certainty.  It is better to provide for narrow but fixed application of tests and 
definitions than to produce the conditions for arguments that unbalance the 
protections in an unintended way, as occurred under the RMA.  
 

81. As an illustration of current drafting issues in the Exposure Draft, the words 
“without compromising” in clause 5(2) are arguably stronger than the word 
“while” in section 5 of the RMA.  We are even confident that this was the 
drafters’ intention.  But these words are not certain enough.  To “compromise” 
can mean to negotiate an agreement where both sides reduce what they 
receive (or both sides share in any negative effects), or it can refer to simply 
creating a negative effect on one side.  Might one of those meanings be 
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argued by lawyers in the future to water down the intended protection of 
clause 5, just as happened to ‘while’ in section 5 of the RMA?  Perhaps this 
new clause 5 would be better worded by using “without impairing”, on the 
basis that “impair” does not have the same inherent ambiguity as 
“compromise” does.  
 

82. We also recommend that full use be made of parliamentary history materials 
to define intended meaning and application so that future decision-makers – 
including judges – be appropriately guided in their interpretation of the Act. 
 

Environmental law principles 

83. The RMA reflected the incremental development of important principles of 
environmental law, including at international law.  The Exposure Draft appears 
to have ignored much of that, at least on its face. We suggest that it is 
important to make explicit a range of principles that decision-makers need to 
apply in their decisions. This might assist in particular in the issue of ‘levels’ of 
the limits discussed above. 
 

84. In another application, there will no doubt be some kind of permitting system 
under the new regime. In order to provide more guidance and thus certainty 
that decision-makers will apply the new Act as intended, such principles 
should be specified in the Bill. This assists the certainty point made in the 
previous paragraph.  
 

85. ELI recommends that:  
 

a. The reference to the precautionary approach be retained; 
 

b. Reference to other fundamental principles of environmental law be 
added as guidance for decision-makers, including: 
 

- Kaitiakitanga, stewardship and intrinsic value:  that all persons 
have the obligation to care for and promote the well-being of the 
natural environment, regardless of its worth to humans, and to 
place limits on its use and exploitation; 
 

- Equal access to justice and information;  
 

- Non-regression: that actions should not be allowed if they have 
the net effect of diminishing the legal protection of the 
environment or of access to environmental justice; 
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- Progression: that laws and policies are regularly revised and 
enhanced in order to protect, conserve, restore, and ameliorate 
the environment, based on the most recent scientific knowledge 
and policy developments; 
 

- ‘Right to Environment’: Each human, present and future, has the 
right to a safe, clean, healthy, and sustainable environment. 
 

- ‘Polluter pays’:  all pollution must be remedied by the polluter; 
legal liabilities cannot be transferred by title to others nor 
shielded by the corporate veil. 
 

Intrinsic values 

86. In its reference to the “natural environment”, the Exposure Draft has jettisoned 
the language of ‘intrinsic values’ from Part 2 of the RMA.  The Exposure Draft 
defines the natural environment in terms of ‘resources’ and the functional and 
structural facets of ecosystems.  The notion of intrinsic values – the natural 
environment having value for its own sake – has been lost.  This is arguably 
at odds with te ao Māori views of the natural environment, including those 
expressed in the concept of Te Oranga o te Taiao in clause 5 and the 
outcomes in clause 8. 
 

87. ELI recommends that the concept of intrinsic values is retained in both 
clause 5 (Purposes) and clause 8 (Outcomes). 
 

Species and Populations 

88. The Environmental Outcomes in clause 8 do not directly include the 
protection, restoration or enhancement of species or their constituent 
populations.  Species do comprise one of the facets of ecological integrity as 
defined in Section 3, but the absence of species and population protection in 
Section 8 means that these outcomes are not to be directly promoted.  In our 
view this is a significant oversight in the Exposure Draft. 

 
89. ELI recommends that the concepts of species and population protection is 

added to clause 8 (Outcomes). 


