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Stewardship Land in Aotearoa New Zealand 

Submission by The Environmental Law Initiative 

 

TO: The Department of Conservation (DOC) 

Tēnā koe 

The Environmental Law Initiative (ELI) thanks you for this opportunity to submit on 

Stewardship Land in Aotearoa New Zealand – Options to Streamline processes for 

reclassification and disposal (Discussion Document). 

We would welcome the opportunity to discuss our submission with DOC staff. 

 

 

Panel processes 

1. These amendments would alter the process for assessing and reclassifying 

stewardship land.  In that process, two National Panels will make a “genuine 

technical assessment” of the conservation values of parcels of stewardship land.  

They would make recommendations for appropriate classifications accordingly, with 

a Ngāi Tahu Panel adding its views on cultural values in South Island stewardship 

land. 

 

2. ELI has significant concerns about the Panel processes. We have written to the 

Minister and Director General separately on these issues.  Briefly, our concerns are:  

 

a. Lack of transparency – The Terms of Reference for the panel do not provide 

detail about how Panels will consult, and with whom, and the evidential basis 

on which Panels will make their assessments;1 

 

b. Conflicts of interest – Panel members include many long-serving New 

Zealand conservation experts.  However, ELI is deeply concerned about the 

potential for conflicts of interest involving the mining industry and other 

 
1  We understand that the published terms of reference may have been amended, but the amendment not publicly 

disclosed.  We have requested that all Panel meetings and consultations are minuted and made public (as for the 
New Zealand Conservation Authority and Conservation Boards), and that the evidential basis of conservation values 
(either provided by DOC or gathered by the Panels) is also made public.  The latter would strengthen public 
involvement in the process and would allow the public to make their own assessment of conservation values. 
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industry groups.2  There are current panel members who have undisclosed 

mining and other interests.  Furthermore, a lack of transparency allows 

interests to sway panels away from a “genuine technical reassessment of 

conservation values”; and 

 

c. Prioritising the assessment of land for mining – ELI is aware of an ‘interim 

direction’ from the Minister to Panels to prioritise “the assessment for 

reclassification of any stewardship land where applications are sought for 

mining access arrangements”.3  No detail on this direction has been provided.  

In ELI’s view, this prioritises mining interests and directly undermines the 

‘guiding principle’ of the reassessment process, a “genuine technical 

assessment of conservation values.”  It also explicitly ignores priorities for 

national park addition that have long since been identified.4 

 

3. In our view these issues are likely to result in trade-offs being made at the margins of 

conservation land like Kahurangi, Paparoa and Westland/Tai Poutini National Parks. 

 

 

Implications for the Te Wāhipounamu World Heritage Area  

4. Any stewardship land disposal resulting from this process within the Te 

Wāhipounamu/South West New Zealand World Heritage Area, will: 

 

a. Reverse the rationale for which Te Wāhipounamu was inscribed by UNESCO:  

the “strong protective measures taken by the New Zealand authorities”;5 

 
2  See Panel Terms of Reference at 16, and Cabinet Paper at para 46 with respect to the conflict identified initially.  Any 

actual, potential or apparent mining or other conflict must be likely to raise the legal risk against decisions flowing 
from Panel recommendations:  see Evans v Parole Board [2005] NZAR 324; Wilson v White [2005] 1 NZLR 189 (CA) 
and similar authorities. 

3  See Improving the process for reclassification of stewardship land – Cabinet paper by Hon Kiripatu Allan, Minister of 
Conservation, dated 23 August 2021 (Cabinet Paper) at paragraphs 10 – 12 and 54 – 60. 

4  See for example the very explicit reclassification proposals in section 6.4.1 of the Mount Aspiring National Park 
Management Plan – June 2011; section 4.5.1 (b) of the Westland Tai Poutini National Park Management Plan 2001 – 
Amended 2014; and section 4.1.3 of the Fiordland National Park Management Plan 2007.  See also the weaker 
comments at section 2.1.6 of the Aoraki/Mount Cook National Park Plan 2004. 

5  See https://whc.unesco.org/archive/1990/cc-90-conf004-10e.pdf - accessed 23 February 2022, at page 2. 

https://www.doc.govt.nz/globalassets/documents/about-doc/role/policies-and-plans/national-park-management-plans/mount-aspiring/mount-aspiring-national-park-management-plan.pdf
https://www.doc.govt.nz/globalassets/documents/about-doc/role/policies-and-plans/national-park-management-plans/mount-aspiring/mount-aspiring-national-park-management-plan.pdf
https://www.doc.govt.nz/globalassets/documents/about-doc/role/policies-and-plans/national-park-management-plans/westland/wnpmpamendedjune2008.pdf
https://www.doc.govt.nz/globalassets/documents/about-doc/role/policies-and-plans/national-park-management-plans/westland/wnpmpamendedjune2008.pdf
https://www.doc.govt.nz/globalassets/documents/about-doc/role/policies-and-plans/aoraki-mount-cook-np-management-plan-2.pdf
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b. Constitute New Zealand failing to honour the 2003 International Council on 

Mining and Metals (ICMM) “No-go Commitment”6 and 2013 World Heritage 

Committee Decision 37 COM 7 (Part III);7 and   

 

c. Constitute the New Zealand government abdicating its World Heritage 

Convention responsibilities at international law, and its informal 

responsibilities to responsible mining interests. 

 

5. The combination of the No-go commitment and Decision 37 has seen extractive 

industry interests commit to forgo mining opportunities worldwide – including in the 

Democratic Republic of Congo, Belize, and Keyna.  In our view, if these 

commitments could be respected by those nations in relation to large known mineral 

deposits, they can be respected by New Zealand in relation to the marginal 

remaining mining possibilities in Westland and Buller. 

 

6. In short, any stewardship land disposal resulting from this process within the Te 

Wāhipounamu/South West New Zealand World Heritage Area must endanger its 

very status. 

 

 

Faulty justifications for legislative Amendments 

7. The proposed amendments suffer from a seriously deficient problem definition.  The 

result is proposed amendments offering solutions to problems that do not exist and 

leaving a number of real problems – for example resourcing issues and vested 

interests influencing outcomes – without solutions. 

 

8. First, the problem definition is underpinned by Government direction to reclassify 

stewardship land with ‘urgency.’  There is no clear or convincing explanation as to 

why this process needs to be undertaken urgently, nor any analysis as to whether 

urgency will be obtained by working through a lengthy legislative reform process.  In 

 
6  This included commitments to “Respect legally designated protected areas” and “Not explore or mine in World 

Heritage properties”; and that “All possible steps will be taken to ensure that existing operations in World Heritage 
properties as well as existing and future operations adjacent to World Heritage properties are not incompatible with 
the Outstanding Universal Value for which these properties are listed and do not put the integrity of these properties 
at risk.” 

7  Decision 37 urged all State Parties to the World Heritage Convention and the leading industry stakeholders, to 
respect the ICMM “No-go commitment” by not permitting extractives activities within World Heritage properties, and 
by making every effort to ensure that extractives companies located in their territory cause no damage to World 
Heritage properties, in line with Article 6 of the Convention. 
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our view, reclassification is a once in a generation process that needs to be 

undertaken with care rather than urgency, and pressing on with well-resourced 

existing processes is likely to be faster than taking processes through legislative 

reform of dubious necessity.   

 

9. One reasonable reason that speed might be justified is that the processes leading to 

the creation of stewardship land in the 1980s identified that all significant areas of 

land to be passed into DOC as stewardship land did have significant conservation 

values.8  This reason is not mentioned. 

 

10. Second, the problem definition fails to explain any implications for judgments that 

land has ‘low or no conservation values’ in the context of: 

 

a. Te Mana o te Taiao, the Aotearoa New Zealand Biodiversity Strategy 

(Biodiversity Strategy), a document which is supposed to provide strategic 

guidance for biodiversity conservation until 2050;  

 

b. Climate Change Commission proposals for native forest expansion and 

restoration, and corresponding Panel directions to pay heed to those 

proposals;9 or  

 

c. The present statutory definition of “conservation”, which includes “preserving 

options for future generations”;10 

 

11. In the face of dual biodiversity and climate crises, it is inconceivable that any 

significant area of stewardship land would have values so depleted as to be 

incapable of restoration, or of providing a buffer for species migration. 

 

12. Third, the problem definition refers to “rights and interests” in stewardship land.  Yet 

with the exception of possible tangata whenua rights and interests, it has been plain 

that from the beginning stewardship has been about preservation of ecological 

value.11  That people have only statutory privileges in any conservation land is a 

 
8  ELI CEO Mike Britton was Executive Assistant to the Minister of Conservation Hon Philip Woollaston at the time.  
9  See the Climate Change Commission’s 2021 Draft Advice for Consultation at 3.8.7 (as to native forest establishment) 

and 6.2.1 (as to all of Government response).  See also Panel Terms of Reference at paragraph 16g. 
10  See section 2 of the Conservation Act 1987. 
11  See respectively Woollaston, P Stewardship Land and DOC - the beginning - A paper commissioned by the 

Parliamentary Commissioner for the Environment – September 2012, and section 17O of the Conservation Act.  
Similarly, CMA access arrangements and permits are in the nature of statutory privileges.   
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fundamental feature of the political settlement for that land, enshrined in the 

Conservation Act.  This settlement is now generations long. 

 

13. Fourth, much of the problem description emphasises the complexity, time-consuming 

nature, and expense of reclassification efforts to date.  Yet many of the identified 

problems cannot and will not be solved by the proposals.  This is the case with: 

 

a. Surveying cost issues – something that need not necessarily arise except in 

the case of part-parcel disposals, where such costs could be borne privately 

but where that solution is not proposed;12 

 

b. An apparent need for “wider government consultation” – something that the 

reform proposals cannot and will not alter, and where existing non-legislative 

DOC / Ministry for Business Innovation and Employment (MBIE) information-

sharing arrangements have been muddied;13 

 

c. Disposals processes – something that the reform proposals do not propose to 

alter, and probably could not alter at the level of detail, being the levels where 

most costs lie;14  

 

d. A need to consult tangata whenua – something that the reform proposals 

cannot, will not and should not alter; 

 

e. A need to “collate and consider all conservation values” – something which 

these process changes will not alter and could not tenably alter – it is the 

fundamental task needed for reclassification.   

 

 

 
12  See also page 34 of the Discussion Document, where references are made to the Cadastral Survey Rules, and 

DOC/Land Information New Zealand discussions.  The Cadastral Survey Rules are rules about surveys, not when 
surveys are required.  They imply no automatic survey requirement in reclassification, as the Discussion Document 
implies.  Internal DOC analysis confirms that surveys are not automatically required for reclassifications, and 
ultimately that surveys are needed only to gain sufficient definition to issue a title, which in turn is needed only to 
exchange or dispose land.  Refer OIA-643, Attachments at pages 2 and 11, accessed here on 9 March 2022.  Plainly, 
then, the need for a survey will mostly affect disposal scenarios, or where it is needed because of newly-created 
Public Conservation Land (PCL)/river boundaries.  Neither set of issues are addressed by the Discussion Document 
in any manner that will consistently solve the known issues.   

13  See Cabinet Paper at pp10-12 and Discussion Document at p 34. 
14  A very high proportion of potential stewardship land disposals will probably be subject to right of first refusal disposal 

processes legislated in Treaty of Waitangi settlement Acts.  For example, almost all Western South Island disposals 
would appear to be subject to Part 9 of the Ngāi Tahu Claims Settlement Act 1998.  Plainly, materially amending this 
process is untenable. 

https://www.doc.govt.nz/globalassets/documents/about-doc/oia/2021/oiad-643-attachments.pdf
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14. Finally, other key factors that have plainly led to historical reclassification delays go 

unidentified and unaddressed by proposals.  For example, historically low levels of 

funding through Vote: Conservation are only tangentially mentioned.15  In turn, one 

underlying cause of low appropriations – generally ambivalent government and 

senior DOC management attitudes to “genuine technical reassessment” of 

stewardship land over the past 35 years – is not mentioned at all – despite internal 

DOC analysis identifying this as a key barrier.16  In our view addressing these key 

resourcing issues is much more likely to progress robust reclassification at speed 

than using DOC resources on statutory amendments – which are unnecessary for 

reasons explained throughout this submission. 

 

 

No shortening of public participation timeframes 

15. This section of the Discussion Document opens by describing the present 

consultation process in section 49 of the Conservation Act – which provides forty 

working days for submissions – as ‘long’.  The case for ‘consistency’ is made against 

sections 119/120 of the Reserves Act, which provide two weeks for public 

submissions.17 

 

16. In describing one process as ‘long’, rather than the other as ‘short’, the true concern 

of the proposal is apparent.  These proposals have less to do with ‘consistency’ than 

with shortening consultation processes.  Section 49 timeframes must remain, and all 

Panel consultations should span forty working days.  The most major conservation 

land classification effort in a generation is not the time to be shortening public 

participation timeframes, and certainly not upon the summary analysis the subject 

has received in the Discussion Document. 

 

17. The Discussion Document raises only the obvious point that shorter timeframes will 

make processes more ‘efficient’.  It also asserts that shorter timeframes will make 

Panels more ‘effective’.  It does so without analysis. 

 

18. An analysis of this issue might observe that the Reserves Act dates from 1977; the 

Conservation Act from 1987.  In our view, Parliament must have intended the 

 
15  See short references on page 10 and 35 of the Discussion Document.  
16  Refer OIA-643, Attachments at p 2, accessed here on 9 March 2022. 
17  See Discussion Document at page 21. 

https://www.doc.govt.nz/globalassets/documents/about-doc/oia/2021/oiad-643-attachments.pdf
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difference in timeframes.  Perhaps in the decade separating the Acts, Parliament 

recognised a growing respect for public participation.  The Discussion Document is 

silent on this issue.  Submitters ought not to have to check Hansard for themselves, 

or to guess at whether the issue has been considered by officials before releasing 

these proposals. 

 

19. In addition to retaining a forty working day timeframe, ELI suggests: 

 

a. Curtailing submission rights to mining parties benefitting from the Minister’s 

“interim direction” to Panels to prioritise “the assessment for reclassification of 

any stewardship land where applications are sought for mining access 

arrangements”; 

 

b. Giving Panels powers to strike out purported but non-independent expert 

evidence, much as the Environment Court has through section 41D of the 

Resource Management Act 1991 (RMA); and 

 

c. Making public in advance all information on the conservation values of areas 

being considered at a hearing, and making Panels subject to the Official 

Information Act 1982 (OIA).  

 

 

Functions of hearings not to be altered 

20. Question 8 of the Discussion Document asks about the “function of a hearing”.  ELI 

cannot see that any of the proposed amendments bear upon this,18 and cannot see 

that any change to the “function of hearings” could be appropriate. 

 

21. In ELI’s view, the function of a hearing is clearly set out in s 49 of the Conservation 

Act.  A hearing focuses on ‘objections’.  The reason for this focus is that 

Conservation Act hearings deal only with conservation land.  Conservation land is 

held “for conservation purposes”.  Held for the “preservation and protection of its 

natural and historic resources for the purpose of maintaining their intrinsic values, 

 
18  Notwithstanding that the identified changes being supposedly the only areas considered appropriate for review:  see 

Discussion Document at page 17. 
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providing for their appreciation and recreational enjoyment by the public, and 

safeguarding the options of future generations.”19 

 

22. Likewise, section 49 hearings can deal only with concessions, which are statutory 

privileges.  No private property “rights”, properly characterised, are affected.  Not 

even resource consents, authorisations that mostly affect private land and are in 

many cases available ‘automatically’ following an application, are real or personal 

property.20   

 

23. Conservation Act consultations can be measured against an alternative, for example 

as in Schedule 1 of the RMA.  Under that process, local authority plan proposals are 

treated relatively neutrally:  submitters can simply “submit on” the proposals. 

 

24. Relative to Conservation Act proposals, RMA plans pursue a wider array of policy 

purposes reflecting the RMA’s wider purpose.  They also affect private land, and 

squarely affect private rights and interests.  In that context, a more neutral treatment 

is appropriate.  RMA planning processes are and should be more akin to mediated 

outcomes between various interests, public and private. 

 

25. Reclassification decisions are different.  ELI accepts that in practice, those who hold 

concessions may need, and should have, general certainty about their privileges.  

However, maintaining these privileges is not the policy objective of the Conservation 

Act.  The practical corollary is plain.  On conservation land, in a once in a generation 

classification exercise, there is no justification for the functional equivalent of a 

mediated planning process or outcome.  Hearings should be about objections to 

government proposals. 

 

 

 

 

 

 
19  See section 2 of the Conservation Act. 
20  See sections 87A and 122 of the RMA, respectively. 
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Proposals on Panel, Ministerial and NZCA roles not appropriate reclassification 

functions in law  

Who does what? 

26. There is an existing statutory process to classify land and provide advice to the 

Minister.  That process involves the New Zealand Conservation Authority (NZCA) 

and Conservation Boards. 

 

27. Parliament has chosen these bodies to represent the community on reclassification 

and other issues.  It has scrutinised the appropriate expertise for NZCA appointments 

on three occasions, and deemed that expertise appropriate to “consider and make 

proposals for the change of status or classification of areas of national and 

international importance”.21  Both the NZCA and Boards have been asked – and 

have provided advice – on several occasions about priorities for reclassification. 

 

28. The Discussion Document provides only a perfunctory rationale for abandoning this 

longstanding statutory process, and for departing from the much-scrutinised 

matching of NZCA and Board expertise with reclassification functions.  For example, 

the “assessment of options” refers to “delivering clarity on the status of land, and 

appropriate protection”.22  In ELI’s view it is obvious that the Minister receiving a 

single view on the status will be “clearer” than receiving many potentially-differing 

views.  However, the unstated assumption is that where the NZCA and a Panel may 

differ, Panels will always arrive at the “appropriate” classification.  Plainly, 

Parliament’s view is the opposite. 

 

29. The Discussion Document contains no proposals that would clearly delineate Panel, 

Panel secretarial, Ministerial, NZCA and Board reclassification functions in law.  In 

our view, the result is that any reclassification decisions made under present 

processes are likely subject to legal risk, including from the NZCA, Boards, or any 

groups who can nominate to those bodies.23  

 

 
21  See section 6D of the Act and its references to amendments on NZCA appointments; section 6P on Board expertise; 

section 6B(1)(e) on NZCA reclassification functions; section 6M(1)(d)(i) for Board reclassification functions; and 
paragraph 44 of the Cabinet Paper on Panel appointments.  Note, for example, the inclusion of “earth science” 
experts in Panel processes – and the lack of corresponding expertise in NZCA appointment criteria. 

22  See Discussion Document at page 26. 
23  Including many Māori, science, conservation and public interest groups:  see sections 6D and 6P of the Act. 
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30. That is because each of NZCA and Boards are likely legally entitled to receive any 

information given to Panels.24  They can almost certainly give their views on the 

reclassification options to the Minister outside the proposed public process.25  Given 

the statutory reclassification functions of the NZCA and Boards, it is also possible 

that the Minister cannot lawfully take reclassification, exchange or disposal decisions 

under sections 8, 18, 16A or 16 of the Act respectively without receiving NZCA or 

Board advice. 

 

31. In our view the solution ought not to be legislation specifically preventing the NZCA 

and Boards from inputting into reclassifications.  These bodies are not an 

impediment.  Parliament chose these bodies in large part precisely for 

reclassification.  Instead, the solution will be a structure where Panels have the 

power to gather information themselves, in addition to merely receiving information 

from DOC.  They ought to pass their recommendations to the NZCA and Boards.  

The NZCA and Boards will be well placed to input significant local- and national-level 

conservation and cultural expertise into the process, helping to ensure a genuine 

technical assessment of conservation and other values – meeting one of the key 

objectives of the reclassification process. 

Can the Minister depart from recommendations? 

32. In addition to the above issues, the Discussion Document does not deal with the 

Minister’s ability to depart from or modify Panel recommendations.  Present 

arrangements would constrain the Minister chiefly by section 6 (DOC functions) and 

section 4 (Treaty of Waitangi) of the Act.  In our view, this will be wholly-

unsatisfactory for reclassifications.   

 

33. If the Minister is constrained by the open-textured language of section 6, the 

conservation advocacy duty in section 6(b) looms particularly large, but is almost 

untested.  Similarly DOC is known to misunderstand or misapply its section 6(e) 

functions – tourism and recreation related – from conceptual to operational levels.  

 
24  Panels have the reclassification functions recorded in footnote 18, and each has “all such powers as are reasonably 

necessary to carry out its functions”:  sections 6C(1) and 6N(1) of the Act.  As such, where DOC is collating extensive 
reclassification-related information and giving that information to Panels; and where giving the same information to 
the NZCA or Boards would be a simple matter of circulation, the NZCA and Boards likely have the power to require 
that information from DOC. 

25  As a simple matter of discharging their statutory functions, and notwithstanding they can also appear at the public 
processes through sections 6C(5) and 6N(3) respectively. 
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DOC and Ministerial posture on section 6 functions gives little confidence that those 

functions are carefully adhered to.26 

 

34. ELI is also familiar with the section 4 dimension that has loomed large in recent 

conservation developments.  If the Minister is to be guided heavily by section 4, as 

she should be, regrettably the situation will not be clarified.  Section 4 is a “strong” 

command, as the Supreme Court has said, but it is not “crystal clear” as the Minister 

has said. 

 

35. We are aware the Crown will not release advice to clarify how section 4 might apply 

in a range of situations, including reclassification.  That is despite the Supreme Court 

making only “general observations” on the effect of section 4, and making explicit 

comment that it would not be appropriate to make general rulings on the provision’s 

effect, even with regard to how it affects relatively narrow matters like concessions.27   

 

36. We have analysed the position in other contexts, and in the absence of any serious 

guidance from officials in any context, formed the view that unless there is any 

significant amendment to the Conservation Act, section 6 defines “what DOC can 

do”, with section 4 adding the single most significant overlay to “how DOC does what 

it does”.  In our view, this will not be an adequate guide to Ministerial discretion in 

relation to Panel recommendations. 

 

37. Even though we hold considered views on how those provisions would apply to 

reclassifications, the lack of formal clarity is not tenable through such a significant 

process as this.28 

 

 

 

 
26  For example, ELI is familiar with the legal situation relating to the Oparara Arches Development.  DOC’s receipt and 

use of funds for that development came from the now-defunct Grow Regions programme.  Funds were for explicit 
“regional economic development” purposes, as recorded in an MoU signed by two Crown Ministers.  DOC has merely 
asserted that these economic purposes, and the development, falls within its section 6(e) function.  It has taken no 
reasonable steps to demonstrate that this is so, and obfuscated when questioned on these issues.  In ELI’s view 
“regional economic development” will very plainly fall outside DOC’s 6(e) function.  And just as section 6(e) ought not 
to have assisted tourism interests at Oparara, it should not in reclassification.  But ultimately, whether or not section 
6(e) assists tourism interests in this process, it plainly cannot assist mining interests. 

27  See Ngai Tai Ki Tamaki Tribal Trust v Minister of Conservation [2018] NZSC 122, at [52]-[55], [64] and [92] 
respectively. 

28  Hon Tony Randerson QC appears to hold similar views with respect to the development of a section 4 equivalent in 
the RMA reform process currently ongoing. 
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Proposals to remove the bar in section 62 damage the integrity of reclassification 

38. In ELI’s view, even entertaining proposals to remove the bar to disposing original 

stewardship land, in section 62 of the Act, damages the integrity of the 

reclassification process – especially when considered together with vested interest 

issues.29   

 

39. The Discussion Document asserts that the bar cannot be cleared – that neither 

disposal nor reclassification can proceed – without a section 7 declaration.30  With 

respect to disposal of original stewardship land, this is correct.  But with respect to 

reclassification of original stewardship land, this almost certainly misrepresents the 

law.  National Park and reserve classifications are available through section 8 of the 

Act, and conservation park and other classifications available through section 18, 

without a section 7 declaration.  Section 7 declarations have consequences only for 

the disposal of original stewardship land. 

 

40. In short, then, once the section 62 bar is removed, disposal is “on the table” for most 

original stewardship land.  This might be appropriate for land that has already been 

robustly assessed, but there is no good conservation policy reason it should be on 

the table before assessment.  Legislative arrangements more appropriate to 

conservation policy goals are not difficult to conceive, and would not be difficult to 

draft.  Without proposals to delay any wholesale legislative declaration or similar step 

until after all assessments are complete, the section 62 bar must remain.31  Equally, 

because reforms may take some months or years to pass, the bar remain for any 

land assessed as high value in the interim. 

 

41. Even if the bar should be removed before assessments are made, which it should 

not, it could easily be removed without legislative amendment and instead by 

declaration in a generally-framed Gazette notice.  The Discussion Document 

comments on the suitability of bundling Orders in Council (OIC) that would eventually 

effect reclassifications, but claims bundling section 7 declarations would be “resource 

intensive”.32  Yet while OIC processes are different than Gazette notice processes, 

the essential character of the exercise – of putting multiple parcels through a single 

 
29  “Original” stewardship land is the vast majority of stewardship land, and excludes only that land added to stewardship 

through Crown Pastoral Land Act 1998 tenure reviews and Nature Heritage Fund (NHF) purchases in the years after 
1987.  Only a small proportion of this “new” stewardship land is the northern or western south islands.  It is mostly in 
Canterbury, Otago, and Southland. 

30  See Discussion Document at page 26. 
31  In our view, disposal should also formally and legally be taken off the table for “non-original” stewardship land.  This is 

land added to PCL by tenure review or NHF purchase – in a widening of the section 62 bar. 
32  See Discussion Document at pages 34/35 and 27 respectively. 
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administrative process – is identical.  It must be the case that a Gazette notice 

framed along the following lines could effect the necessary declaration:33 

 

“All land [repeat section 62(1) with necessary modifications] is declared to be 

held for conservation purposes. 

 

42. Such a notice must be preferable to any unspecified “legislative declaration”, at least 

in the absence of detailed drafting proposals.  A legislative declaration might affect 

other disposal safeguards such as in section 26 of the Conservation Act.  In our view:  

 

a. These remaining safeguards have already been weakened by the Minister’s 

“interim direction” to Panels to prioritise “the assessment for reclassification of 

any stewardship land where applications are sought for mining access 

arrangements”.  Where land is considered in isolation and disposed earlier in 

a large scale reclassification process, any such disposals will compromise the 

application of the commonly-used “ecological context” assessment criteria of 

land assessed later in the process.34  The result may be weaker 

classifications that would otherwise have been made.  Equally, generally 

weaker classifications may spill into more disposals than otherwise because 

existing barriers to disposal, such as those in section 26, may be similarly 

weakened through the “interim direction”;  

 

b. Even if remaining safeguards have not been formally weakened, relying on 

fewer safeguards, all of which may be tested in the Courts by commercial 

interests, practically weakens their application.  In so far as these play a part 

in wider legal protections,35 others are also currently being weakened36 – 

further undermining any conservation policy justification for weakening the 

Conservation Act; and 

 

 
33  Using this status quo option is described as likely to be “resource intensive”.  This would not be the case under our 

proposal, but even in a case of specifying parcels individually, ELI is not convinced that there need be a significant 
survey cost burden, except in the case of part-parcel disposals.  These will only likely be needed for in mining 
disposals, where the costs ought to be borne privately.  Surveys to deal with any newly-created PCL/river boundaries 
are not a matter that need materially complicate this process. 

34  See Davis et al, DOC guidelines for assessing significant ecological values at page 26.  Note that a further weakness 
of Panel processes is that stewardship assessment criteria are not defined, despite the general agreement on 
Davis et al. 

35  See for example van Kampen, M, The Adequacy of Legislation Regulating the Environmental Effects of Mining (2012) 
16 NZJEL 203 at 218. 

36  See for example proposed Objective 5, Policies 18 – 25, and particularly General Rural Zone - Te Takiwā 
Tuawhenua Whānui – Permitted Activity Rules 11 and 12 of Westland’s Te Tai o Poutini Plan Exposure Draft. 
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c. Even if remaining safeguards have not been legally or practically weakened, 

there is no good conservation policy reason to reduce the number of 

safeguards from 2 to 1 where it is legally unnecessary. 

 

 

Amendments should provide for full cost recovery from mining interests 

43. Under DOC proposals, the Minister could direct any stewardship sale proceeds to 

DOC instead of general Crown accounts.  This is unobjectionable as far as it goes:  

DOC ought to get some or all stewardship sale proceeds back.   

 

44. Yet in all other respects, the analysis of this proposal is perfunctory.  For example, 

the assertion that directing proceeds to DOC may have “fiscal implications for the 

Crown” is negated explicitly later in the document.37  It is also unserious – resting on 

an assumption that the proposals may deprive the Crown of an existing and material 

revenue stream in the form of regular stewardship disposal proceeds. 

 

45. The analysis misses the crucial issue with respect to cost-recovery.  If sale proceeds 

are to be the only monies by which DOC might recover reclassification costs, 

recovery will only ever be partial. 

 

46. Costs will never be recovered, for example, for Panel assessments or surveys.  Yet 

that might be appropriate in situations that Panels assessments are occasioned and 

prioritised because “applications are sought for mining access arrangements” on the 

subject land, or surveys necessitated by a part-parcel disposal.  If costs are not 

recovered in these situations, it might even fairly be said that the proposed cost 

recovery arrangements would essentially socialise the bulk of consulting costs for 

corporate mining access arrangement applications – costs that ought to be, and are 

currently, borne privately.  Even Cabinet references to “additional” cost recovery in 

these situations seems to bear this analysis out.38 

 

47. With the kinds of incentives set up by only-partial-recovery, perverse classification 

recommendations and decisions might result.  ELI suggests that there could arise 

situations where Panels, or the Minister dealing with Panel recommendations, may 

 
37  Compare assertion at page 30 with “detailed analysis” at Appendix 3. 
38  See paragraph 58 of the Cabinet Paper and 16 i of the Panel Terms of Reference. 
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feel under pressure to dispose more stewardship land than they otherwise might – in 

order perhaps that DOC might better fund short term priorities, or for political reasons 

to do with positive appearances around cost benefit analysis.  Clearly these kinds of 

outcomes would be at odds with Panel directions as to conservation values, 

particularly regarding long run values like “keeping options open for future 

generations”.39   

 

48. Whether or not that is fanciful, ELI suggests that these dynamics would also be 

absent in Boards and the NZCA, and that the public will not accept paying to sell its 

own stewardship land, particularly where that has been influenced by mining 

companies. 

 

49. To avoid this situation, ELI’s view is that a mechanism akin to the cost-recovery 

principles and rules made under Fisheries Act 1996 (Fisheries Act) is needed.  Such 

rules should be triggered automatically wherever Panel work is occasioned or 

prioritised because “applications are sought for mining access arrangements”.  

Dealing with incentives issues may also need distinguishing between capital recovery 

and process cost recovery, likely with capital recovery at the Minister’s discretion and 

process cost recovery automatic. 

 

50. The Discussion Document explicitly rules this kind of proposal out, without analysis.40 

 

 

Proposals on existing concessions and mining rights treat stewardship land like 

private land 

51. The Discussion Document suggests that reclassification may make some existing 

concessions inappropriate for the subject land.  ELI agrees.  Two options are 

presented to resolve this issue, but in our view both are directed to giving commercial 

interests “what they want from the land” rather than directed to conservation.41  

“Kicking the can” by not reviewing concessions now does not mean relevant 

concessions will eventually disappear – more likely the assertions of “rights and 

interests” will simply repeat in years to come, with a stronger practical case to retain 

 
39  See definition of “conservation”, discussed above at paragraph 10, and Panel Terms of Reference at paragraph 16g. 
40  See Discussion Document at page 43. 
41  See Discussion Document at page 32.  Discussion of the “case by case” option explicitly contemplates that there may 

be delays of up to 30 years for actual re-classification.  That would be neither tenable, ‘efficient’ or ‘effective’ process. 
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investment certainty.42  In short, a failure to address concessions damages the 

integrity of the reclassification process and treats stewardship land like private land. 

 

52. We propose a third option in which: 

 

a. DOC publishes a list of concessions on or affecting parcels of stewardship 

land under review, and publicly releases this in advance of any hearing on the 

land; 

 

b. Panels, NZCA and Boards specify which existing arrangements would 

become inappropriate if their reclassification recommendation is carried out; 

 

c. Any reclassification then triggers an automatic review of the existing 

concessions within a specified time window.  We propose 5 years as a 

reasonable length of time.  This would allow each concession to be 

considered on a case-by-case basis, with a full picture of the conservation 

values of the land following the “genuine technical review”; and 

 

d. Following a review based on the best available information, concessions that 

do not undermine conservation values could remain, whilst those that do 

undermine conservation values would need to be phased out.43  

 

53. Because many reclassifications will happen before any legislative amendment will 

occur, we also suggest that DOC adopt a policy of adopting the above in so far as it 

can be immediately, whether through Conservation General Policy amendment or 

otherwise.  In practice, we anticipate that a large proportion of concession should be 

reviewable following reclassification without legislative amendment.44 

 

54. The phasing out of concessions would inevitably lead to calls for compensation.  

However, in our view there ought to be none for reasons to do with the legal nature of 

concessions, outlined elsewhere in this submission.  The theoretical case for 

compensation upon reclassification, and a change to or loss of statutory privilege, is 

 
42  The precedent for this is the RMA’s deemed water permit regime, which signalled deemed permits would expire 30 

years in advance.  Thirty years on, a large fraction of permit holders did not make alternative permit arrangements 
before the expiry of thirty years.  The issue instead required Ministerial-level involvement and remains unresolved. 

43  Such proposals could be effected by amendments to section 17ZC of the Act. 
44  This should be possible either through review conditions in existing concession documents:  section 17ZC(3)(a); or 

because the more accurate assessments of conservation values arising in reclassifications is likely in many cases to 
allow the fair assessment that “significant adverse effects were not reasonably foreseeable at the time the concession 
was granted”:  section 17ZC(3)(b). 
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weak.  A transparent, fixed compensation scheme pegged to concession fees is the 

most that should be entertained.  The public must not pay vested interests unfair 

rates to better protect its own conservation land. 

 

55. The principal benefit of our proposed option would be to ensure that the conservation 

values which the reclassification process has been set up to protect are not 

inadvertently undermined by the activities of existing concessionaires.  However, it 

would also provide the flexibility that a blanket policy simply does not allow, whilst 

also giving a reasonable timeframe for the phase out of inappropriate activities. 

 

56. The very nature of this process is about changing the status of land.  It is either about 

giving effect to a “genuine technical reassessment” of conservation values or it is not.  

If the changed status of land has no consequences, the process is not about 

conservation.  Ultimately, a policy of re-appraising the appropriateness of existing 

concessions following reclassification is the only way to enable the Government to 

meet its objective of ensuring that conservation values are adequately protected. 

 

57. ELI recognises that the Legislation Design and Advisory Committee’s Legislation 

Guidelines, not to mention the rule of law, demand respect for property.  If DOC’s 

view, or that of other “stakeholders” is that proposals like ours “would affect property 

rights”, our challenge is to present the underlying analysis on the nature of 

concessions within their legislative context, as we have presented ours in this 

submission.  The Discussion Document is silent on these issues. 

 

 

Crown Minerals Act exclusion is a major issue, and damages the integrity of 

reclassification 

58. Proposals to exclude consideration of Crown Minerals Act 1990 (CMA) access 

arrangements in this process are essentially the same policy as leaving concessions 

unaffected by reclassifications.  As we outline above, that is not tenable policy.  In the 

mining case it is doubly untenable given the large numbers of access arrangements 

recently granted on conservation land.45  Yet where the concessions proposal is 

explicit in the Discussion Document, a mere footnote reveals its CMA equivalent.46  

 
45  See for example OIA 20-E-0394 regarding arrangements granted 8 Nov 2017 – 8 July 2020. 
46  See footnote 11 on page 31 of the Discussion Document.   
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ELI has significant concerns that the Discussion Document does not transparently 

address the implications of this blanket policy. 

 

59. Under the current law, CMA exploration permits can be converted to mining permits 

as of right, and access arrangements can be forced by arbitration, and easily varied, 

including as to permit duration, even where the consequences may be severe.47  In 

this context, a blanket policy of CMA access arrangements remaining unaffected by 

reclassifications will mean that even the smallest existing mining exploration 

operation – perhaps minor surveying work in old growth bush – may inadvertently 

undermine the very conservation values that the reclassification exercise was meant 

to protect. 

 

60. In ELI’s view, a major reclassification exercise will have consequences for mining on 

conservation land.  If reclassification is truly a “genuine technical reassessment” of 

conservation values, it is likely to rule out most new mines on conservation land, and 

may allow only for a small number of disposals on which new mines might be built. 

 

61. In other words, if the objective of protecting conservation value on current 

stewardship land is to be met, all existing CMA privileges should be automatically 

reviewed whenever a parcel of current stewardship land is reclassified.  Just as for 

concessions, the purpose of this review should be to ensure that any existing CMA 

access arrangements do not place the newly-identified conservation values at risk.  

This could be achieved by including a process similar to the one outlined in 

paragraph 52 above, and making an amendment to section 61 of the CMA of similar 

substance to the Conservation Act concession review provision we have suggested.   

 

62. Without an automatic disclosure and review process, a blanket policy of retaining 

CMA privileges would damage the integrity of the reclassification process and would 

potentially waste significant resources.  It would also breach the Government’s own 

objective of an ensuring an efficient, effective, “genuine and technical” reclassification 

process.  

 

 
47  See section 32 and sections 63 – 70 of the CMA.  ELI has very recent experience of a situation where DOC has, in 

our view, mishandled an access arrangement variation process for underground mining at Wharekirauponga, 
Coromandel, such that the full effects of a mining proposal are likely to never be properly considered.  As that 
episode also demonstrates, reliance on the expiry of permits in this process will not be sound conservation policy.  
Section 61 of the CMA makes variations lengthening permit duration too easy to obtain, amount to another form of 
the ”kicking the can” problem.  See for example Permissions Record 48614-AA-V1, Access Arrangement Variation 
Report, dated 17 June 2020.   
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63. Though ELI does not support compromise on this issue, we recognise that others 

hold other views, with reasonable concerns like regional livelihoods near the bottom 

of their concerns.  Potential compromise solutions could entail a range of CMA 

modifications with varying degrees of effects on existing mining concerns – such that 

permits and access arrangements could be varied to more or lesser degree following 

a reclassification.  In essence this would make for  a sensible “case by case” regime 

for both concessions and CMA access arrangements. 

 

64. This government’s predecessors, those in the Clark and Lange Ministries, faced 

these kinds of challenges head on in Buller and Westland over twenty years ago, 

both with mineral and timber resources.  They did so openly and in good faith, with 

both the local and national publics.  Our challenge to this government is to do the 

same.  Excluding CMA consequences from this reclassification process is to either to 

abandon the government’s own “no new mines on conservation land” policy by 

stealth, or to redefine the meaning of “no new mines” in a way that no reasonable 

person would recognise. 

 

65. With undisclosed vested interest issues and unstated mining purposes as they are, 

failure to confront these challenges is very likely to attract serious legal action and 

years of delay.  The better course is open dialogue. 


