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Australian Sustainable Finance Institute

About ASFI

The Australian Sustainable Finance Institute (ASFI) is a not-for-profit organisation committed to
realigning the Australian financial system to be sustainable, resilient, and inclusive. ASFI's
members are large Australian financial institutions — including major banks, superannuation funds,
insurers, asset managers, and financial services firms — that support ASFI's mission. ASFI
members collectively hold over AU$22 trillion in assets under management and are committed to
allocating capital in a way that creates positive social and environmental outcomes.

Summary of ASFI recommendations

ASFI welcomes the ACCC’s draft guide as a positive step for sustainability-related collaboration. A
summary of our recommendations is below. Overall, these recommendations aim to encourage
and facilitate sustainability-related collaborations by encouraging the provision of clearer guidance,
reduced burdens, and ensuring that competition law does not pose unnecessary barriers to
collaboration that is essential to support sustainability goals such as decarbonisation,
environmental restoration, and better outcomes for First Nations people.

Overarching recommendations

1. The guide should send a stronger signal that competition law should not impede
sustainability collaborations in the public interest, including through stronger statements in
the Purpose and Introduction sections, more examples of permissible conduct, and
introduction of a class exemption.

2. Where recommendations may require legislative changes, these should be considered by
the Government’s Competition Policy Review.

3. As sustainability collaborations increase, the ACCC should be adequately resourced to
respond to demand. More guidance on permissible activities and introduction of a class
exemption would reduce the burden on industry participants and the ACCC.

Low-risk Conduct:
4. The guide’s case studies on low-risk collaborations are welcome but should be expanded
to include a broader range of conduct
5. More detail on some of the existing case studies would also be valuable as well as clarity
on what sorts of information are and are not considered sensitive
Protocol for Mitigating Competition Risk:
6. The ACCC should provide templates for organisations to mitigate competition law risks in
sustainability collaborations.
7. Adoption of risk mitigation measures should be considered when determining low-risk
activities.

Reliance on Authorisation Applications:

8. The authorisation process can be burdensome and may deter collaborations. Two steps
are recommended to reduce the burden: providing comfort letters for low-risk proposals
and introducing a sustainability class exemption.
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Streamlined Consideration of Authorisation Applications:

9. The process for streamlined authorisation is welcome but needs clearer criteria and
broader applicability. More information on the process and expected timelines should be
provided.

Interim Authorisations:

10. The ACCC should more readily utilise interim authorisations where there are likely strong
public benefits. More detail on what conduct qualifies and the expected timelines should be
included.

Definition of Sustainability and Public Benefits:

11. The guide should explicitly apply to collaborations beyond environmental sustainability to
include positive social outcomes. Low-risk examples should be expanded accordingly.

12. The ACCC should clarify how this guidance applies to global sustainability agreements that
involve Australian as well as international businesses and organisations.

Sustainability related collaborations and competition law

ASFI welcomes publication by the ACCC of its draft guide on sustainability collaborations and
Australian competition law. Collaboration will be critical to achieving the scale and pace of
economic transformation required to address climate and other sustainability challenges. In many
cases, collaboration is needed between entities who are natural competitors.

In the words of UK Competition and Markets Authority CEO, Sarah Cardell:

“Given the scale of the challenge to address environmental sustainability and particularly
climate change concerns, and the degree of public concern about it, ...it is important that
firms are not unnecessarily or erroneously put off collaborating in this space by fears about
competition law compliance. This is particularly important because industry collaboration is
likely to play an essential part in delivering net zero ambitions.™

Currently, uncertainty regarding the application of Australian competition law to collaborations on
sustainability is creating challenges for a range of collaborative initiatives. Examples include:

- Joint development of consistent climate reporting methodologies for use in a particular
industry or sector;

- Co-design of public-private partnerships and investment structures and products that
support sustainability outcomes;

- Participation in alliances that support entities to set and achieve credible net zero targets.

1 “Sustainability — Exploring the Possible”, Speech by Sarah Cardell to the Scottish Competition Forum, 25 January
2023, https://www.gov.uk/government/speeches/sustainability-exploring-the-possible



https://www.accc.gov.au/media-release/accc-consulting-on-guide-to-sustainability-collaborations
https://www.gov.uk/government/speeches/sustainability-exploring-the-possible
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To help reduce this uncertainty, and consistent with developments in several other jurisdictions,?
ASFI has previously recommended that the ACCC: clarify the application of existing competition
laws to sustainability-related collaborations; streamline the process for authorisation of
sustainability-related collaborations where there is a clear public interest; and consider introducing
a class exemption for sustainability-related collaborations in the public interest.

Detailed recommendations and comments on the draft guide

Overarching
Supporting desirable conduct

ASFI welcomes the ACCC'’s draft guide a positive step towards enabling important sustainability
related collaboration in the public interest. However, we think that overall the guide could send a
stronger signal to industry that competition law should not be a barrier to sustainability-related
collaboration where that collaboration is in the public interest. One way to do this would be to
include stronger statements in the Purpose and Introduction sections of the guide, underscoring
the ACCC’s intention to ensure that legitimate collaborations, of which there are many types, are
not hampered by a fear of competition law risk, in line with Ms Gina Cass-Gottlieb’s previous public
statements.® The guide could also be clearer — with more examples of permissible conduct — and
broader in its application to apply explicitly to sustainability related conduct beyond environmental
agreements. More detailed comments on this are set out below.

Further reform

We note that some of the suggestions we make in this submission may be considered to be
outside the scope of this guide, or to require legislative change — for example, our
recommendations to provide ‘comfort letters’ and to introduce a sustainability class exemption. In
these cases, we recommend that the suggestions be considered as part of the Government’s
Competition Policy Review being led by the Department of Treasury.

Resourcing the ACCC

As the focus on decarbonisation and other sustainability solutions grows, it is likely that interest in
collaborations — and corresponding concern to manage competition law risk — will also increase. It
is important that the ACCC is appropriately resourced to be able to respond in a timely manner to
growing demand. Clear and comprehensive guidance for industry on permissible activities will help
ensure that businesses and the ACCC are not spending time on activities that do not have
significant competition law risk. In addition, our suggestions below regarding comfort letters, class
exemptions, and competition risk management resources, will not only help to encourage
sustainability related collaboration in the public interest, but also to ensure the authorisation
process is used only where it is needed for uncertain or edge cases.

2 In June 2023, the EU updated its Horizontal Guidelines to clarify that the antitrust rules do not stand in the way of
agreements between competitors that pursue a sustainability objective, clarify exemption processes, and provide a soft
safe harbour for sustainability standardisation agreements that meet certain conditions; in October 2023, the UK’s
Competition and Markets Authority published final Green Agreements Guidance to ensure businesses are not
unnecessarily deterred from lawfully collaborating on climate, including introducing an exemption process for climate
agreements; in November 2023, New Zealand’s Commerce Commission published Collaboration and Sustainability
Guidelines that explain collaboration for sustainability objectives is more or less likely to harm competition and how,
through the clearance and authorisation processes, New Zealand’s competition laws can accommodate collaboration
between businesses even when it may harm competition.

3 See, Ms Gina Cass-Gottlieb, Chair of ACCC Speech, 6 December 2023. Competition stewardship in markets transforming for
environmental sustainability.



https://ec.europa.eu/commission/presscorner/detail/en/ip_23_2990
https://www.gov.uk/guidance/green-agreements-guidance-how-competition-law-applies-to-environmental-sustainability-agreements
https://comcom.govt.nz/business/avoiding-anti-competitive-behaviour/collaboration-and-sustainability-guidelines
https://comcom.govt.nz/business/avoiding-anti-competitive-behaviour/collaboration-and-sustainability-guidelines
https://www.accc.gov.au/about-us/news/speeches/competition-stewardship-in-markets-transforming-for-environmental-sustainability
https://www.accc.gov.au/about-us/news/speeches/competition-stewardship-in-markets-transforming-for-environmental-sustainability
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Low-risk conduct

The draft guide sets out four case studies of sustainability collaborations that are unlikely to breach
competition law. This is welcome but could go further. It would be useful to include additional case
studies that relate to a broader range of conduct, where possible. In particular, the case studies
appear to be limited to examples of actual authorisations that the ACCC has reviewed. While this
is helpful, the landscape is changing quickly and novel forms of collaboration are likely to arise. It
would be helpful if the ACCC could provide examples of conduct that may not yet have been
formally assessed. In the absence of further guidance and examples, this Guide may have the
unintended effect of discouraging legitimate collaboration that is already underway or is being
contemplated.

Examples proposed by ASFI members include clarification of whether it would be anti-competitive
for financial institutions or other businesses to:

- develop an agreed baseline assessment of nature-related impacts and risks at the portfolio
level, intended to support better incorporation of nature-related risks and benefits into
lending and investment decisions

- develop methodologies and tools to support credible and comparable reporting of scope 3
emissions (for example, to facilitate reporting under sustainability-related disclosure rules)

- share (anonymised) customer data, for example to support the development of novel
finance products that support customers to implement emissions reductions activities such
as energy upgrades for households or small businesses

- work with customers or suppliers to reduce an organisation’s scope 3 emissions

- agree to jointly advocate for policy or legislative changes in respect of environmental or
sustainability laws.

ASFI would also welcome additional guidance relating to the “joint venture exception” to cartel
conduct and how it might apply in a sustainability context. Further, it would be valuable to clarify
the application of competition law in cases where regulators request industry participants to act
together or to provide information. An example of this is the Insurance Climate Vulnerability
Assessment currently being conducted by APRA, for which insurers are required to provide certain
sensitive information on risk writing, premiums and the outcome of modelling exercises. Due to
concerns about competition law, insurers are providing this Information to the Insurance Council of
Australia, which subsequently collates and anonymises the data. The ability to provide such
Information directly would better support regulator objectives while saving time for companies and
their peak bodies.

As competition laws apply equally to not-for-profits (NFPs) and for-profits, it would be useful to
have examples that apply to the NFP sector particularly recognising that NFPs may be less well-
resourced to engage in an authorisation process.

In addition, existing case studies could go further. In particular, in Case Study 3 “Industry-wide
emissions target” recognising that in some cases industry-wide targets are framed as ‘binding’, it
would be useful to clarify whether agreement to a ‘binding’ target is low risk in situations where that
target is sufficiently high level and allows members to determine their independent paths to reach
those targets. It would also be useful to clarify whether related collaborative activity is similarly
considered low risk — for example, collaboration to further define the emissions target; or to define
the actions that would constitute or support credible achievement of the target; or work on common
methodologies for accounting and reporting progress towards that target.



Australian Sustainable Finance Institute

It would also be useful to provide more detail on the types of information that would and would not
be considered competitively sensitive. For example, the Guide could indicate that competitors
should not share information about pricing, quantities, customers and territories; but where
appropriate, can confidently share information about the environmental credentials of suppliers.

Templates to help businesses mitigate competition risk

In addition to further guidance and examples regarding low-risk activities, it would be helpful for the
ACCC to provide template protocols that organisations looking to collaborate on sustainability
issues could put in place to mitigate competition law risks. This would be particularly beneficial for
smaller and less well-resourced organisations that may not have access to specialist competition
law advice.

The Guide could also include reference to the adoption of risk mitigation measures as a specific
consideration that the ACCC takes into account in determining whether an activity is low-risk, or
gualifies for an exemption or authorisation.

Reliance on authorisation applications

The draft guide provides useful information about the authorisation process, including an indication
of the types of sustainability-related arrangements that the ACCC has previously approved.
However, this places an onerous obligation on parties seeking to work together to achieve public
interest outcomes. The authorisation process is lengthy and can be expensive and resource
intensive. This is a significant barrier and disincentive to businesses that may otherwise be willing
or eager to work together to help overcome complex environmental challenges. In the absence of
further clarity about what constitutes low-risk actions, a clearer process for ‘streamlined’ approvals,
and/or introduction of a class exemption or safe harbour (as proposed below) it is likely that some
if not many organisations will decide simply not to proceed with collaboration.

ASFI recommends the ACCC take two steps to reduce the burden on firms in these
circumstances:

1. Comfort letters for low-risk proposals

We welcome the clear invitation in the draft guide for businesses to engage in preliminary
discussions with the ACCC prior to undertaking conduct and/or lodging an authorisation
application. We recommend the ACCC provide comfort letters in relation to collaboration
proposals that it considers very low risk, or adopt the UK’s approach of creating a
protection from prosecution for all sustainability agreements where parties have discussed
their agreement with the ACCC and the ACCC did not raise competition concerns, or those
raised were addressed. We recognise that creating a protection from prosecution may
require legislative reform and encourage Treasury’s Competition Policy Review to consider
options to implement this proposal.

2. Sustainability class exemption

We recommend the ACCC utilise its power to implement a class exemption which would
authorise collaboration and arrangements between competitors that pursue a genuine
sustainability objective, without requiring an authorisation. The exemption should provide
clear guidance and illustrative case studies to support businesses to self-assess whether
their planned activity would be covered by the exemption. This approach would be
consistent with the EU’s ‘safe harbour’ arrangements for certain sustainability-related
conduct; and the UK’s exemption for certain sustainability-related collaborations.



Australian Sustainable Finance Institute

Streamlined consideration of authorisation applications

Section 4.4 of the draft guide notes the ACCC will consider a streamlined process in certain
circumstances, i.e. where there do not appear to be significant detriments associated with the
conduct; and where the ACCC has in similar circumstances found a clear net public benefit.

ASFI welcomes the introduction of a streamlined (or ‘fast-tracked’) process. However, we consider
that the process is not clear and is too narrowly defined. We recommend establishing more
detailed criteria for what sorts of applications would be likely to qualify for streamlined
consideration, and expanding this beyond examples the ACCC has previously dealt with to include
other examples that are likely to be firmly in the public interest. Guidance on this criteria will be
particularly important if the ACCC determines not to establish a sustainability class exemption.

It would also be valuable to provide more information on the process, including whether applicants
are responsible for requesting a streamlined review or whether the ACCC will make that
determination of its own volition. It would also be useful to provide information on how long the
streamlined process is expected to take.

Under this section, the draft Guide provides a case study of a “joint renewable energy buying
group” and notes that: “‘the ACCC had considered and granted numerous other applications for
authorisation by energy buying groups.” Given this appears to be a well-established area of
permissible and desirable conduct, ASFI queries the need for organisations contemplating these
activities to seek authorisation. Instead, this conduct could be an example that falls under ‘low-risk
conduct’ or that could be covered by a class exemption with suitable guardrails (for example, a
requirement that the aggregate market share of the group be below a defined threshold).

Interim authorisations

We encourage the ACCC to more readily utilise its power to provide interim authorisations
particularly in circumstances where there are likely to be strong public benefits to the conduct and
no significant detriments. It would be useful to provide more detail in the guide on what conduct
would likely qualify for interim authorisation and on how long it would take for the ACCC to grant an
interim authorisation. This will be particularly important if the ACCC determines not to establish a
sustainability class exemption.

Definition of sustainability and public benefits

The guide uses the term sustainability collaboration to refer to “discussions, agreements or other
practices amongst businesses which are aimed at preventing, reducing or mitigating the adverse
impact that economic activities have on the environment....”. It goes on to note that ‘Jw]hile this
guidance focuses specifically on environmental sustainability, the principles discussed may also
apply to other types of collaboration agreements including those related to other forms of
sustainability objectives."

ASFI considers that the guide should explicitly apply beyond environmental sustainability to
sustainability-related collaborations that seek to achieve positive social outcomes. Without this
clarity, the guide is likely to be interpreted as applying only to environment-related collaborations
and this may deter legitimate collaborations on other issues. It would be helpful to list the
categories of sustainability-related collaboration that is covered such as environmental, climate,
modern slavery, and First Nations.

The ‘low-risk’ examples should be correspondingly expanded to include examples in each
category. In relation to First Nations, it would be helpful for the guide to clarify whether discussions
between banks and other financial institutions regarding appropriate due diligence and screening
processes and templates for lending to First Nations businesses, and other approaches to
overcoming barriers to finance for First Nations customers, could be considered low-risk.
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Furthermore, as sustainability collaborations may require global partnership between businesses in
Australia and elsewhere, ASFI recommends that the ACCC clarify how global partnerships are
treated and considered under this guidance. Particularly in the assessment of public benefits and
detriments to competition in Australia, given the Australian focus of the ACCC’s mandate.



