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Proposal and rationale

A number of European countries grant personal income tax benefits to newly domiciled tax
residents (typically ‘expats’ or retirees). The number of such arrangements has exploded,
from five in 1994 to 27 today.' A majority of EU Member States (15) now have such
preferential tax regimes (some Member States have more than one arrangement).

While such schemes may help maximize the tax revenues of individual Member States,?
they amount to a beggar-thy-neighbor policy: any gain is at the expense of another
country. This is regretful of itself, but particularly flies in the face of the internal market. If
this trend continues, it may in fact undermine the internal market. Surely, if a preferential
tax regime were to target relocating firms, European institutions would be strongly inclined
to intervene.

Our proposal is simple: to abolish the application of preferential tax regimes to newly
domiciled taxpayers whose previous tax domicile was in an EU Member State.

Budgetary impact for Member States

The EU Tax Observatory provides a detailed breakdown of the fiscal costs of the respective
regimes, which we reproduce here.?

These estimated fiscal costs - which in many cases come from national authorities -
suggest that, despite expanding the tax base, the preferential tax regimes still carry a fiscal
burden for the issuing Member State. But more importantly, they carry a fiscal burden for
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other Member States: taking the largest of these schemes as an example (the Dutch 30%
rule), about half of the beneficiaries in 2016 were EU citizens.?

The explosive growth of these preferential tax regimes suggests a race to the bottom is not
far off. This dynamic should worry Member States much more than any static cost-benefit
calculation.

Netherlands - 30% rule

Portugal - NHR regime (+ pensions)
Spain - Régimen de impatriados
Ireland - non remittance scheme
France - régime des impatriés
Denmark - 32.84% flat-tax rate
Belgium - foreign executives
Sweden - expert tax

Italy - inbound workers

Ireland - SARP regime

Italy - HNWI

Austria - artists

Finland - 32% rule

Austria - 20% deduction
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Estimated fiscal cost in EUR million (lower-bound estimates)

Source: EU tax observatory

Legislative pathways

We see a number of ways in which these preferential tax regimes could be amended to
exempt taxpayers who were previously domiciled in an EU Member State.

e The most promising pathway concerns soft law. Specifically, the EU Tax Observatory
has suggested extending the scope of the Code of Conduct Group (CoCG). The
CoCG has traditionally been focused on business taxation, but the type of

4 Algemene Rekenkamer, Fiscale tegemoetkoming voor experts uit het buitenland: de 30%-regeling - Rapport behorend bij
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preferential tax regimes we describe falls within the current scope: anecdotal
evidence suggests that their aim is in part to make for a better business climate
and/or to make the establishment of business in the granting Member State more
attractive.®

Previous attempts to table these types of schemes have not produced results. But
the largest scheme, the Dutch ‘30% rule’, has recently come under discussion. So far,
this has resulted in a cap on individual tax benefits. As many Member States stand
to gain from further reform, the time is now to restart European discussions towards
a mutually beneficial agreement.

e As the issue concerns the functioning of the internal market, a directive under article
115 TFEU would be in order. This, however, requires a unanimous decision by the
Council. It would also be the first application of article 115 to personal income
taxation, and is likely to meet resistance for that reason alone.

e A directive under article 116 TFEU circumvents the need for unanimity, but has a
weaker legal footing. In particular, the question becomes whether the undertaking
can be seen as addressing a distortion of the functioning of the internal market, and
not an attempt at tax harmonization.® Only a subset of EU Member States use
preferential tax treatments for newly domiciled taxpayers, but their number is
significant.

e In anticipation of coordination at the European level, individual countries could
already conclude bilateral agreements on the basis of reciprocity.

Importantly, the rule should target the taxpayer’s previous domicile and not their
nationality, since the latter form of discrimination could be disqualified legally.’

Implementation

Implementing this directive should prove effortless in practice. Essentially, the directive
amounts to an extra conditionality: if the newly domiciled taxpayer was previously
domiciled in the EU, he is not eligible under the preferential tax regime.
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