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A Really New Leniency Program: A Positive, 
Cooperative, and Enthusiastic Partnership 

for Effective Antitrust Enforcement
D O N A L D  C .  K L A W I T E R

Prologue: The Need for Positive Renewal1

A world-class leniency program deserves a renewal that is 
much more than a handful of patched-up “updates” that 
create even more restrictive requirements for a leniency 
applicant. After several years of declining cases, declining 
penalties, and declining enthusiasm for the leniency pro-
gram, not to mention five recent highly-publicized jury 
trial defeats or mistrials, the Antitrust Criminal Defense 
Bar2 awaited with great anticipation the Antitrust Division’s 
criminal enforcement plan. Many commentators, including 
the author, called for a renewal of the leniency program, 
which had dropped off in numbers and impact—and 
enthusiasm—over the past decade. The Antitrust Criminal 
Defense Bar was ready; they were excited about a new leni-
ency program that would restore leniency to the cooperative 
enterprise for prosecutors and defense counsel that it was 
during its earlier history.

Imagine our collective disappointment when, on April 
4, 2022, the Antitrust Division leadership announced 
“updates” to the leniency program mixed in with several 
other announcements involving mergers and monopoliza-
tion.3 The Antitrust Division also produced 35 pages (sin-
gle-spaced) of Revised Leniency Policy Frequently Asked 
Questions (FAQs), which describe daunting new require-
ments sure to slow—if not deter—potential applicants from 
seeking leniency.4 There was an immediate outpouring of 
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criticism from the Antitrust Criminal Defense Bar, arguing 
that the Antitrust Division’s updated statements regarding 
promptness and restitution, as well as the rewritten FAQs, 
further complicated the leniency application and did not 
provide any sense of partnership or offer of collaboration. 
The tone was not friendly. Commentators from around the 
world severely criticized the new “updates” and FAQs, argu-
ing almost universally that the Antitrust Division’s new pro-
nouncements made things worse.5

This article surveys the Antitrust Division’s criminal 
enforcement program through the prism of leniency pro-
grams—past, present, and future. It is based on my own 
impressions as an antitrust lawyer who was working in the 
Antitrust Division’s front office and was, literally, “present 
at the creation” of the 1978 Leniency Program. Through 
my various roles in the ABA Section of Antitrust Law, 
from Criminal Committee Chair to Section Chair, I was 
involved in the policy debate and programming that hope-
fully assisted the Antitrust Division and other jurisdictions 
in the development and implementation of their leniency 
programs. Senior Antitrust Division officials, particularly 
Gary Spratling, Jim Griffin, Scott Hammond, and Brent 
Snyder, were enormously generous with their time and 
their good faith discussions with experienced members of 
the Antitrust Criminal Defense Bar. This developed into 
the ABA International Cartel Task Force, and in the prepa-
ration and presentation of the International Cartel Work-
shops over 25 years. The efforts of both sides, based on trust, 
good faith, and the right tone and attitude, from my front 
row perspective, made the leniency program the enormous 
success it has been over many years.

Most importantly, on the human and personal side, I have 
spent substantial time discussing with clients the benefits and 
detriments of seeking leniency, as well as putting together very 
quickly the documentary and testimonial evidence to satisfy 
the Antitrust Division and make the case in partnership with 
them. In the process, I sought and obtained leniency for sev-
eral clients. This process of getting the clients—especially 
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non-U.S. companies—from skepticism and even outright 
anger to total cooperation and a leniency application is truly 
one of the most satisfying accomplishments an antitrust attor-
ney can have. Sadly, I am not certain those same clients would 
agree to seek leniency today, given the Antitrust Division’s 
hostile and difficult rules, as well as the lack of trust and good 
faith that result from an application process that is so mechan-
ical and impersonal. I know many members of the Antitrust 
Criminal Defense Bar who share my pessimism.

The Decline of the Antitrust Division’s  
Leniency Program 
The Corporate Leniency Program of the Antitrust Division 
of the United States Department of Justice has been—with-
out question—the single most effective tool in the detection 
and prosecution of cartels ever devised by enforcers. That 
enormously valuable tool has been battered and bruised by 
toxic circumstances and by missteps that can be attributed 
to both the Antitrust Division and the behavior of the Anti-
trust Criminal Defense Bar, making the program far less 
effective over the past eight years. The enforcers of several 
major jurisdictions have been candid about the decline of 
leniency applications, speaking to the issue most recently at 
the ABA International Cartel Workshop in Lisbon in June, 
2022. Antitrust Division officials, however, still endeavor to 
present a rosy report. The Antitrust Division’s mantra over 
the past five years assures us that the “leniency program is 
alive and well.” This mantra has worn thin. The Antitrust 
Division’s lack of candor has become a running joke and 
embarrassment within the international antitrust bar.

Assistant Attorney General Jonathan S. Kanter announced 
the latest review and “updates” of the Leniency Program 
on April 4, 2022. Mr. Kanter’s language spoke volumes: 
he carefully referred to the changes he was describing as 
“updates.” “Update” suggests information, not action. 
“Update” is piecemeal; it is not a plan. Yet, at the same 
time, the “updates” that make up the FAQs6 are anything 
but welcoming. The FAQs, by tone, rigidity, and impersonal 
attitude, fall far short of the plan and the focus of the Leni-
ency Program. Mr. Kanter’s “updates” do make the case for 
a new leniency program based on the principles of leniency 
in times past. These principles are explained through a pre-
sentation of a brief history of the leniency program in the 
United States.

Given the low level of cases, low totals of corporate and 
individual fines, and an unimpressive record in recent crim-
inal trials, it is the perfect time to announce a new leniency 
program that will provide new life and a sense of enthusi-
astic partnership between the Antitrust Division staff and 
defense counsel and their clients. During the period of 
greatest success for the leniency program—roughly 1996 
to 2012—the program was based, not on 35 pages (single- 
spaced) of FAQs, but on a delicate balance of trust and 
good faith between the Antitrust Division and the leniency 
applicant. Although that standard is difficult to articulate, 

hopefully, this analysis will help the reader to understand the 
human and legal qualities that made the earlier period of the 
leniency program so successful.

Reviewing the History of the Leniency Program  
to Rebuild and Revitalize It
From the beginning, the U.S. Leniency Program has been 
an equal mix of opportunity, trust, and good faith. It is 
also the finest hour of collaboration among the Antitrust 
Division, the international corporate world, and the leading 
members of the U.S. Antitrust Criminal Defense Bar. Since 
imitation is the sincerest form of flattery, it did not take 
long for enforcement officials around the world to see the 
benefits of some form of leniency—although, looking back, 
the vast majority of the programs did not address criminal 
enforcement or executive accountability.7 A brief history of 
cartel enforcement in 1978, 1993, and 2022 will, hopefully, 
present a clear picture of the critical role of leniency in anti-
trust enforcement and the need for renewal of the leniency 
program. Each description will be preceded by a brief sum-
mary of the state of criminal enforcement at the time.

Leniency 1978—The Time and the Place. Our history 
begins in the mid-to-late 1970s. It was the post- Watergate 
period—a period of cleansing and reform within the 
Department of Justice. It became a period of intense crim-
inal investigative activity at the Antitrust Division. The 
Antitrust Division was investigating several industry-wide 
cartels—the most prolific criminal caseload since the Electri-
cal Equipment cases of the early 1960s.8 On December 21, 
1974, President Ford signed legislation making a Sherman 
Act Section 1 violation a felony with a maximum corporate 
fine of $1,000,000 and, for individuals, one year in jail. The 
Antitrust Criminal Defense Bar was horrified and outraged 
and the Antitrust Division leadership and staff were careful 
to make certain their cases were well proved—and to make 
certain felony cases had direct evidence of criminal conduct 
after the effective date of the felony statute. 

During his tenure, Assistant Attorney General Donald I. 
Baker made a major policy speech, “To Indict or Not to 
Indict” to set forth the type of cases that would be prose-
cuted criminally and the Antitrust Division’s intention to be 
aggressive in criminal enforcement.9 It captures the proper 
way to exercise prosecutorial discretion. Major domestic, 
industry-wide grand jury investigations brought criminal tri-
als in consumer bags, paper cartons, corrugated containers, 
real estate commissions, coal, and others where the Antitrust 
Division’s trial credibility was on full display.10 The Antitrust 
Division was stung that year by a major loss in United States 
v. U.S. Gypsum11—a major blow that still haunts the Anti-
trust Division’s criminal enforcement program.

Leniency 1978—Equal Parts Opportunity, Trust, 
and Good Faith. After uncovering a large-scale conspir-
acy involving his client, Miles Kirkpatrick, former Chair-
man of the Federal Trade Commission, arranged a meeting 
with John H. Shenefield, Assistant Attorney General for the 
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Antitrust Division, and made an unusual request. Mr. Kirk-
patrick explained that he had a client with evidence suffi-
cient to indict the major companies and executives in the 
titanium industry. After consulting with Antitrust Division 
leadership and staff, Mr. Shenefield did two things. First, 
in an exercise of prosecutorial discretion, he declined pros-
ecution of Mr. Kirkpatrick’s client. Second, he announced 
a policy that would extend that prosecutorial discretion to 
companies that would self-report criminal conduct before 
the Antitrust Division discovered the conduct. That was the 
birth of the first leniency policy. The written version of the 
policy was developed internally, and is, essentially, the “A” 
leniency policy of today.

Mr. Shenefield took the new policy on the road, making 
major speeches in Chicago and New York12 announcing and 
promoting the policy. In his ABA Antitrust Section oral his-
tory interview, Mr. Shenefield set the scene: When he laid out 
the policy to a group of in-house counsel in Chicago, they 
reacted with a nervous laughter that got louder until it filled 
the room. When they realized that he was serious, the room 
went completely silent.13 There was great skepticism within 
the Antitrust Criminal Defense Bar in the months that fol-
lowed, as well as serious objections from Antitrust Division 
trial attorneys who argued, in effect, that the Antitrust Divi-
sion finally achieved felony status and penalties and now 
was giving away free passes to hard core criminals. To their 
great professional credit, Antitrust Division staff embraced 
the leniency program and brought many major cases under 
it in the years to come. When the Reagan Administration 
came into office soon thereafter, the momentum and the 
marketing slowed considerably, as did the number of cases 
that were significant national price-fixing cases. Local con-
tract bid-rigging cases became the standard employment of 
the Antitrust Division’s cartel enforcers.

The 1978 policy was the starting point of the leniency 
movement. It was a bold and creative move, especially given 
the opposition of much of the Antitrust Criminal Defense 
Bar and the corporate executive suite, as well as opposition 
among many of the Antitrust Division’s prosecutors. With-
out the 1978 Leniency Policy, however, the 1993 policy 
would not be possible. Indeed, it was the interaction between 
Mr. Shenefield and Mr. Kirkpatrick that established the 
good faith and cooperation that became the central element 
of the leniency program’s long-term success. That good faith 
and cooperation is what we need today.

Leniency 1993—The Time and the Place. 1993 marked 
not only a shift of administrations and new senior leader-
ship, but a steady enforcement shift beyond U.S. borders. 
Mark Whiteacre, who broke open the blockbuster ADM 
cartels, was busily cooperating (at that time) with the FBI 
and the Antitrust Division, the fax paper cartel was being 
tracked down by U.S. and Canadian enforcers, and the ill-
fated GE diamonds case was failing at trial because of the 
inability to compel essential witnesses and bring them and 
their documents to U.S. courts. New policy initiatives were 

put into force that gave no jail guarantees to cooperating 
non-U.S. citizens in exchange for their cooperation, and, 
most importantly, resolution of the non-citizen’s ability to 
travel and do business in the United States. The Antitrust 
Division was using these great incentives to build an inter-
national cartel enforcement system that would attract the 
interest of the entire world. That is where a well-organized 
and prudently promoted leniency program changed the 
enforcement landscape completely.

Leniency 1993—The Era of Blockbuster Interna-
tional Cartel Enforcement. Assistant Attorney General 
Anne Bingaman unveiled the new leniency program at the 
ABA Annual Meeting on August 10, 1993.14 It essentially 
retained the 1978 leniency program’s requirement that 
leniency would be granted to a company or individual that 
provided evidence of a conspiracy of which the Antitrust 
Division was unaware. In addition, it added a major change: 
the company could qualify for leniency even if the Anti-
trust Division had evidence or had opened an investigation 
but did not yet have evidence of an indictable case. Forging 
the old and the new into one policy statement added to the 
interest and excitement of the policy.

As with the 1978 policy, there were many skeptics and 
detractors of the program, both in the Antitrust Criminal 
Defense Bar and within the Antitrust Division itself. Those 
in the Antitrust Division believed the Antitrust Division 
was giving “get out of jail free” cards to admitted felons; 
some in the Antitrust Criminal Defense Bar thought it was 
a trick to gain information and then claim the company had 
not provided everything it had, and the company and its 
executives would be indicted on its own cooperation.

Other defense counsel had a more practical dollars-and-
cents approach based on criminal fines. At that time, the 
statutory maximum fine for a Sherman Act violation was 
$10 million. Why, the skeptics argued, should the company 
turn in its major competitors that it will need in supply short-
ages or that might be a customer, for a savings of $10 million? 
Indeed, sentencing courts had invited the Antitrust Division 
to recommend a much higher fine by applying the “twice the 
gain, twice the loss” provisions of the Criminal Fine Enforce-
ment Act of 1987.15 Until October 1996, the Antitrust Divi-
sion declined to argue for the much higher fines.

In October 1996, the skeptics lost the force of their 
argument. The Antitrust Division dramatically changed its 
sentencing policy when, for the first time, it invoked the 
alternative sentencing provision to recommend and obtain 
a $100,000,000 fine in the blockbuster case United States 
v. Archer Daniel Midland Co.16 With this permanent shift 
in the Antitrust Division’s sentencing policy, the Antitrust 
Criminal Defense Bar appeared to embrace leniency and 
endeavored to persuade their clients to embrace it as well. 
The floodgates opened and introduced many strong and 
indictable cases in several global industries, including vita-
mins, graphite electrodes, air cargo, food and feed additives, 
chemicals, and, later, auto parts. 
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The dramatic growth of leniency applications changed 
the way defense counsel conducted their internal investi-
gations. In earlier times, upon receipt of a grand jury sub-
poena, counsel would confer with the general counsel in a 
leisurely way, then meet with the Antitrust Division staff 
and negotiate extensions of months in many cases. After 
successful leniency applications promised that penalties on 
coconspirators would grow exponentially, the handling of 
a subpoena was transformed. The initial call to the Anti-
trust Division staff would be immediate and begin with 
the inquiry of whether leniency was still available. Whether 
it was or not, the simple mention of leniency destabilized 
the conspiracy and sped up the internal investigation. The 
race was on. There were even investigations where the Anti-
trust Division attached a copy of the leniency policy to the 
 subpoena—a  not-so-subtle effort to destabilize the con-
spiracy and create the incentive to seek leniency. The con-
stant bombardment of information about leniency—in the 
press, through speeches, through counsel compliance talks 
and even within the cartel haunted all who heard it. There 
was testimony in multiple cases that showed cartel mem-
bers fretting when another member was late or absent for a 
meeting, asking out loud whether the other individual may 
have sought leniency.

The most important element of making the 1993 Leni-
ency Program an enormous success was the aggressive 
efforts by senior Antitrust Division officials and the patient 
efforts of the Antitrust Division staff in making leniency a 
reality.17 During this period, trust between the parties, the 
Antitrust Division and the Antitrust Criminal Defense Bar 
demonstrated their commitment in practice. I was person-
ally involved in several matters where the Antitrust Divi-
sion showed great patience and support in assisting an Asian 
company to seek leniency and another where cooperation 
brought a Leniency Plus application forward and resolved 
it within 48 hours from the first discussion. These examples 
show what is missing today and what we should work very 
hard to renew.

Leniency “Update” 2022—The Time and the Place. 
After a period of enormous criminal fines and executive jail 
sentences during the Obama Administration, the Trump 
Administration was a time of enforcement famine as well 
as constant and clumsy justifications for the Antitrust Divi-
sion’s lack of success in criminal enforcement. The decline 
was dramatic and continuing. The last four years of the 
Obama Administration each topped one billion dollars in 
criminal fines. By contrast, the Antitrust Division fine lev-
els during the Trump Administration were $221 million in 
2019, $639 million in 2020 and $154 million in 2021 (in a 
year that the European Commission collected $2 billion in 
a record year for cartel fines).18 

In fairness, the decline in criminal cases and criminal fines 
began long before the Trump Administration. A number of 
factors contributed to the decline, beginning with Assistant 
Attorney General Christine Varney’s decision to close four 

of the Antitrust Division’s seven field offices in 2011. These 
four offices were the homes of many of the Antitrust Divi-
sion’s most experienced and talented criminal trial attorneys, 
who successfully prosecuted many of the blockbuster cases 
built on leniency, including vitamins (Dallas), graphite elec-
trodes (Philadelphia), and USAID Egyptian infrastructure 
(Atlanta). From the earliest days of the Trump Administra-
tion, there was a significant exodus of experienced cartel 
prosecutors. This was exacerbated by the departure of Brent 
Snyder, the Deputy Assistant Attorney General for Criminal 
Enforcement, and further complicated by the fact that his 
position was not filled for over a year. Further, the Antitrust 
Division suffered from the depletion of career prosecutors 
caused by the “all hands” effort of the Antitrust Division to 
staff the multifaceted auto parts investigations and the bank 
rate manipulation investigations. The brain drain remains 
today -- and will remain for some time. Removing or losing 
hundreds of years of experience will exact a sizeable toll on 
an elite group such as the Antitrust Division.19

From the early 2010s, the leniency program became a 
victim of its own success. During the Obama Administra-
tion, Assistant Attorney General Bill Baer announced that 
several leniency applicants were not living up to the terms 
of the leniency program—they were making a quick phone 
call and slow walking the production of witnesses and doc-
uments.20 As a result of this lack of good faith by these leni-
ency applicants, the leniency environment became stricter 
and more controversial—and contributed to the serious 
decline in the U.S. leniency program.

Leniency “Update” 2022—Creating a Bigger Set of 
Problems. The current program, with 2022 updates, is 
essentially the program established in August 1993 and 
implemented by AAG Anne Bingaman, plus a patchwork 
of changes that were added over time. These relate to the 
treatment of cooperating employees and former employees, 
issues related to other crimes that could be charged, and the 
addition of new requirements, such as promptness, remedi-
ation, and other topics. 

Leniency 1993 has undergone at least ten major changes 
and three sets of revised Frequently Asked Questions, each 
becoming longer and more complex, more adversarial and 
more difficult to meet. It is no coincidence that during the 
most significant and productive period of leniency history, 
1993 to 2008, the parties relied on only the policy state-
ment -- along with mutual trust and good faith in form-
ing the partnership. That partnership, based on trust and 
good faith, is desperately needed today in a new leniency 
program. 

The Principles that Define the New Leniency 
Program: More Collaboration and Good Faith,  
Less Contention and Fewer Obstacles
With great humility and candor, and with the greatest rever-
ence for my first and most inspiring employer, the Antitrust 
Division, I propose the broad principles of a new leniency 
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Section has presented the Workshop fourteen times during 
the past 25 years.

It is these relationships, developed over decades, and the 
associated trust, that contribute to the success of the leni-
ency program. It is based on trust—which comes from per-
sonal relationships. Most importantly, the structure and the 
infrastructure are already in place, together with a very suc-
cessful legacy.

One important note: it is my firm belief, shared by many 
experienced practitioners, that the outpouring of negative 
commentary on the April 4, 2022 FAQs, especially the tone 
and attitude, could have largely been avoided if the Anti-
trust Division had discussed the new updates with a small 
group of experienced defense counsel before going public. 
There is no doubt that the Antitrust Criminal Defense Bar 
would have answered that call to service with great enthusi-
asm and made informed and helpful contributions.

Communicate and Market the Program to the Anti-
trust Criminal Defense Bar and Corporate Executives. 
Communicating the leniency program and its benefits to 
a broad and receptive audience is the single most import-
ant factor in the Antitrust Division’s enforcement program. 
Beginning with the short, five-page statement of how to 
qualify for leniency, the essence of the program is to pub-
licize the benefits of the program to those who could take 
advantage of its terms.

Beginning with the 1993 Leniency Program, the leader-
ship of the Antitrust Division’s criminal team aggressively 
marketed its new program. First, they explained the benefits 
of leniency to the Antitrust Division’s staff. This was not 
an easy sell as many of the Antitrust Division’s hard-boiled 
prosecutors had difficulty giving felons—corporate and 
individual—a free pass. Through relentless efforts, the team 
did a remarkable job of getting Antitrust Division staff to 
support the leniency program—or at least not to oppose it.

Second, and most important for this analysis, the lead-
ership team presented the case for leniency to the Anti-
trust Criminal Defense Bar, the White Collar Defense Bar, 
and the world of corporate executives. Not only did they 
explain the Leniency Program to the audiences, they made 
the clear commitment that a leniency applicant would be 
the Antitrust Division’s partner in the investigation and the 
Antitrust Division would help the applicant to qualify for 
leniency. This collaborative approach was engendered by 
trust—often a leap of faith. The Antitrust Division also 
promised what was later called the “Golden Rule of Leni-
ency” -- that the applicant would never be worse off than if 
it had not applied at all.21

Third, and of longer-term value, the Antitrust Division 
needed to explain the value of leniency to judges and juries 
in cases where defense counsel is trying to impeach witnesses 
who have obtained leniency. Although there have been some 
difficult hostile examinations in high-stakes cases, the leni-
ency program has stood up well, as it should with any coop-
erating witness.

program to take full effect after a period of proper review and 
consideration. These principles are based on the best of the 
history of earlier programs and additional elements that come 
from the leniency programs of other jurisdictions, particu-
larly Japan and Hong Kong. Finally, it provides new ideas that 
I believe would improve the current program dramatically. 
This proposal does not focus on the “updates” of April 4, 
2022; rather it outlines new programs that will address the 
important principles of collaboration, administration, and 
effectiveness. The following are major components in assem-
bling an effective leniency program for the future.

Consult with a Diverse Group of Experienced Mem-
bers of the Antitrust and White Collar Bar. In all of the 
Antitrust Division’s explanations and commentary about 
the leniency “updates,” there is no reference to any consul-
tation with the Antitrust Criminal Defense Bar, formally or 
informally. By contrast, there are several references to con-
sultation with the Merger Defense Bar regarding revisions 
of the Merger Guidelines. This is a fundamental departure 
from the long history of cooperation and candid discussion 
between the Antitrust Division and the Antitrust Criminal 
Defense Bar. It is also a serious oversight, or snub, that is not 
at all helpful to future relationships between the Bar and the 
Antitrust Division. 

There is a long and productive tradition of consultation 
between the Antitrust Division leadership and the leader-
ship of the Antitrust Criminal Defense Bar. Unlike many 
other areas of practice, there has been an openness and trust 
between prosecutors and defense counsel that has developed 
over many, many years. This process is even more produc-
tive because a large percentage of today’s Antitrust Criminal 
Defense Bar either began their careers or spent several years 
as lawyers in the Antitrust Division. These experiences as 
colleagues forged relationships of trust—they understand 
the rules and they speak the same language. The United 
States was, for many years, the model that other jurisdic-
tions sought to imitate—the European Commission, Can-
ada, Japan, Korea, among others, sought to set up leniency 
programs based on the experience of the United States.

In the late 1990s, when the 1993 Leniency Program 
was still in its infancy, senior Antitrust Division officials 
and experienced senior members of the Antitrust Crimi-
nal Defense Bar (myself included) came together for very 
civilized discussions of issues in the criminal antitrust area, 
including leniency. The group was originally known as the 
DOJ/ABA Criminal Working Group; over time, it became 
known as the International Cartel Task Force and exists 
to this day. The discussions took place under the “cone 
of silence” and members agreed not to raise specific issues 
or advocate for clients. The discussions resulted in a bet-
ter understanding and appreciation of each side’s positions 
and they became the framework for the Section of Antitrust 
Law’s International Cartel Workshops, the flagship demon-
stration program that highlights issues such as leniency and 
criminal prosecutions—on an international platform. The 
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Implement a Single Point of Contact for Leniency 
Questions and Applications. To administer the leniency 
program effectively, the program should have a single point 
of contact for questions about the program, as well as appli-
cations for leniency by corporations and individuals. The 
Antitrust Division’s April 4, 2022 announcement of a ded-
icated email address and phone number is a considerable 
step forward. My proposal would be broader and more 
expansive. 

First, the dedicated email address would be the point 
of application for a leniency marker. This is based on 
the Japan Fair Trade Commission’s (JFTC) 2005 estab-
lishment of a “date stamp fax” to make clear the first to 
report.22 Former JFTC Secretary-General Akinori Uesugi 
set up a simple but ingenious system to confirm the “first 
in” company under the 2005 JFTC leniency program. The 
applicant had to send a fax to a designated fax machine 
that date stamped the application. This has avoided the 
type of “first in” problem the United States and other juris-
dictions have experienced. This has been a highly effective 
and transparent means of determining who was first to 
seek a marker and the Antitrust Division should imple-
ment Japan’s long successful idea.

Second, the point of contact at the Antitrust Division 
should be a front office lawyer who has the understanding 
and the temperament to work with companies and coun-
sel. The Antitrust Division lawyer’s demeanor should be 
positive and seek partnership with the potential applicant, 
much as Antitrust Division senior officials did in the 1996 
to 2012 period. From personal experience, the assistance 
and enthusiasm of the Antitrust Division lawyer in charge 
of the matter greatly influenced corporations and execu-
tives to cooperate fully with the Antitrust Division and 
apply for leniency. As noted above, this is not an easy task 
of persuasion.

Third, as a gesture of good faith by the Antitrust Divi-
sion, the point of contact should communicate directly with 
the potential applicant, much like the Premerger Notifica-
tion Office at the Federal Trade Commission (FTC). As 
with the Premerger Office, the Leniency Application Office 
would provide information and assistance with a spirit of 
cooperation and encouragement. The potential applicant 
would get all the information they need without a tone and 
attitude that will drive applicants away.

Finally, it is critically important that the point of con-
tact actually answer the phone during business hours and 
log the calls. Similarly, all email requests should be answered 
within 24 hours. Clients have been known to change their 
minds, so it is necessary that contact can be made quickly 
and decisively.

Rescind the 2022 Revised Frequently Asked Questions. 
Simply (and radically) put, rescind the FAQs. Although I 
am sure that some of my Antitrust Criminal Defense Bar 
colleagues will disagree strongly, I believe that the volume 
and tone of the April 4, 2022 FAQs will deter leniency 

applications and cooperation and create a more toxic envi-
ronment between the parties. Although there is some useful 
information in the FAQs about the application process, that 
will be included in the Justice Manual description. The pri-
mary reason to eliminate the FAQ’s is that it is a long and 
impersonal document that does nothing to invite potential 
leniency applicants into a partnership with the Antitrust 
Division.

The FAQs have the look and feel of the Code of Federal 
Regulations. With 83 questions covering 35 pages single- 
spaced, clients will see it as an obstacle course to prevent 
the company from obtaining leniency. We must remember 
that the Leniency Program is neither a statute nor a regula-
tion; it is simply an exercise of prosecutorial discretion, just 
like any other decision to decline prosecution in the federal 
system. A 35-page list of procedures makes it look and feel 
like a series of regulations, which is something the Antitrust 
Division almost always tries to eliminate. Flexibility should 
be the key—both in terms of the application process and 
the cooperative effort to develop the evidence. Flexibility 
gives everyone room to work through solutions, not to be 
confined by the “one size fits all” FAQs.

It is no wonder, therefore, that the most significant leni-
ency victories of the Antitrust Division came about before 
2012—before the Antitrust Division had announced any 
FAQs. 

Making a Full-Scale Compliance Program a Condi-
tion of Obtaining Leniency. The singular omission found 
in the U.S. Leniency Program (and virtually all other leni-
ency programs around the world) was that there was never 
a requirement of a compliance program to eliminate past 
improper conduct and prevent it from recurring.

To the Antitrust Division’s great credit in facing this 
issue, Mr. Kanter, in the April 4, 2022 leniency updates, 
added a “remediation” requirement to the leniency package. 
The portion of the remediation requirement that is most 
significant is the establishment of a compliance program. 
Remediation in the form of a full-scale compliance program 
approved by the Antitrust Division is the most efficient and 
effective way to keep the leniency applicant on a clear path 
to proper conduct. 

Since the earliest days of the leniency program, a major 
criticism of the program has been that it did not require a 
compliance program for leniency applicants that certainly 
needed one. The major reason for the Antitrust Division’s 
resistance to a compliance program as a condition of leni-
ency was the Antitrust Division’s long-held belief that, if a 
company violated the antitrust law, its compliance program 
did not work. Thus, in their view, compliance was a waste 
of time. Not only was the Antitrust Division skeptical about 
the value of compliance in a leniency context, virtually all 
jurisdictions around the world took the same position. It 
was only in 2018 that Hong Kong became the first jurisdic-
tion to require a compliance program as a condition of qual-
ifying for leniency. In July 2019, the Antitrust Division took 



5 8  ·  A N T I T R U S T 

C O V E R  S T O R I E S

a serious step of giving compliance credit at the charging 
stage and at the penalty stage of a criminal case, but it did 
not go so far as to link compliance to leniency.23 

The implementation of an effective compliance program 
as part of the leniency program would have three major ben-
efits. First, it would signal that the United States believes 
compliance has a central and rightful place as the keystone 
of antitrust criminal enforcement. As noted above, it has 
been a hard road to walk where the Antitrust Division would 
consistently say: your compliance did not work, therefore 
it has no value to the Antitrust Division. It is my sincere 
hope that the Antitrust Division will be open to the value of 
compliance in all cases. Second, the compliance plan would, 
quite literally, train the employees at all levels to avoid the 
conduct that brought them to leniency. This would have 
long-term effects on the corporate culture, which should 
please the Antitrust Division very much. Finally, required 
and concentrated compliance training should be extremely 
helpful to the employees who would be the Antitrust Divi-
sion’s witnesses. The training would teach them the correct 
conduct and where they went over the line. This could be 
of enormous benefit to the Antitrust Division in preparing 
and presenting witnesses in the grand jury and at trial, and 
provide a strong boost to its trial reputation.

Keeping Your Eyes on the Prize: The Practical and 
Human Result of Obtaining Leniency
The Antitrust Division leadership and trial staff needs 
to keep their eyes on the prize. The Leniency Program is 
intended to uncover cartel behavior, destabilize it, and, most 
importantly, secure the first-hand testimony of the eyewit-
nesses to indict and convict the culpable parties. 

The Antitrust Division’s obsession with transparency and 
its pride in creating more and more procedural rules detract 
significantly from the actual purpose and value of the leni-
ency program. The Antitrust Division should never create 
obstacles that would deter a leniency applicant; nor should 
the Antitrust Division ever drive leniency applicants away. 
That would be a great tragedy. 

The road to leniency is an intensely human process filled 
with emotion, anger, and, ultimately, relief, if handled 
properly on both sides. The human side begins when the 
company and counsel consider and make the decision to 
seek leniency. The first leap of faith comes when the com-
pany decides to trust its counsel, who must advise on what 
counsel believes the Antitrust Division will do and how it 
will behave. If the Antitrust Division’s procedural rules look 
harsh and arbitrary, the company will not apply. 

If the Antitrust Division appears that it will be a helpful 
partner with the company since both see the prize clearly, 
it should be a success for both parties. Criminal cartel cases 
are exceedingly difficult for the Antitrust Division to win, 
even with the per se rule bolstering the Antitrust Division’s 
effort. The most important thing that the leniency applicant 
can provide is first hand direct testimony of an eyewitness 

or another high-level employee. In my own experience, 
leniency witness testimony is usually of higher quality than 
other testimony and gives the Antitrust Division a great 
advantage at trial. That is precisely why the Antitrust Divi-
sion should keep its eye on the prize. 

Epilogue: A Call to Action, Trust, and Good Faith
It is my great hope that the leadership of the Antitrust 
Division will use the next six months to work out a new 
comprehensive leniency program based on the principles of 
cooperation and partnership between the Antitrust Division 
and the Antitrust Criminal Defense Bar. It takes two sides—
Antitrust Division staff and outside counsel—to come to 
the table and take a leap of faith, to add the words “trust” 
and “partnership” to their common vocabulary, and to work 
hard to reach a good faith result that is of great value for 
both parties, but, more importantly, promotes free and open 
competition.

It worked in the 1990s and 2000s before the program 
was diminished by the lack of trust on one or both sides and 
the failure of good faith. I saw the partnerships break into 
pieces. It is truly a failure on both sides, usually related to 
the ground rules, not the substance of the case.

Remember that the prize for the Antitrust Division is not 
enforcing the FAQs or establishing a “promptness” rule or 
a remediation rule. The prize is admissible, incriminating 
evidence sponsored by high-quality cooperative witnesses. 
The Antitrust Division will use this prize, as it has since 
1978, to destabilize and end cartel activity industry by 
industry, indicting and convicting major criminal conspir-
acies as a direct result of the leniency applicant’s evidence 
and assistance.

In my article on leniency for Antitrust Magazine twen-
ty-two years ago, I closed the article with a positive affirma-
tion of cooperation and a concern that this good faith could 
be extinguished by either party.

In the end, the leniency program cannot work without the 
full cooperation of both the Division and the corporation. 
At the point that the corporation is accepted conditionally 
into the leniency program, the Division and the corporation 
are allies and will work together against whatever obstacles 
remain in the investigation. The Division must help the 
leniency recipient to meet the requirements of the program, 
but the recipient must meet them swiftly, completely and 
consistently over time. Neither party should create obstacles 
for the other. Ultimately, it is a question of commitment, 
trust and good faith that both parties have a solemn obliga-
tion to uphold. If either party attempts to exploit the pro-
cess to the detriment of the other party, the integrity of the 
entire leniency policy will be harmed.24

I believe that the Antitrust Criminal Defense Bar joins 
the Antitrust Division in viewing this era of antitrust 
enforcement as a once-in-a-century inflection point. To 
achieve this, antitrust enforcement must be based on a solid 
and credible foundation of successful criminal enforcement 
nationally and internationally. Only a new and aggressive 
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to the program. See Donald C. Klawiter, Corporate Leniency in the Age of 
International Cartels: The American Experience, ANTITRUST, Summer 2000; 
Donald C. Klawiter, US Corporate Leniency After the Blockbuster Cartels: Are 
We Entering a New Era?, in EUROPEAN COMPET IT ION LAW ANNUAL 2006: 
ENFORCEMENT OF PROHIB IT ION ON CARTELS 489-505 (Claus-Dieter Ehler-
mann & Isabela Atanasui eds., 2007); Donald C. Klawiter, Corporate 
Leniency: Maintaining the Integrity and Power of Antitrust Enforcement’s 
Most Effective Tool, in CHINA INST ITUTE OF INTERNAT IONAL ANT ITRUST AND 
INVESTMENT: F IRST ANNUAL ANT ITRUST SYMPOSIUM 2013  327-345 (Frank 
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U.S. Corporate Leniency Policy: It Is Time for a Renaissance, CPI ANT ITRUST 
CHRONICLE, Jan. 2019, available at https://www.competitionpolicyinterna-
tional.com/wp-content/uploads/2019/01/CPI-Klawiter.pdf. This article 
focuses on the promotion and administration of the new and more effec-
tive leniency program. All articles are available online or by email request 
to don@klawiterpllc.com.

 2 The Antitrust Criminal Defense Bar can be defined as those lawyers clients 
frequently ask to defend criminal antitrust matters. Most of these lawyers 
began their careers as trial attorneys at the Antitrust Division, or, less fre-
quently, as Assistant U.S. Attorneys. Over the years, the degree of respect 
and trust between this group and Antitrust Division attorneys has created 
a well-functioning bar—be it in investigations, leniency or trial. In the early 
1990s, Antitrust Division officials joined with experienced members of the 
Antitrust Criminal Defense Bar as part of the DOJ/ABA working group to 
discuss and assist each other in dealing with the intricacies that resulted 
from the paradigm shift in cartel enforcement in the United States and 
around the world. The group was organized by the ABA Section of Antitrust 
Law, and later developed into the International Cartel Task Force, which 
exists to this day. The Working Group also led to the International Cartel 
Workshops, which were demonstration programs, highlighting the difficult 
issues that were first raised in the Working Group. The International Cartel 
Workshop has been presented fourteen times over 25 years with regular 
attendance of over 300.

   The important issue is not who should participate or how many counsel 
are involved, but that the Antitrust Division and Antitrust Criminal Defense 
Bar maintain constructive and credible dialogue, especially on critical 
issues such as leniency.

 3 Jonathan S. Kanter, Ass’t Att’y Gen., Antitrust Division, Opening Remarks 
at 2022 Spring Enforcers Summit (Apr. 4, 2022), available at https://www.
justice.gov/opa/speech/assistant-attorney-general-jonathan-kanter-deliv-
ers-opening-remarks-2022-spring-enforcers.

 4 DOJ ANT ITRUST DIV IS ION, Revised Leniency Policy FAQs (Apr. 4, 2022), avail-
able at https://www.justice.gov/atr/page/file/1490311/download.

 5 No fewer than twenty major firms published client alerts that raised ques-
tions about the Division’s “updates” involving issues such as timeliness, 
remediation, and restitution, as well as the FAQs. Among the notable client 
alerts are: Julia E. McEvoy et al., DOJ Makes Giving Up Harder: Stricter 
Requirements for Seeking Leniency, JONES DAY  (Apr. 21, 2022), available 
at https://www.jonesday.com/en/insights/2022/04/doj-makes-giving-up 

leniency program can bring about that credible enforcement 
over the next ten years.

Mr. Kanter, will you and the Antitrust Division staff join 
with the Antitrust Criminal Defense Bar to once again make 
the leniency program a grand success for competition?  Let 
us together join in this historic effort. It is an effort that is 
certainly worth our collective time and talent. ■
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Division, Statement before the 17th Annual Corporate Counsel Inst. (Oct. 
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was followed by another. See John H. Shenefield, Ass’t Att’y Gen., Antitrust 
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on Preventive Antitrust (May 31, 1979), available at https://www.justice.
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ers had a similar positive approach to leniency applicants. See Spratling, 
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 13 John Hale Shenefield & Donald C. Klawiter, Oral History: John H. Shenefield, 
AM. BAR ASS’N (Mar. 10, 2008), available at https://www.americanbar.
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 15 The Criminal Fine Improvements Act of 1987, 18 U.S.C. § 3571(d), was the 
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 16 In October 1996, in United States v. Archer Daniel Midland Co., the Antitrust 
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be the standard. DOJ ANT ITRUST DIV IS ION, Archer Daniels Midland Co. to 
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agree to Pay Record Criminal Fines for Participating in International Vitamin 
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destabilize cartels. See, e.g., Gary R. Spratling, Deputy Ass’t Att’y Gen., 
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